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OVERSIGHT OF U.S. GOVERNMENT INTELLIGENCE 
FUNCTIONS 


| 
WEDNESDAY, JANUARY 21, 1976 


i U.S. Senate, 
CoMMITIEE ON GOVERNMENT OPERATIONS, 
, Washington, D.C. 

The committee met, pursuant to notice, at 10 a.m. in room 3302, the 
Dirksen Senate Office Building, IIon. Abraham Ribicoff, chairman 
of the committec, presiding. 

Present: Senators Ribicoff, Allen, Glenn, Nunn, Percy, Weicker, 
and Brock. | 

Staff members present: Richard A. Wegman, chief counsel and 
staff director; Paul Toff, counsel; Paul Rosenthal, assistant counsel; 
Marilyn A. Ilarris, chief clerk, and Elizabeth A. Preast, assistant 
chief clerk. 

Chairman Ripicorr. The committee will be in order. 


OPENING STATEMENT OF SENATOR RIBICOFF 


Today, the Government Operations Committee begins 8 days of 
hearings on legislation before this commiittce to create a new intelli- 
gence oversight committee. | 

It is my hope that these hearings can explore ways to improve 
the policies of the future, rather than dwell on the mistakes of the past. 

As far as I am concerned, the Church| committee has done an out- 
standing job. I personally do not intend ito go over all the work that 
the Church committee has been doing over this past year. 

Of course, there is no restriction on othé¢r members of the committee. 

I am interested in the future and not in the past. 

Disclosures during the past year of illegal or improper actions by 
the intelligence agencies have deeply disturbed the Nation. The Senate 
select committee, under the very able leadership of Senators Church 
and Tower, as well as other investigations, have performed an in- 
valuable service by exploring some of these very serious allegations 
of illegal or improper activities. ; 

This country needs a strong and effective intelligence program. In- 
telligence is essential to cope with threats to world peace abroad and 
reduce the threat of crime and political terrorism at home. 

But what kind of intelligence program, under what controls, and 
under how much secrecy? We must consider what we as a Nation want 

’ our intelligence agencies to do in today’s world. 
‘To what extent should there be secrecy in an open democratic society ? 


(1) 
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To what extent should there be covert operations in a society based 
on law? To what extent. in a democracy should agency action not be 
subject to review by Congress and the public? 

The intelligence agencies do not now have the full trust of the 
American public. The general consensus and understanding which 
prevailed when the National Security Act was passed in 1947 no 
longer prevails. 

Until full trust and confidence in our intelligence agencies is re- 
stored, the country will be unable to conduet a fully effective intelli- 
gence program. As long as there is basic disagreement about the goals 
or policies of the Government’s intelligence program, disclosures of 
sensitive information will occur. 

Creation of a new intelligence oversight committee can provide a 
forum to begin restoring the trust and confidence the intelligence 
agencies must have to operate effectively. 

I strongly favor creation of a new intelligence committee with ade- 
quate power to assure effective oversight of the intelligence agencies. 
I am not committed, however. to any particular structure, or any 
particular formula. to achieve this goal. 

A separate committee with responsibilities in the area of intelligence 
is not a new idea. Special Government commissions have recommended 
such a step as long ago as the Hoover Commission in 1955, and as re- 
cently as the 1975 Commission on the Organization of the Government 
for the Conduct of Foreign Policy headed by Mr. Robert Murphy. 

Over 150 bills have been introduced in Congress since 1947. 

The disclosures of the last. year. however, have given great new 
urgency to these proposals. The 1975 Rockefeller Commission on the 
CIA recommended creation of a congressional oversight committee. 
Today we will hear others recommend a similar step on behalf of 
members of the Senate Select Committee on Intelligence Oversight. 
In July, the full Senate set itself a deadline of March 1 of this year 
to consider and act upon proposals to change the way the Senate over- 
sees the intelligence activities of the Government. 

The public clearly wants Congress to act. A recent opinion poll in- 
dicated that while 78 percent believe it is very important to have the 
best foreign intelligence agency in the world, the public also believes 
by a 66 percent to 18 percent margin that both Congress and the White 
House should monitor the CIA more closely. 

Congress can never run the intelligence program itself. Day-to-day 
oversight and direction must come from within the executive branch. 
Congress should exercise oversight over covert operations and ask 
hard questions about the need for such operations. 

It must examine the economy and efficiencies of the intelligence pro- 
grams which cost billions each year, and eliminate any unnecessary 
duplication or fragmentation among the maze of agencies now in- 
volved in intelligence. It must make sure that even good men, with 
the best of intentions, do not exceed the charters of the intelligence 
agencies or violate the constitutional rights of Americans. 

At the same time, it is essential that legislation creating a new over- 
sight committee recognize the need to protect the confidentiality of 
some information. Some secrecy is vital if either the intelligence agen- 
cies, or the new intelligence committee, are to do their work effectively. 

The challenge is to find a way to reconcile the need for secrecy with 
the right of the people in a democracy and the right of Congress under 
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our system of checks and balances, to oversee the activities of our in- 
telligence agencies, 

The challenge is a large one that must| be approached with an open 
mind. The answers must be thoughtful and responsible. 

Among the specific questions these hearings must consider are those 
concerning the following: 

First, should the committee be a joint committee of Congress or a 
permanent committee of the Senate, should Senators serve on the 
committee on a rotating basis, and should the legislation explicitly 
reserve seats on the committee for members of other committees? | 

Second, should the new committee have jurisdiction over legislation, 
including authorization legislation, involving the Government’s na- 

- tional intelligence activities ? | 

Should the entire intelligence activitids of the Government be sub- 
ject to annual authorization legislation reviewed by the new 
committee ? 

Third, should the committee have jurisdiction over domestic intelli- 
gence activities and, if so, —what type of jurisdiction ? 

Fourth, to what extent should the legislation spell out the extent and 
nature of the duty of the executive branch to keep the new committee 
fully and currently informed of its activities and plans? 

Fifth, should the bill amend the procedures now governing notice 
to Congress of any covert actions undertaken by the executive branch? 
When should such notice be provided ? 

Sixth, what, if any thing, should the legislation say about the stand- 
ards and safeguards that should govern| the committees disclosure of 
sensitive information to other Senators,jand to the general public? 

There are no simple answers to these and similar questions. No legis- 
lation can resolve every problem, quict every fear. What Congress must 
do is agree on a basic framework and basic principles. These problems 
can then be resolved in a sensible andj responsible way in light of 
changing circumstances. 

In the next 8 days we will hear from! more than 25 witnesses with 
significant experience in the intelligence area. 

The Nation is indebted to Senator Church and Senator Tower and 
the entire collective Senate committee aid their staff. We are honored 
today to have as our first witness Senator Mansfield who has always 
been perceptive and many years ahead of where the Congress and the 
country goes. 

Senator Percy, do you have any comments? 

Senator Percy. I would like to join, Mr. Chairman, in welcoming 
Senator Mansfield. I think his appearance this morning emphasizes 
that these are among the most important hearings that we will hold 
in the Congress this year. 

I certainly join in paying tribute to Senator Church, Senator Tower 
and the members of the Select Committdée on Intelligence for the dili- 
gence with which they have pursued their tasks. 

The one thing that we all would very much agree on is the necd for 
an outstanding intelligence service. It is indispensable for us to carry 
out our foreign policy. It is indispensable for us to preserve the 
security and defense of the Nation. 

As a Senator, I have benefited invaluably over 9 years through the 

services of the Central Intelligence Agency. The work that it did 
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with some of us in presenting facts to us on the ABM is one instance. 
They ended up helping save this Naticn a $66 billion unnecessary 
expenditure. 

The assistance and help that I have had, and other Senators have 
had when we prepared for trips to the Middle Exst, the Soviet Union, 
and China and so forth have been absolutely invaluable. However, we 
do have to put to ourselves today and this year in the Congress sev- 
eral very basic questions. 

Ts the intelligence community best organized to provide the infor- 
mation needed for our foreign policy decisionmzking and to protect 
our national security ? 

Are the mandates and responsibilities of the various component 
parts of the intelligence community sufficiently clear to define their 
roles and to prevent illegal actions or abuse of individual rights? 

Third: What we are concerned with here today. the immediate task 
at hand, what should the role of Congress be in evaluating and helping 
to give guidance to the intelligence community of this country? The 
organization and mandate of the intelligence community will be sub- 
ject to debate and resolution later in this Congress. 

Today, we focus on this third question and we try to better define, 
as a result of the very careful hearings carried ont by the Select In- 
telligence Committee, how can we best organize ourselves in Congress? 

As an individual member of this panel, [ will certainly try to recog- 
nize that the executive branch, and the Presiden: in particular, has 9 
clear constitutional responsibility in the foreign relations field and in 
the field of national defense. There is a partnership that has been de- 
veloped, and must continue to be developed, between the executive 
branch and the Congress. The question is how shall we redefine our 
role so that we become better informed partners, more constructive 
partners, so that we carry out our exercise of our oversight responsi- 
bilities over the intelligence community in a more effective manner. 

Senator Baker will point ont. in the testimony he gives today that 
it is very difficult to achieve the balance between the requirements of 
national security and insuring that the Congress fulfills its oversight 
role and has access to necessary information to enable it to fulfill its 
responsibilities. 

These are the objectives and goals that we have. 

Finally, Mr. Chairman. I ask unanimous consent that an article 
that I wrote at the request. of the Chicago Daily News 1 year ago 
this weck entitled “CTA Probe Needs Goals” be inserted in the record 
at this point. I think the report that we will receive from the Select 
Committee on Intelligence will have succeeded in fulfilling the goals 
that IT had hoped that it would have as outlined a year ago in the 
article. 

Chairman Ristcorr. Without objection. 

[The material referred to follows :] 


[From the Chicago Daily News, Jan. 18-19, 19751] 
CIA Prose NeEps Goats: PERcY 


In the justifiable rush to investigate the transgressions of the Central In- 
telligence Agency, ali of us involved might well pause long enough to ask what 
we want the end result to be. 

In an ideal world, we weuld have no need for intelligence operations. But 
the world is not ideal. The superpowers possess the capability to ravage the 
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Karth. palace nations, wielding thets! new economic power, could bring 
down the industrialized world. Other nations are capable of actions that could 
trigger our security commitments and draw usiinto war. 

In such an environment, every nation needs the most accurate knowledge it 

can get of the capabilities and intentions lof other nations. For one nation. 
to eliminate its intelligence operations would be as naive and irresponsible as: 
to eliminate its arined forces. 

So, as we ponder the fate of the CIA, we had better not apply the twisted 
philosophy of that American officer in Vietngm who justified the destruction of 
a contested town by saying, ‘‘We must destroy it to save it.” 

Nor can we accept a return to doing busilless as usual. The charges are too: 
serious, the early evidence too compelling, the erosion of public confidence al- 
ready. too great. The need to uncover the details of what was actually done, 
on what scale, for what motives and at whase direction is absolutely clear. If 
illegal actions took place, they must be prosecnted. 

But our investigations should go much farther than the narrow question of 
whether the CIA has violated its charter by engaging in domestic operations. 
They should encompass the entire American intelligence apparatus, including 
such gray giants as the Defense Intelligence Agency, the National Security 
Agency, the Federal Bureau of Investigation and the intelligenee arms of the 
departments of Justice and State. 

Congress should scek up-to-date answers £0; two fundamental questions: What 
are the limits to intelligence operations that properly can be mounted by # 
democratic society? Ilow can these operations be most efficiently organized and 
effectively supervised? 

I suspect that ultimately the Nationa] Security Act of 1947 will be revised. 
Such a legislative effort could establish these working goals: 

To write a new over-all definition of the aaa functions of the intelli- 
gence agencies. 

To redefine the jurisdiction of each ageny so that it does only what it is 
chartered to do. 

To. create tighter oversight procedures from both Congress and the White 
FHiouse. | 

To limit, rather than constantly expand, our intelligence activities. We should 
do less, do only what is essential, and do it better. 

To separate overt information-gathering elements from the agency conducting 
clandestine operations abroad. The result would be a leaner, less distracted 
clandestine service, and one more susceptible to careful oversight, 

Another proposal worth considering is to change the name of the CIA. 
Admittedly, that suggestion is cosmetic, and cosmetics are not cnough. But 
given the rising suspicion with which the agency is regarded at home, not to 
mention the sheer paranoia that it evokes abroad, it probably is time to lay the 
old initials to rest. | 

We might consider rechristening the CIA as the Agency for Foreign Intelli- 
gence. The name would be a visible reminder that the agency’s mandate is: 
limited to plowing foreign, not domestic fields|| 

And the change itself, backed up by substantive reform, would be evidence 
that the United States intends to take a fresh approach to its intelligence 
responsibilities. 


Chairman Rinicorr. Senator Allen? i 
Senator AtLEN. Thank you, Mr. Chainman. 


OPENING STATEMENT OF SENATOR ALLEN 


These hearings are important. They; deal with proposals relating 
to the importance and. effectiveness of legislative oversight of our 
Federal intelligence agencies, 

I would take it that the fact that we are holding these hearings 
rather than hearings to abolish outright our foreign and domestic 
intelligence activities is recognition by the committee and by the 
sponsors of the bills of both the legitinjiacy and the necessity of these 
functions for our country and our form of Government. 
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Rightly or wrongly. sufficient questions have been identified in 
thoughtful reports and in what I believe are unthoughtful reports 
and in Jeaks out of the various investigations this past year to make 
it clear that the principal point of this hearing is accountability. 

I believe the challenge to this committee is to examine what 
accountability involves and whether it can be accomplished in a 
manner which facilitates rather than stifles the legitimate activities 
of our intelligence agencics. 

In examining this question, we must face the central and overriding 
requisite of intelligence. It is secrecy. 

Without secrecy. certain legitimate intelligence activities simply 
will not succeed. With it. suspicion arises in many minds that it aids 
and abets the overstepping of bounds of legitimate intelligence 
activities. 

Therefore, as we examine the various proposals to change some 28 
years of oversight, practice in the Congress and as we evaluate the over- 
sight job that has been done up to now, two considerations are 
controlling. 

First, do the proposals or the existing conditions contribute con- 
structively and sufficiently to the task of assuring, as much as any 
congressional committee in our form of government can assure, that 
activities do not exceed laws and charters. 

Second. that we not operate from a presumption that everything 
secret is illegitimate or evil, and thus construct. impediments under- 
mining the probability of success of those secret intelligence activities 
which are both legitimate and vital to our national interest. 

Normally, the responsibilities of Congress in the area of legislative 
oversight involve appropriations, performance, and legislation. Con- 
gress has the duty to assure that moneys appropriated are used effec- 
tively and efficiently and not squandered. Congress also has the duty 
to assure compliance with the letter and spirit of statutes and the 
responsibility to pass new laws and amendments as needed. 

With respect to intelligence agencies, I think an argument can be 
made that oversight committees must take on to themselves a greater 
responsibility than most standing committees. This is clearly the case 
if for practical reasons of security the sensitive information available 
to the oversight committees is not made available throughout the 
entire Congress. 

In this fashion, the oversight committees act as surrogates and I 
would support: the concept of greater involvement in the workings of 
intelligence agencies than is normally the case with other Federal 
agencies in order to achieve the accountability that is the basis for our 
hearings. 

Ilowever, I do not think that the relationship between the commit- 
tees and the intelligence agencies should be so adjusted from the 
norm as to inject the committees fully into the decisionmaking process 
in the executive branch. This would strain our concept of separation 
of powers. 

Also, I do not believe that congressional committees as constituted 
should or could effectively serve a Federal agency as a board of direc- 
tors serves a private corporation. Thus, the oversight committees 
should not take over and become, for all intents and purposcs, the 
agencies themselves. 
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Whatever the degree of relationship ‘and the resulting freer flow 
of sensitive information from the exccutive to these committees, there 
must be a compensating adjustment in the rules of the Coneress itself 
to stop the dangerous and irresponsible |proliferation and leakage of 
sensitive information within the Congress, In this respect, account- 
ability is a two-way strect. | 

I think that is one of the most important issues that we are going 
to have to face in these committee hearings, how these leaks can be 
stopped, how we can stop this wrongful! and improper dissemination 
of information from the committees and from other sources. 

I find it inconceivable that we have laws on the books which penal- 
izo the simple willful disclosure of incorhe tax, commodity, or census 
information but none which would penalize a similar disclosure of the 
identity of a secret agent abroad. 

The tragic death of Mr. Richard Welch has brought home to all 
Americans the danger of exposure of LA operatives. For months, 
we have been hearing warnings that digclosures were harming CIA 
effectiveness. These concerns should have tempered those responsible 
for the unprecedented flood of allegations against our intelligence 
agencies—allegations which in the free world are witnessed with dis- 
belief and in the Communist world with glee. 

I hope that we do not witness other dgaths, other grieved families, 
or the failure of other brilliant technol gical plans before Congress 
acts to protect intelligence officers fromil iepaaticral terrorists and 
legitimate activities from defeat through disclosure. 

In today’s world, thousands of nuclehr missiles can destroy this 
nation and are only 20 minutes away. A wise and judicious use of our 
national resources for defense, peace, and negotiations depends in 
large measure on current and accurate information from our intel- 
ligence agencies. 

What we need to do is assure ourselvés that conscientious and re- 
sponsible members oversee the intelligence agencies. These members 
must pursue the interests of a strong intélligence capability that per- 
forms consistently with our national policy and does not exceed tho 
scope of its authority. To accomplish these objectives, we must assure 
that the laws and charters governing the activities of the agencies 
involved are consistent with these objectives. 

We must also rectify present procedures and laws which unduly 
spread sensitive operational intelligence information throughout Con- 
gress and every type of media, and reject proposals, such as an annual 
authorization requirement, which would make it less likely that classi- 
fied information can be kept secret. i 

What we must stop doing is tearing down the finest intelligence 
service which exists in the world and which we desperately need, to- 
day, and for the future. 

The fundamental principle that ours ig a government of laws, not. 
men, is no mere vapid proverb. Congress’ own honor is at stake in 
the issue before us today. And so is an essential part of our national 
security. 

Thank you, Mr. Chairman. 

Chairman Ristcorr. Senator Brock? | 

Senator Brock. Mr. Chairman, with your permission, I will sub- 
mit my statement for the record and summarize, 

| 
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Chairman Rieicorr. Without objection. 


OPENING STATEMENT OF SENATOR BROCK 


Senator Brock. This relates to the scope of the hearings themselves, 
which I assume will be slanted toward the scope of the committee, 
should it include just CLA activities, all intelligence activities, covert 
and so forth. But I hope in that particular discussion the committee 
will undertake a more fundamental responsibility, that is, to evaluate 
what it is we are trying to do in the long term, whether the Congress: 
itself as presently structured is capable of engaying in proper over- 
sight, whether that requires a more fundamental evaluation of the 
Congress and its current committee structure. 

Second, to keep very much in mind the fact that with access goes 
responsibility, I think it is very easy to legislate ourselves knowledge 
in these areas, but we must be prepared to accept the responsibility 
that goes with such knowledge. 

T have introduced legislation in this area, but I have no particular 
pride of authorship except to say that the Congress has a remarkable 
opportunity before it to serve this Nation well. It also has an awesome 
task in assuring that the process that we create does, in fact, serve the 
interests of the Nation, protect our national security, in a fashion to 
afford our children an opportunity to live in a world of peace. 

I think that is the reference that the Senator from Alabama was 
making in regard to what I think are some unfortunate leaks that 
have come from both bodies and I hope that will be very much on 
our minds while we undertake this particular task. 

Mr. Chairman, I would like to commend you for starting these 
hearings on the formation of a new Intelligence Oversight Com- 
mittee. I think that we have almost universal agreement that 
some kind of new oversight committee is indeed needed in Congress 
for us to properly exercise our proper constitutional role. 

J anticipate that the thrust of the hearings and the testimony of 
the witnesses will be slanted toward the scope of a new committee— 
should it include just the CIA activities, all intelligence activities, 
covert procedures, et cetera? This is a very important question and one 
that I am eager to hear from the witnesses. 

However, while scope is important, the events of late have shown 
that there is an equally important part of this question of congressional 
oversight and that has to do with congressional! responsibility. It is 
very easy for us to legislate ourselves the knowledge, but we must also 
be prepared to accept the responsibility. 

This is what I am concerned with today and I am introducing a 
bill that will give the new committee the proper safeguards needed to 
go along with knowledge it will gain. 

Briefly, these safeguards are the following: This shall be a non- 
partisan committee consisting of the majority and minority leaders, 
plus the chairman and ranking members of appropriations commitee, 
armed services, foreign relations, and Government operations com- 
mittees. This indirectly solves the problem of the executive branch 
having to inform too many committees. 

My bill directs that if any member breaks his trust, he will be sus- 
pended when charges are brought by at least one member from each 
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party. The case will automatically be referred to the Senate standards 
committee and disciplinary action shall not exclude expulsion from 
the Senate itself. 

_For release of information, I have the following safeguards: (1) 
any report, press release, et cetera, released to the public must be ap- 
proved by at least a three-fifths majoritylof the committee with at least 
two from each party; (2) for material released over the objection of 
the administration, a four-fifth vote will be required nbladans at 
least three from cach party; in addition, this material must be ap- 
proved by the Senate; and (8) for miatorial received under prior 
notification procedures a unanimous vote of the committee will be 
required plus a two-thirds vote of the Senate. 

Staff safeguards: 

(1) None shall be hired without the approval of both the chairman 
and the vice chairman; | 

es All staffers must have a background investigation ; 

3) Clearances will only be granted! with recommendation of the 
staff director and approval by both the chairman and vice chairman; 
(4) All staffers shall sign a pledge never to divulge material; 

(5) There shall be immediate dismissal for leaks or other indiscre- 
tions any time a charge is bought by oné member or the staff director; 

(6) Violations of the pledge not to réveal information or for leak- 
ing will be punishable by a sentence jof up to 20 years and/or a 
$100,000 fine. 

While my bill docs concentrate on safeguards, I am, naturally, con- 
cerned about more substantive questions, Therefore, I am directing the 
new committee to submit two reports. One shall be on the question and 
advisability of an overall “intelligence eneet and the other is a study 
on whether the whole American intelligence community should be 
reorganized. 

Finally, I have long felt that at least once a year, the Directors of 
the Central Intelligence Agency, Defense Intelligence Agency and 
the Federal Bureau of Investigation should be allowed to tell their 
story to the American people. Therefore, my bill directs that once a 
year they shall submit a public report on communist activities within 
their respective areas. | 

Mr. Chairman, I am not wedded to eyery period and dotted “I” of 
my bill, and I may well change my mind on sections after hearing the 
distinguished witnesses. But, I will not: change my mind on the fact 
that we do need some safeguards and I fee] that my bill will be use- 
ful as a touchstone in that respect. | 

Chairman Riercorr. Thank you, Senator Brock. 

Senator Nunn? 


| . 
OPENING STATEMENT OF SENATOR NUNN 


Senator Nunn. I do not have a prepared statement. 

Very briefly, I think Senator Allen has pointed out many of the 
problems I see and many of the opportunities we have in these hearings 
and in the markup session on this particular legislation. 

We have to play a vital role in Congréss, as I see it. We also have to 
jearn to keep secrets. 
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I know over and over again since I have been here T have heard about 
how well Congress has kept secrets during the last 30 years. But I 
would say in the last 3 vears that. record leaves a lot to be desired. 

T think that we can all point fingers at each other. Here certainly 
has been an almost, pervasive distrust between the executive branch 
and the legislative branch in the last 2 or 3 years. We can talk a lot 
about whether the Congress or the executive branch is at fault in 
various aspects of our foreign policy. 

I think any impartial observer, including the American people, 
would have to conclude in the last 18 months that the combination of 
what the Congress and the executive branch have done in the field of 
intelligence and in the field of foreign policy has not been a good 
combination. We can have two superb players on one team. while the 
team itself can be a disaster. I think that we have to provide checks 
and balances here. 

Certainly Congress has a vital role to play. We also, as a committee, 
have got to come up with a team approach. It is not enough to try to 
point the blame for what is going wrong in forcign policy at the two 
branches of government. The final result is whether or not our foreign 
policy in America is working for the benefit of our Nation. I think 
that. we are in serious difficulties today because of the many events 
that have happened in the last 18 months. 

Chairman Ripicorr. Thank you, Senator Nunn. 

Senator Weicker ? 

Senator Wetcxer. Thank you, Mr. Chairman. 


OPENING STATEMENT OF SENATOR WEICKER 


The quick response to either threat or neglect, is a great national 
trait. Nobody makes up lost ground faster than America. In so doing, 
we sometimes go off the rocker with as much determination as we sat 
in it. 

When it comes to intelligence gathering and law enforcement, it 
is time to stop the pendulum in midswing. 

De facto immunity from accountability granted the FBI, CIA, 
and - forth, by Presidents, Congressmen and the public is unconstitu- 
tional. 

Smearing everything CIA or FBI is nuts. 

Congressional and Presidential failure to reform is hypocritical. 

I would point out, Mr. Chairman, that the year is 1976. The year 
was 1973 when the Congress and the President and the public knew 
that these various agencies had overstepped their bounds. We have had 
3 years of sound and fury, and no action. 

The United States needs effective constitutional intelligence and 
law enforcement. It is my suggestion that we clean up their act and 
get on with it. 

Chairman Rigicorr. Senator Glenn ? 

Senator Giewn. I have a statement that repeats some of the concerns 
already expressed by other members of the committee today. I would 
like to submit it for the record. 

Chairman Risicorr. Without objection. 
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OPENING STATEMENT OF SENATOR GLENN 


Senator Guenn. Mr. Chairman, My statement will be brief. T concur 
with the other members of the committee in the importance of our 
effort to provide effective oversight of intelligence operations. The 
issues we will be considering raise some basic but difficult questions of 
which I hope we will be mindful during our deliberations and to which 
T hope we might help find answers. 

Public concern and debate in recent months relating to the U.S. 
intelligence establishment has centered around such basic questions 
as: what should we be doing or should we not be doing’; who should 
be doing it; and to whom should they be responsible? 

An intelligence capability is necessary for the security of our Nation 
and I would want the capability to be the best and most efficient 
possible, but at the same time such capability must be consonant with 
the constitutional principles of our Government. The role of an intel- 
ligence establishment and secrecy in a democratic society is not an easy 
question to answer but nevertheless one of which we must be mindful, 
In giving the powers necessary to have an effective intelligence ca- 
pability, we in the legislative branch must remember that such power 
must have a check, which is why the oversight function of Congress 
isa great responsibility. 

The committee has the task of determining the most effective meth- 
ods of congressional oversight of intelligence operations. We are for- 
tunate to have the guidance of such a distinguished panel of witnesses 
in considering the legislative proposals before us. We should give close 
attention to the recommendations of the Select Committee on Intel- 
ligence Activities, chaired by Senator Church, which has investigated 
problems and abuses connected with intelligence activities. Tt is now 
the responsibility of the Committee on Government Operations to go 
forth with the recommendations and to try to solve problems brought 
to our attention by the select committee. 

I would only like to add to that statement that our purpose today 
must be to strike the balance that is necessary to maintain a strong 
intelligence capability within our constitutional Government. 

e need a strong intelligence gathering operation. Along with 
many other people in this room, I am sitting here today alive because 
of some of the intelligence gathering apparatus we have had in the 

‘past in this country. In the future, that may well apply, not just to 
some of those who represented their country in various efforts in the 
past, but may apply to all of our Nation. It may apply to hundreds 
of millions of people around the world. It is that important. 

In fact, the survival of our whole Nation may well revolve around 
what we do with regard to setting up the intelligence apparatus of 
this country, or changes we make in it. 

It is the balance between that necessity and the prevention of ex- 
cesses of the sort that I think we would all agree are un-American and’ 
unconstitutional, that we are trying to sct today. 

Ours is a Government of checks and balances. We are trying to. 
determine the proper check as a part of that checks and balances today. 
Congress represents the concerns of the people, and it is our responsi- 
bility to strike that balance. That really concerns me. 
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We do not want to destroy the intelligence apparatus. For that mat- 
ter, it might be found necessary at some point even to expand it. The 
security and the constitutional rights of everyone in this country are 
our responsibility. It is the difficulties involved in striking that balance 
that is essential today. 

Chairman Risrcorr. Senator Mansfield, 20 years ago you tried to 
set up a separate committee to oversee the CIA and the Senate did not 
heed you for 20 years. We are finally catching up with your thinking 
20 years late. 

We would be honored to have your views now. 


TESTIMONY OF HON. MIKE MANSFIELD, A U.S. SENATOR FROM 
THE STATE OF MONTANA 


Senator Mansriep. Thank you, Mr. Chairman, and members of 
the committee. 

What the chairman just said is true. When I introduced the resolu- 
tion, I believe I had 53 sponsors. When the oligarchs got through with . 
me, we only had 28 votes to bring about the creation of a joint com- 
mittee on intelligence. 

T hope that lesson will be remembered, and I hope also what has 
gone on before will not be forgotten as we look to the future, because 
I agree with the chairman that it is not so much the past that counts 
now, because what has happened cannot be undone. It is the future 
which is of importance. 

These hearings coincide: with the concluding days of the Select 
Committee’s investigation into illegal, improper, or unethical activities 
conducted by the Nation’s intelligence community. 

May I say that I am very proud of the way the Senate Select Com- 
mittee has conducted its hearings. They were given a most difficult job. 
They were subject to all kinds of attack, innuendos, and allegations. 
There have been no Jeaks out of the Senate Intelligence Committee, 
and I want the record to show that, because I think that we ought to 
give support and commendation to our colleagues who undertook this 
arduous task and did so well under the most difficult of circumstances. 

T have been much impressed with the unanimity of the Chureh- 
Tower committee. with the conduct of the membership as a whole, 
and I hope that such unanimity will continue and that this committee 
and our colleagues in the Senate will give full and dune consideration 
to the recommendations which will be made from firsthand contact by 
this committee in the immediate future. 

Mr. Chairman and gentlemen, as we learn about and begin to under- 
stand some of these revelations regarding the way intelligence opera- 
tions are condueted, it becomes apparent that what the American 
people knew before were but dim shadows of our intelligence establish- 
ment—shadows which were cast only from time to time. For most of 
us, the community itself remains as it had before, cloaked in mystery. 

Heretofore, that was so because Congress largely chose to ignore it. 
Tt will continue a mystery, however, unless and until Congress chooses 
to change its policy and to exert. some degree of serutiny and vigil- 
ence, to perform some measure of oversight, to extract a commitment 
of ongoing accountability. The excesses of our intelligence community 
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now so familiar to us all are a direct result of congressional neglect 
and inattention. 

What is to be remembered in the context of these hearings and any 
forthcoming recommendations,. however, is the essential necessity for 
a strong, vital, and highly competent intelligence gathering facility 
within the Nation. What is not to be forgotten for a moment is the 
outstanding work to date performed by the CIA, the NSA, the FBI, 

“and all the rest of the elements that make up the intelligence 
community. 

That is not to say that there is no compelling need for vigilence and 
accountability. Supervision and responsiveness are the only ways we 
might avoid as much as possible the recurrence of past strains against 
our constitutional system. 

The initial question then is whether there is to be any oversight 
facility concerning the intelligence community within the Senate. 

That question for me personally does not need extensive comment. 
Even without recent investigations it was clear that congressional 
awareness of intelligence activities had been Inadequate. 

Either unable, unwilling, ill-equipped, or otherwise, the Senate 
certainly has not performed this essential function. It could be said 
that we as elected representatives under this form of government 
simply have not performed as we should have performed. We have 
been inexcusably lax. 

Now is not the time, nor is this the place to assess blame, to cite 
responsibility, or to lay bare these deficiencies of the past. Nor indeed 
was it the Senate alone that failed. But the failure is there nonetheless, 
eumulatively but unmistakedly. 

Tt is there in terms of the abuse, in terms of the waste and ineffi- 
eiency, in terms of outright assults against freedom and individual 
liberty. 

Intelligence is necessary. It is necessary, essential, right, and appro- 
priate. But neither is that an issue before this committee. 

In the past in America the intelligence function has been a corner- 
stone to national survival, manned, in my judgement, bv the most, 
competent, effective, and dedicated individuals ever assembled. 

In the context of the world as it is and as it will no doubt continue, 
intelligence gathering will remain a vital support to the Nation. No 
one seriously questions that proposition. 

What you are considering, Mr. Chairman and members of this 
committee, is oversight, or awareness, or watchfulness, all reflecting 
the appropriate role of the legislative body within the framework of 
American. democracy. 

To be sure, there will be cries of meddling, or wrongful intrusion, 
of so-called politics. 

Already they are heard in the corridors outside and even in the 
press, and they have been made against the committee that has done 
an outstanding job in pursuing this inquiry for the last several 
months, 

Be steadfast, I suggest, Mr. Chairman and members of this commit- 
tee. Be steadfast in your efforts to recommend to the Senate a facility 
that will provide regular, comprehensive, and systematic oversight 
regarding the Nation’s intelligence function. 
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Those cries were heard before and they prevailed. They served to 
obstruct the role of this institution only to misdirect it or mislead 1t 
at times in pursuit of ill-advised and inisguided policies both at home 
and abroad. 

As you know, my own efforts to create a more consistent and com- 
prehensive approach to intelligence oversight by the Senate goes back 
more than a decade. 

The reasons for my past concern, may I say, have been amply justi- 
fied recently in terms of the task undertaken this past year by the 
Church-Tower committee. 

Those reasons are diverse—as diverse as intelligence operations 
themselves; operations which are scattered among and between a 
dozen or more agencies, bureaus, and departments. 

CIA, as this committee knows, undertakes only a fragment of the 
total intelligence activities of the U.S. Government. 

There are NSA, DIA, the Bureau of Intelligence within the State 
Department, Treasury’s Office of National Security, ERDA, the Air 
Force intelligence unit, G-2, in the Army, the Marine Corps, naval 
intelligence and then the dozen or so agencies that cover domestic 
intelligence including FBI, DEA, IRS, and so forth. 

Within this intelligence thicket have arisen unneeded overlaps and 
duplication of effort. goals, and achievements. To reshuffle and re- 
structure them will take more than the immediate task this committee 
assumes. 

They do explain a small aspect of the problem, however. The history 
of effective coordination is as uneven as the history of the growth 
of the intelligence community itself and the changing cast of officials 
within the differing lines of authority charged with administering it. 

Then too, there is the question of Federal agencies directing actions 
against individual U.S. citizens in clear violation of the spirit if not 
the letter of the Constitution. This is only another aspect of the prob- 
lem. But it should also be open to some form of Senate scrutiny. 

And in connection with overlap and duplication, what about the 
effective use of intelligence reports? Within the various components 
of the intelligence community there often have existed differing con- 
clusions about a given set of facts or events. 

In helping to formulate national policy should we in the Senate 
not have the benefit of the various reactions within the intelligence 
community to a problem facing the Nation? After all, we are charged 
with the welfare of this nation and we have to answer to our people, 
unlike so many others in this Government who do not. 

Admittedly, global conflict at times seems to pounce on us as a Na- 
tion but the lesson of Vietnam stands also as a reminder of an infor- 
mation and assessment hiatus that in my judgment assisted the mis- 
direction, misapplication, and imprudent commitment of U.S. re- 
sources and manpower. 

By the same token. let. us remember that Angola stands immediately 
before us with the Middle East as always on the horizon. 

Delicate indeed does this become when we speak of covert actions 
employed to influence events. It is not that they should be abandoned. 

It is rather that their purpose be measured with more care than 
previously demanded against the vital interests of the United States. 
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It means too that effective awareness of them be extended to this in- 
stitution in advance of their execution. 

Beyond these issues there is the question of fitting together the 
Nation’s intelligence components from the standpoint of external 
threats vis-a-vis actions occurring within our national boundaries 
which tend to serve them or to aid or assist them. 

Such an oversight mandate must, therefore, include the capacity to 
accommodate an integrated perception of national intelligence— 
not foreign intelligence, not domestic intelligence—but national 
intelligence. 

Certainly, there arc additional issues that would justify an intel- 
ligence oversight function or mandate by the Senate. But, as I per- 
ceive the task of your committee, Mr. Chairman, with the rationale 
already there, the endeavor now is to design a Senate facility capable 
of doing the job while at the same time safeguarding the most vital 
secrets of the Nation. By that I mean matters the exposure of which 
would threaten our very survival. 

How do I see such a facility? Its shape? Its functions? Its form? 
In part I have explained it already, but I would like to add some 
further comments. 

obi of all, should it be a Senate facility. Yes. I have indicated 
that. 

What the House does is up to the House. It has undertaken its own 
special intelligence investigation this past year and may arrive at 
differing conclusions on where to go from here in the context of its 
own. constitutional responsibility. 

But, in my mind, it is clear from the Constitution, from the laws 
and the history of this Nation that the Senate is assigned a unique 
and special role in foreign affairs. 

To more effectively perform that role in behalf of the American 
people, the Senate must create every agency and facility needed to do 
the job. Intelligence oversight is needed. To do that job, a facility 
must be created. 

As a body, the full Senate cannot do it and to date no existing com- 
mittees have done it. As a result, in my own experience over the years, 
I along with the Senate have suffered a significant deficiency both as 
to the awareness of the intelligence apparatus and operation and the 
information gathered and assessed therein. 

What about the charter? I think it should be sufficiently broad to 
encompass all major intelligence organizations. Directly under it, 
therefore, should at least, come the activities of CIA, NSA, DSA, cer- 
Naas poderor of DOD and the counterintelligence undertakings of 
the FBI. 

While it thus should be broad enough to invite the most generous 
scrutiny of the intelligence community in the Senate’s behalf, it need 
not limit or preclude the normal delegated jurisdictional bases of 
other standing committees. 

In some cases, in fact, there is a great deal to be said for a little 
competition, But no committee, no agency of the Senate has exercised 
complete vigilence over such obvious questions, for example, as intel- 
ligence coordination. 

No committee heretofore has analyzed on a continuing basis the on- 
going activities of each of the intelligence components, related their 
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activities to each other or fitted them together into an integrated 
whole. Overlapping duplication, swollen and inefficient budgets and 
so forth may or may not be in the interests of this Nation. Only by 
vigilence and understanding, however, can such judginents be made. 

‘And what about the issue of unconstitutional operations against 
citizens of the United States by an intelligence apparatus? 

For these, there have existed few, if any, remedies in the past. What 
remedies there have been were inadequate at best. Oversight coupled 
with a mechanism that assures accountability would go far in my 
judgment to preserve notions of individual liberty that we cherish so 
deeply, or at least we say we do. 

Of particular sensitivity is the question of budget analysis with 
respect to intelligence operations. But oversight per se would 
seem to dictate that such a function be included within any man- 
date established. 

In the past we have been put off in this area with urgings that 
there have been no hearings, no investigations and so forth. 

The investigations have occurred, hearings have been held and it is 
time I think that we carve out a rational way to perform a simple 
authorizing function on an annual basis. 

Such a function is essential to the question of accountability. Per- 
haps a line-item approach would not be in order granting the nature 
of many of the activities involved but aggregate sums certainly reveal 
little, if any, of our intelligence story that is not already known to the 
world. 

As I recall, atomic and nuclear expenditures are handled in similar 
fashion. 

Beyond an annual authorization, however, such a committee must 
= kept informed on a continuing basis of all major activities and 
plans. 

Overall, it must be equipped with appropriate tools to assure such 
responsiveness. But while subpenas, compliance and contempt pro- 
cedures and the like should be made available, the emphasis in this 
area must be on cooperation with the Executive and that too should 
be spelled out in any charter along with appropriate measures to 
require that cooperation be a two-way street. 

Tt seems to me that a primary concern here is to assure that national 
policy formulated largely by and within the legislative branch is not 
to be overturned, underent or frustrated in its execution and 
implementation. 

The initial burden of coming forward by necessity would fall on 
the agency or agencies involved and in turn it would be the responsi- 
bility of the committee as the Senate’s agent to keep the Senate ad- 
vised in an appropriate manner keeping in mind the relative impor- 
tance and sensitivity of whatever issue happens to be at stake, 

Standards and safeguards regarding disclosure may be in order but 
it has always been my conviction that Senators are equal, every single 
one of them, that there are no super Senators, that no Member 
elected to serve in this institution excceds any other in terms of 
patriotism, of loyalty or of dedication to the letter and spirit of the 
Constitution and the laws of the United States. 

Tt is, in fact. for this reason that T believe that the membership 
on the Intelligence Committee should be rotated. 


Approved For Release 2001/09/10 : CIA-RDP90-00735R000200130001-0 


Approved For Release 2001/09/10 : CIA-RDP90-00735R000200130001-0 
17 


A limitation of 6 or 8 years of consecutive service on the commit- 
tee would guarantec the vigilant inquiry that a fresh mind brings to 
any problem. 

It would avoid the possible danger of establishing the client rela- 
tionship that could otherwise and has so easily occurred. Also, it would 
provide in time a significant foundation upon which the Senate as. 
a whole might confidently adjudge the recommendations of its agent, 
the committee, 

Otherwise, I would apply the same standards as are imposed upon 
the other standing committees in terms of composition, selection, mem- 
bership, stafling, the clection of chairman, and whatnot save only 
that the sensitive nature of its tasks requires that additional precau- 
tions be taken just as they are by the Joint Committee on Atomic 
Energy and just as they have been this past year by the Select Intelli- 
gence Committee of the Senate, 

One final. comment, Mr. Chairman and members of the committee. 
While these views reflect and expand upon my public critique of the 
work and recommendations of the Commission on the Organization 
of the Government, the so-called Murphy Commission, with respect to: 
the establishment of an intelligence committee, I would caution you 
and this committee concerning an aspect of this issue insofar as the 

involvement of Congress and the Senate is concerned, . 

I served on that. Commission and my views on its performance are: 
rather well known. What I wish to say is that there is some risk in cre- 
ating any committee in this area. 

What I would not want to sce happen; indeed, what would be coun- 
terproductive would be a committee cloaked only with apparent im- . 
portance, manned by some elite few who gained admission outside the 
normal selection process, centralized and aloof, and in the end so im- 
potent that it would itself become a creature if not an active conspira- 
tor within the community over which it must exert scrutiny. 

Make it independent. Give it the tools and power to protect that. 
independence. 

Above all, make certain that it responds to the Senate and to the 
Senate alone. 

Thank you, Mr. Chairman and members of the committee for the 
opportunity to appear. 

Chairman Rieicorr. Thank you for your most valuable statement, 
Senator Mansfield. ; 

Senator Mansfield, do you think that through a new committee it is 
possible to reconcile the principles of democracy and openness with 
the operation of a secret intelligence program ? 

Senator Mansrrerp. Yes; although I believe it would be curbed to a 
degree by the very nature of the responsibility. 

Chairman Risicorr. With any new committec that is established, the 
prime responsibility really in choosing the membership upon the part 
of the majority will bo yours. On what basis do you think the mem- 
bership of the new committce should be selected ? 

Senator Mansrtetp. Certainly not on seniority alone, and I gave 
a good deal of thought to the selection of the Democratic members of 
the Church-Tower committee. For my part in that selection process, 
what I tried tv do was bring about a mix based on philosophy, geogra- 
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phy, and the like, among the members of that conimittee, and I think 
that they have lived up fully to all the expectations that I had antici- 
pated of them, as did the members of the Watergate Committee, who 
were likewise appointed after due consideration and thorough thought, 
so that I would like to see, as I mentioned, a committee on which mem- 
bers are rotated, where a member could serve no more than 6 or 8 
years. It could just as easily be 4 to 6. I want to sce younger members 
placed on these committees; I do not want. to see them hibernating in 
the background. I want their fresh thoughts to be put to use so that 
we can have the benefit of their thinking. They are closer to the people 
than those of us who have been here for more years. They are more 
aware of the needs of the people, and they have contributions to make 
and they are just as competent, just as loyal, just as patriotic, just as 
dedicated as those of us who have served in this body for a number of 
years. 

So I would like to get a mix of all sections of the Senate. I would 
like to do away with the doctrine of seniority as far as this committee 
is concerned, really, as far as all committees are concerned, although 
seniority is not as bad a procedure as some people think. But to put 
it bluntly, I want to reiterate that I believe every Senator is equal, 
every Senator, regardless of where he comes from, how he votes, what 
his philosophy is, and I would operate on that basis to the end that a 
mix would be made out of the whole Senate in the creation of a com- 
mittee as far as the majority party would be concerned. I think these 
matters could be handled through the usual channel with initial rec- 
ommendations made by the Parties Steering Committees. 

Chairman Rizicorr. Senator Mansfield, in your position as majority 
leader, you are aware of committee jealousies and prerogatives. What 
oversight function should be shared by a new oversight committee and 
the committees now exercising oversight ? 

Which functions should be given exclusively to the new committee? 
Ilow are we going to reconcile those jurisdictional difficulties? 

Senator Mansrieip. That is something that this committee which 
I am addressing now will have to work out along with the full Senate. 
Under the present charter, of course, the Armed Services Committee 
in the Senate has primary jurisdiction. Under the present procedure, 
I believe under the law, the CLA, for example—and let me digress a 
moment. I hate to set the CIA by itself, because it is not the ogre, as 
it has been painted; it is only a part of the intelligence community— 
frankly, it has been right more often than it has been given credit for, 
and I refer back to certain findings and statements made during the 
course of the tragic war in Southeast Asia. 

But at the present time, under the law, to reiterate, it reports to 
six committees: Appropriations, which has a sinall subcommittee; 
Armed Services, which has a small subcommittee; and Foreign Rela- 
tions, which committee has delegated to the chairman and the ranking 
minority Member the right to act for the full committee in its relations 
with CIA specifically. ; 

I think that a reasonable modus operandi could be worked out inso- 
far as the Armed Services Committee is concerned because under its 
original charter it has primary jurisdiction. : 

I think that there would have to be a subcommittee at least in the 
Appropriations Committee because of the matter of funding. I do not 
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think that it would be necessary for the Foreign Relations Committee 
to be a third committee to be reported to if a standing committee is 
created, because the membership of that committee would come from 
other committees, and I daresay that there would possibly be one or 
ie ot it from the Foreign Relations Committec—just guessing out 
oud. 

But the techniques, the details, are going to be up to the committee 
now conducting these hearings after listening to the witnesses to exer- 
cise its own best judgment as to what it would recommend in the way 
of reshaping jurisdictions. 

Chairman Risicorr. The committee will run on the 10 minute ques- 
tioning rule during the Senate hearings. 

One final question. You state, Senator Mansfield, in your prepared 
statement, that new committces should have budget authority over in- 
telligence agencies. Which agencies do you have in mind? Do you be- 
lieve such authority is essential if the new committee oversight efforts 
are to really be.effective ? 

Senator Mansriexp. I think go. 

As I have indicated, it is not necessarily by line item but certainly 
overall it should have a picture of what is developing and an under- 
standing of how these funds will be used by the major intelligence : 
agencies and a recognition that some matters cannot just be made 

ublic. 
: Chairman Ritcorr. Thank you very much. 

Senator Percy ? 

Senator Percy. Mr. Chairman, a procedural question. 

I thought the Senators who are testifying were operating as a panel 
and that each Senator would give his statement at the beginning. I 
wonder if we could advise our colleagues when they should be pre- 
pared to give their testimony so that they might perform other 
functions ? 

Chairman Risrcorr. The problem that we have is that the majority 
leader, who was supposed to testify last, and was taken before Senators 
Church and Tower because of Senator Mansfield’s other duties. Sena- 
tors Church and Tower kindly agreed to have Senator Mansficld give 
his testimony first so that he could return to his other duties. 

Senator Percy. I wonder if we could all limit ourselves to 5 minutes 
now? Would that be acceptable, so that we can get to our other 
witnesses ? 

Chairman Rrsicorr. Without objection, we will limit it to 5 minutes. 

Senator Percy. Senator Mansficld, I would like to say first on my 
time that I think your statement is clairvoyant. It is a challenging 
statement and a fine start for these hearings. 

I originally felt a joint committee would be best, of the House and 
the Senate, feeling that we should try to conserve the energy and time 
of all the agencies to be overscen. 

I since have changed my mind. 

Senator Mansfield, you are for a separate committee of the Senate. 
Could you amplify why you think that should be done, to reinforce 
my own intuition that it should be that way ? 

Senator Mansrterp. I would be glad to. 

I originally thought that a joint committee would be the best way 
to operate and the model would have becn the Joint Committee on 
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Atomic Energy. However, when the Senate Select. Committee on Intel- 
ligence was created, I did establish contact with the House to see if 
their committee would not work with ours so that we could have a 
joint committee. The answer was in the negative, so I have come out 
for a Senate comniittee, « 

If the House wants to, it of course can become a part of a joint com- 
mittee, but the decision would have to be theirs and I do not think that 
we ought to lolligag too long along the way. 

Senator Prrcy. Senator Mansfield, do you feel that the Senate com- 
mittee should have the right of veto over an intelligence operation to 
be carried out by the CIA or any other intelligence agency ? Should we 
become part and parcel of any action undertaken by them or should we 
only look at it after it has been accomplished ? 

Senator Mansriurp. I do not like to use the word “veto,” but I think 
a Senate committee should be in on the takeoff, to use an oldtime war 
phrase, that it should work in cooperation with not only the agency 
concerned, but with the administration. Tf it differs, it should make its 
views known ahead of time to the agency and to the administration 
so that if, despite the judgment of the Senate committee representing 
the whole Senate an operation of that nature went ahead, it would at 
least have made its position clear, and J think there should be a pro- 
cedure to report to the Senate within a time period--say 30 days. 

Senator Percy. Finally, do you feel that covert operations should be 
carried on by the U.S, Government, and, if so, should they be separated 
from intelligence gathering in the Central Intelligence Agency how- 
ever it is restructured ? 

Senator Mansrietp. To be carried on, they should be carried on by 
the CIA. 

I do think that they have been carried out to an extreme. They ought 
to be limited. I do not think they should fall into patterns that are just 
followed automatically. 

For example, the $6 million that supposedly is being sent to anti- 
Communist parties in Italy—and I use the word “automatically” 
deliberately, because I recall the beginning of these payments in 1948 
and I am assuming that they have been used in all the intervening 
years. 

If so, it is a covert procedure that has outlived its usefulness and 
at this time. it should be abolished, because it is counterproductive. 

Senator Percy. Thank you, Mr. Chairman. 

Chairman Ristcorr. Thank you, Senator Percy. 

Senator Allen? 

Senator Anien. Thank you, Mr. Chairman. 

Senator Mansfield, I certainly commend you on your statement and 
IT commend you on your expertise in this area. I know of the strong 
convictions that you entertain with respect to our foreign policy and 
our various foreign aid programs. 

I appreciate the counsel that you have given the committee today. 

Carrving Senator Percv’s line of auestioning one step further. 
would it be the function of the Oversight Committee to be established 
in its oversight responsibility if it saw the need of a covert activity in 
a foreign country to direct the intelligence agency-—in this case, the 
CTA—to conduct that operation, or would it merely review and pass 
upon the suggested activities of the agency ? 
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In other words, would the committee initiate activity, or have that 
power ? 

Senator Mansrierp. 'No, I do not think it should have that power, 
because it does not have the expertise or the knowledge. 

Senator Aten. All it would do is review from the start any 
activity proposed by the agency ? 

Senator Mansrievp. That is correct. 

The agency, contrary to its present practice, should keep the com- 
mittee fully informed rather than operate on a haphazard schedule 
as it does at the present time, giving to the committees what they think 
the committees want to hear. : 

I am referring to the three subcommittees in the Senate, and I 
cannot fault the CIA for that, but I do fault the members of those 
committees—and I happen to have served on those committees—be- 
cause we have not raised the pertinent questions that we should have, 
and we have not tried to delve into the matter of intelligence gathering, 
coordination, or whatnot. 

So I want to say, while the CIA—and undoubtedly other intelli- 
gence agencies—have many faults, that the Congress has a good many 
faults as well. 

Senator Attmn. Now, on the matter of revolving membership on any 
new Oversight Committee because of the fact that they might become 
more or less inbred on the committee, what about the staff which 
directs the operations of many of our committees in practice? Would 
you rotate them as well? 

Senator Mansrreip. Oh, yes. I had not thought of that question in 
any great detail, but therein could lie, perhaps, the danger to a com- 
mittee, because in all too many senatorial committees, the staff becomes 
all too dominant and they are the ones that lay down policy, and in 
some instances the Senators are the ones who follow what they lay 
down, so that they should be treated no better; they should not be 
given permanent tenure. 

That raises the most serious question. If you operate on that basis 
and they cannot look forward to permanent tenure, how will they be 
able to protect the national interests once they leave the committee? 

Senator Auten. That would be something to consider and work out. 

Now, on the matter of separate oversight committees in the House 
and the Senate, if the IIouse chooses to go that way, suppose the 
Senate committee vetoes, you might say, an activity,.and the Tonse 
said go ahead. Would you not then run into conflict with the Tlouse? 

Senator Mansrrerp. That is correct. All a Senate committee can do 
is speak for the Senate and not for the Congress. 

Senator Arzun. Could they veto it? Would cach one have the power 
of veto as we have on some of these changes of rules and so forth ? 

Senator Mansrierp. Senator, that is why this committee is holding 
hearings at this time. 

Senator Arren. Thank yon. 

One further question. Will this be a major committee under the 
Senate rules? 

Senator. Mansrtierp. Certainly. 

Senator Atten. Which would forbid any Senator serving on that 
committee from serving on another major committee ? 
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Senator Mansriexp. It would be a major committee and we would 
have to, the joint leadership through their respective steering com- 
mittees, would have to work out a schedule by means of which that 
situation could be met, faced up to, and overcome. 

Senator Auten. As Senator Church said, if he went on this com- 
mittee, in all likelihood he would have to come off Foreign Relations; 
it that correct ? 

Senator Mansrirrp. That I could not say. 

Senator ALLEN. This would be a major committec. 

Senator Mansriecp. I do not think he can come off Foreign Rela- 
tions because it will not be so long before he will be the chairman of 
that committee. 

Senator ALLEN. Speaking as a colleague of the distinguished chair- 
man of the committee, Senator Sparkman, I hope it will be many 
years. 

Senator Mansrierp. I hope it will be many years too. What I am 
pointing out is that he is second in line. 

Senator Atien. I thank you. 

Chairman Risicorr. Senator Brock? 

Senator Brock. Thank you, Mr. Chairman. 

Senator, I particularly appreciate your statement and agree with it. 
T would like to ask you to draw on your experience and your capacity 
as majority leader to think with me out loud for a moment on the 
complications that will arise with a separate standing committee, to 
pose this question to you. 

You are aware of our colleague’s Senator Humphrey’s, efforts to 
create a permanent standing committee on national security. I wonder 
if—I know this committee does not have that particular jurisdiction, 
but it is going to be very difficult for us to consider this question with- 
out considering the kind of question that Senator Allen was just ask- 
ing, the complications that will arise in terms of service, jurisdictional 
conflicts, and so forth. 

I wonder if you might comment for me, at least, on the prospects or 
possibility of some more fundamental Senate reorganization that 
would allow perhaps a more focused look at intelligence as a part, not 
a distinct component on its own, but as a part of our total national 
security needs or policy ? 

Senator Mansrietp. Well, I think that national security entails a 
good deal more than national intelligence. 

Senator Brock. I understand that. 

Senator Mansriexp. I would prefer to confine my suggestion to a 
committee on intelligence rather than a committee on security, because 
there you get into another donneybrook and perhaps a worse one in 
the relationship of a committee of that nature with the Committee on 
Armed Services, for example, perhaps the Committee on Foreign 
Relations, perhaps the Committee on Government Operations, which 
has an all-encompassing mandate as far as their responsibilities are 
concerned, 

I could not answer that question, because I do not know what the 
answer would be. If it ever came to a showdown, the decision would 
have to be made first by the Rules Committee. 

Senator Brock. I understand that, and obviously, I agree. I think 
my frustration comes from our inability to get the Senate even to 
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study the question of Senate committces themselves and their jurisdic- 
tion, That is not the point I am trying to raise. ' 

I am trying to look down the road at the problems that will arise 
with the budget question, for example, if armed services feel very 
strongly that the budget approved by the Intelligence Committee is 
inadequate because it does not adequately provide for national defense. 
It seems as though we have at least the possibility of really significant 
splintering of our effort in the Senate, not just conflict in jurisdiction, 
but maybe a less-than-adequate oversight itself on the part of both 
because of the competition between the two. 

That does trouble me. I am very much bothered by it. I am not sure 
I personally know yet how to resolve the matter. 

Senator Mansrietp. All of the questions raised so far have been 
difficult, if not impossible to answer, and that is an indication of the 
complexity of the problem which confronts this committee and the 
difficulty that you are going to have in trying to find answers, but if 
it is a matter of budget, I can only say that I am thankful that we 
have a Budget Committce now that may be able to act as an arbiter 
or an umpire in a budget dispute between two committees if the other 
one is created, if it should ever arise. 

Senator Brock. Again, I appreciate your testimony very much. 

Thank you, Mr. Chairman. 

Chairman Risrcorr, Senator Glenn? 

Senator Grzwn. Thank you, Mr. Chairman. 

Senator Mansfield, in your statement, I agree with you com- 
pletely on the need for a national intelligence oversight, which you 
stress. When you mention some of the areas that might come under an 
oversight committee—and on page 5 of your testimony, you indicated 
a much broader scope than you did on page 10—when you cite the 
authority that the committee would have. 

Was this intentional, or did you mean that we would have all intelli- 
gence oversight functions coming under this committee ? 

On page 5 you listed NSA, DIA, Bureau of Intelligence within the 
State Dopartment, Treasury, National Security Administration, 
ERDA, Air Force Intelligence, G-2 in cach of the services and a 
dozen _or so. agencies that cover domestic intelligence including the 
FBI, DEA, IRS, and so forth. Later on, in the special mandate for the 
committee, you narrow that down considerably. 

It would seem to me that with a national ‘intelligence approach to 
this, we would have to encompass almost everything. Is that your 
intent? 

Senator Mansrrutp. That is correct. 

On both pages 5 and 10 I left out a number of intelligence agencies, 
bureaus, and offices, I think the intent was clear that it would be all- 
inclusive. 

For example, T did not mention, I believe the Atomic Energy Com- 
mission has an intelligence sct-up. There are various others. 

Senator Grrenn. Would it be your opinion that this would be a man- 
ageable thing with a dozen or so different groups which an oversight 
committce would be required to deal with, or do you think the exeen- 
tive branch would have to reorganize with one major intelligence- 
gathering organization or a “Czar” under which all the rest of these 
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agencies would come in order to make it a manageable situation for the 
Congress? 

Senator Mansrirrp. The latter. 

T believe, for example, you have in the Department of Defense four, 
or maybe five, different intelligence operations. The Defense Intelli- 
gence Agency was brought into operation, as I recall, to take the place 
of the various service intelligence operations. The service operations 
are still there, the DIA is still there. It has incrensed its activity. 

What you have is a hodge-podge which I think can be cut down 
considerably. You have to have some agency which will coordinate, as- 
similate, assess information. That I understand is the responsibility 
of the CLA. I am not at all sure that CTA exercises that function. If it 
does, I am not at all sure that this recommendation gives them the con- 
sideration that it should. 

Senator Guenn. In the area of authorization, which you indicate 
you would provide for the committee, would you also propose that 
the Senate take the additional, although unusual, step giving ap- 
propriating authority to this committee, separate from the normal 
Appropriations Committee ? : 

Senator Mansriecp. No. 

T think that is a dangerous step to take. We did that in the legisla- 
tion authorizing revenue sharing, and at the same time that we passed 
the authorizing legislation, the Finance Committee, as the dis- 
tinguished chairman of this committee will recall, was also responsible 
for the appropriation, and 5 years of appropriations were passed with 
the authorizing legislation. 

There was a struggle between the Appropriations and Finance Com- 
mittees. The Senate upheld the Finance Committee, but I think it is a 
very bad practice, even though I am a member of the Appropriations 
Committee and took no part in the debate. I think that the authority, 
the main responsibility of the Appropriations Committee, should be 
maintained and not transferred to the legislative committee. 

Senator Guexx. What concerns me is that some of these things that 
will be discussed in the oversight committee will be extremely sensitive 
matters which might be the subject of much debate by the committee 
in their consideration of an authorizing bill. They might deal with 
covert activities, things like this. 

Once we expand that same type of information into the Appropria- 
tions Committee staff and into other staffs, we proliferate the danger 
of this being public knowledge. That is the reason that I brought it 
up. 

Would you care to comment on how you think that could be handled ? 

Senator Mansrietp. You have a good point there, but the Appropria- 
tions Committee would be concerned primarily with funding. Where 
the standing committee—if it is created—wou!d be concerned with 
policies and actions to be undertaken so I think there is a line of demar- 
cation there that ought to be considered. Although you have raised a 
fine point, again, I will pass the buck on this to this committce, because 
you are the ones that will have to make the initial decisions. 

Senator GLENN. It is very difficult for me to see how the Appropria- 
tions Committee can really carry out their proper function, to pass a 
judgment on what a proper level should be unless it is provided much 
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of the same information. Otherwise it would be an automatic rubber- 
stamp of the authorizing process of the oversight committee. 

Senator Mansrrexp. They have not inquired too deeply into matters 
that should have been their concern at the time. They meet with the 
CIA and ask for the justification of their funds, so it would not brin g 
about a change of policy as far as the Appropriations Committce is 
concerned, because it does not go into it that deeply at the present time. 

Senator Grenn. Mr. Chairman, I believe that my time is up. I re- 
egret that it’s necessary to have this 5 minute limit. I would hope that 
we could have Senator Mansfield’s expertise again before we conclude 
these hearings, because he is such a key witness, with his long 
experience. 

Chairman Rinicorr, Thank you, Senator Glenn. 

Senator Weicker? 

Senator Wrrcxer. Thank you, Mr. Chairman. 

Senator Mansfield, I think that is a superb statement. I am in 100 
percent agreement with every aspect of it. 

I just have two questions. 

I would like to, by referring to a passage in your testimony, dispose 
of one of the scare tactics that is employed by those who are opposed to 
the type of legislation that I have introduced, that being that any such 
oversight would lessen national security and would diminish our 

- capabilities, 

I notice in your statement that you state what is to be remembered 
in the. context of these hearings is that any forthcoming recommenda- 
tion is the essential necessity for a strong, vital and highly compe- 
tent intelligence gathering facility within the Nation. 

I am sure these same people that say that we would lessen our in- 
telligence capability were probably opposed to the Armed Serviccs 
Committee when we first set it up. That national defense would be far 
better run if it did not have congressional supervision. 

I wonder if you might not comment on this point, that, in fact, we 
could probably achieve better intelligence with oversight than with 
the way the situation now stands and to try to dispose of those who 
are entering the fear of the intrusion of national security. 

Senator Mansriurp. It is my feeling that we could achieve better 
intelligence at less cost and with less manpower. 

May I say, when I first advanced the idea of a joint committee to 
oversce the activities of the CIA, I did so because I wanted to protect 
the CIA in case it was unjustly accused. This was fought by the 
CIA—Mr. Allen Dulles and others—because they did not want their 
reservation infringed on, they wanted complete independence, they 
wanted to do what they thought had to be done without hindrance 
and certainly without any consultation with a congressional 
committee. 

They were able to win because they had the hierarchs in the Senate 
in their pockets, so to speak, and they were just as loathe to change 
as the CIA was to face up to change. ; 

It appears to me that a committee, cither single or either Senate or 
joint, would be beneficial, would bring about a better degree of trust 
between the representatives of the people, the elected representatives 
of the people and the appointed officials of the intelligence agencies. 

I think that it could function without much in the way of leaks. 
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May I state, in about the same year or the year before that the 
Joint Atomic Energy Committee was created in 1946 or 1947 that in 
the almost 30 years of its existence there has been only one leak, by 
the late Senator Ed Johnson of Colorado, and that was very, very 
minor, and you have had all kinds of people on that committee. They 
have conducted themselves well, and they established a good relation- 
ship with the Commission itself. 

The same thing could happen in relation to the CIA and other ele- 
ments of the intelligence community. 

Senator Weicker. Thank you very much, Senator. 

My last question is this, You indicated when you first introduced 
your legislation 10 years ago that it was actually nibbled to death, 
either by the bureaucracy or those opposed, and sort of died. 

Senator Baker and I introduced ours 3 years ago. It has been nib- 
bled to death. Nothing has happened on it. 

T wonder if it is the intention of the Democratic leadership to try 
to push for this legislation in this session of the Congress? Is that the 
intention of the leadership ? 

I would hope it is. I would certainly join with you. I have the 
same fear that you obviously experienced and I experienced and J am 
sure everybody in the CYA and the FBI hopes this eventually will 
go away and blow away and we will be right back to square one. 

Right now as a practical matter, is this a priority item for this 
session of Congress to pass? 

Senator Mansrimrp. It is and it has been, but the leadership can do 
nothing until this committee acts and the Rules Committee acts, and 
this committee cannot until it hears its witnesses and gets the recom- 
mendations of the chairman and vice-chairman, Senators Church and 
Tower, of the sclect committee. 

Senator Wercxker. It is your hope that this would be passed ? 

Senator Mansrienp. Yes; indeed. 

Chairman Rinicorr. If the Senator would yield, we have 8 days of 
hearings with 25 witnesses running seriatum. When we come back 
after the Lincoln Day recess, on the first two days, we will start a 
mark-up session. If we can get a quorum of this committee, I would 
hope to report this committee’s work by March 1 for the Rules Com- 
mittee to look at. 

If I have cooperation from the committee as a whole, I can assure 
Senator Weicker and the majority leader that we will have a bill for 
you by March 1 to be considered by the Rules Committee. 

Senator Weicker. I very much appreciate the commitment of the 
chairman. I will make a prediction. 

Tf we do not pass the bill in the year 1976, you are not going to have 
a bill passed. I think that is the seriousness of the situation. 

Senator MansrieLp. I would not disagree with the Senator from 
Connecticut, and I want to assure him and the members of the com- 
mittee that if the bill is reported out, as far as T am concerned per- 
sonally, I intend to make every effort to get it up as expeditiously 
as possible, so the Senate can render a judgment one way or the other. 

Chairman Rinicorr. Senator Mansficld, thank you very much. 

Many members have more questions, but in all fairness to you and 
your three other distinguished colleagues, we are going to excuse you 


at this time. Thank you. 
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Senator Percy. Senator Mansficld, I would like to say to Sena- 
tor Glenn, I share his feeling, and it was only out of consideration 
for your schedule and the schedules of your colleagues that I sug- 
gested the limitation, But we would very much like to draw upon you 
informally for further assistance and help in this regard. 

We all have the objective to make this a stronger N ation, and a, 
stronger Senate as a result of these hearings. I think we are going 
to, and you started us off in a magnificont way. 

Senator Mansrretp. Thank you, Mr. Chairman. 

Chairman Ristcorr. Thank you very much, for the members of the 
committee. 

In fairness to our three witnesses and members of this committee, 
we will hear the testimony of Senator Church, Senator Tower, and 
Senator Baker and after they have finished their testimony, we will 
then question the three Senators. 

Again, our appreciation to the three of you and the other members 
of the committee for the outstanding work you have done on behalf 
of the Senate and also on behalf of the Nation. 

Senator Church ? 

Senator Crurciu. Thank you very much, Mr. Chairman, 

I have a prepared statement, but in the interests of saving the com- 
mittee time, I would submit that statement. 

Chairman Risrcorr. Without objection, the statement will be in- 
serted in the record following your testimony. 


TESTIMONY OF HON. FRANK CHURCH, A U.S. SENATOR FROM THE 
STATE OF IDAHO 


Senator Cuurcu. I will make my remarks extemporaneously. 

First of all, let me say, Mr. Chairman, I am very much pleased and 
gratified by the testimony of the majority leader, who foresaw the 
need for a permanent Senate oversight intelligence committee years 
ago. 

If ever his foresight was substantiated, it was in the course of the 
investigations of the Senate Select Committee in recent months, 

We have conducted the first serious investigation of the FBI since 
its ingéption more than a half century ago. 

€ have conducted the first serious investigation of the CIA since 
it was established more than 30 years ago. 

The abuses that we found must be viewed in part as the result of 
tho dereliction of congressional responsibility. I cannot believe that 
if the Congress had been watching these agencies in which we en- 
trust so much power and permit to operate in so much secrecy, that 
these abuses would have or could have occurred. 

Tt is not my purpose this morning to review in detail the findings 
of our investigation. I think that most of you are aware that in the 
case of the CIA we not only discovered 20 years of illegal mail open- 
ings involving individual American citizens, the interceptions of 100,- 
C00 cables sent to or from individual citizens. 

We found an extensive involvement in conspiracies to murder cer- 
tain foreign leaders extending over a period of years. We also found 
that the Agency had engaged in spying activities directed against 
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American citizens, although this was expressly contrary to the pro- 
visions of the law of 1947 that created the CIA. 

In the case of the FBI we found the beginnings of a secret police 
in this country, elaborate plans laid out for the purpose of harassing 
thousands of citizens whose only offense was that of disagreeing with 
the policies of the Government, which the Constitution and the laws 
of this country guarantee them the right to do. 

We found vendettas conducted against the leaders of the civil rights 
movement carried to almost unbelievable extremes. 

Tn the case of the Internal Revenue Service, we found tax investiga- 
tions commenced against citizens concerning whom no tax delinquency 
was even suspected, for the purpose of harassment. 

We found, in that Ayvency which I would regard as having more 
intelligence information on more American citizens than all the other 
governmental agencies combined, which they get on the 15th of April 
every year, a habit having formed by which that Agency transfers 
these confidential tax returns to other agencies of the Govern- 
ment, having nothing to do with tax matters, again, for purposes of 
harassment. 

These abuses, Mr. Chairman, have to be prevented in the future. 
For that reason, the final 2 months of the committee’s work will be 
devoted to a series of recommendations having to do with the cor- 
rection in the existing laws that will give us some safeguard against 
the repetition of these abuses in future years. 

The first recommendation that the committee will make has to do 
with the subject. before you today, that is, the establishment of a 
permanent oversight committee. 

Why is it needed ? 

The obvious answer is that it is needed because the present arrange- 
ments will not work, they have not worked. The intelligence activity 
of the Federal Government is far-ranging. It involves agencies that 
were mentioned by the majority leader, not only the CIA, but. the 
DIA, the NSA, certain other national intelligence components of the 
Defense Department, and the counterintelligence and counterespionage 
functions of the FBI. 

Jurisdiction is divided now between any number of committees of 
the Congress, the Finance Committee, the Foreign Relations {‘om- 
mittee, the Armed Services Committee, and it is not possible Fv: 
fore—the judiciary committee— for an adequate surveillance of that 
entire intelligence community to be exercised under current conditions. 

Furthermore, our experience over the past months enables me to 
confidently tell you that the work cannot be done on a piecemeal basis 
or by a subcommittee of another standing committee which is pri- 
marily engaged in a different basic responsibility. It will require a 
well-staffed committee directing all of its attention to the intelligence 
community. 

Again, by experience, it will require a very large part of the time 
of the Senators who serve. 

So for these reasons, a permanent oversight. committee is neces- 
sary, and J would like to make three observations having to do with 
three principles that I think need to be embodied in any legislation 
that your committee may recommend. Some of them have already 


Approved For Release 2001/09/10 : CIA-RDP90-00735R000200130001-0 


Approved For Release 2001/09/1 96 CIA-RDP90-00735R000200130001-0 


been mentioned; I will not prolong the discussion of those that have. 

The first principle relates to the power that will be given this 
permanent oversight committee, and I believe that it cannot possibly 
do its work unless it has the right to pass upon the authorization leg- 
islation, In other words, it must be a legislative committee in that 
respect. 

It must have that power in the normal way over those agencies 
that deal primarily with national intelligence, those would be the. 
CIA, DIA, NSA, the Defense programs which deal with sophisticated 
technological collection systems and the counterintelligence functions 
of the FBI. All of these are what are called national intelligence. 

Now, the investigating power of the committee should extend be- 
yond these particular agencies to look into other intelligence opera- 
tions in other departments that may be subject. to abuse concerning 
which charge may be raised from time to time, So that. the first prinei- 
ple, then, if this committee is to have the tools to do its work, would. 
be the jurisdiction to pass on annual authorizations for those agencics 
that are primarily involved in strategic or national intelligence. 

The second principle that I would endorse is the principle of rotat- 
ing membership, both for the members of the committee and for the 
staff. That rotating membership, I think, should be patterned after 
the Senate itself: 6 years with one-third of the committee coming om 
fresh every 2 years in which manner two-thirds would remain ex- 
perienced, but at the same time we would minimize the risk of having 
the committee co-opted by the very agencies that it seeks to supervise: 

If that is true of the members of the committce, it is equally ap- 
plicable to the staff. 

The third principle has to do with the question of how we are going 
to resolve the problem of dealing with sccrecy under the framework 
of the Constitution. 

Everybody recognizes that the existing condition is chaotic and we 
would hope that with the creation of an oversight committee, proce- 
dures could be regularized for dealing with legitimate secrets. 

I might say, in that regard, that it was possible for the select. com- 
mittee to work out arrangements with the executive branch for obtain- 
ing all of the information we required in conducting our investigation. 
We were very careful to provide maximum security so that no item 
of a sensitive national security character has leaked, to our knowledge, 
from the committee, during the whole course of its investiration. 

I think that such a permanent oversight committee could be made 
relatively leakproof, I cite to you evidence of this record of the Joint 
Committee on Atomic Energy through the years. 

However, leaks, as we all know, are not confined to the congressional 
branch. We have had the experience of many leaks from the executive 
agencies, often planted and planned, for the purposes of the admin- 
istration. That has been a practice that all administrations have en- 
gazed in in the past, and we ought not to overlook the fact that the 
principal problem faced by the CIA at the moment in connection with 
leaks has to do with neither the executive or the legislative branches 
but with former agents of the CTA itself. It has to do with the Philip 
Agee syndrome which agents once having worked for the CIA and 
having become familiar with the other personnel and their assign- 
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ments leave the Agency and turn against it, and then publish the 
identification of these former employees and blow their cover. 

That has been a principal source of difficulty. Senator Allen referred 
to the tragic death by assassination by Mr. Welch in Athens. We in 
the sclect committee took the precaution at the outset of our investiga- 
tion to reach an understanding with the CLA whereby we asked for 
no names currently assigned abroad, we asked for no sources abroad 
of intelligence information because we did not think that the identifica- 
tion of intelligence sources or the names of employces assigned abroad 
were necessary for our work, and we did not even want to take the 
risk of the possibility of inadvertent exposure. 

I believe, despite the confusion on this question, that once the facts 
are laid before you, it will be seen that there are ways of protecting 
legitimate secrets that can be resolved by a permanent oversight com- 
mittee. Gentlemen, the question of secrecy and the right of the Con- 
gress to deal with classified information aro basically questions that 
must be resolved if we are to preserve our constitutional form of 
government. That establishes the Congress as a separate but equal 
and independent branch. 

T would hope that we would never accept the principle that. it is 
exclusively the right of the executive branch to determine what a 
national secret is, and exclusively the prerogative of the executive 
branch to decide what may be revealed, and what they can conceal, 
because once we do that, the ball game is over. 

To grant the executive such prerogative would, in my judgment, 
undermine any reasonable opportunity for a permanent oversight 
committee to expose wrongdoing, to expose the abuse of power, to 
correct inefficiencies, to expose illegal action contrary to the intent 
of the Congress and contrary to the well-being of this Republic. 

I close these remarks with a plea that whatever recommendations 
are made by this committee following the hearings that you are com- 
mencing today that the prerogative of the Congress—the right of in- 
quiring—be protected. There are ways that this can be done that take 
full account of the rights and responsibilities of both branches. 

Our committee. the select committec, with your permission, would 
like to present for your consideration shortly, a bill which will con- 
tain the provisions that I have briefly outlined and others as well, a 
bill which we think would form a sound basis for creating a perma- 
nent oversight committee that can do its job, a bill that would conform 
to the Constitution, that would preserve the prerogatives of the Con- 
eress. and, at the same time, take into proper account protection of 
legitimate national secrets. 

Chairman Rietcorr. Thank you, Senator Church. 

When could the committeee expect the presentation of such a bill? 

Senator Circrcir Within the week, I would think. We just have 
final revisions to make on the proposals, and fina! votes will be taken 
into the committee. 

Mr. Chairman, I have a problem of timing todav. If it is possible for 
me to respond to questions now, it would greatly accommodate my 
schedule. 

Chairman Rreicorr. Again, subject to Senator Tower and Senator 
Baker. 
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Senate Tower. I would certainly defer. 

Senator Barer. It is satisfactory. 

Chairman Risrcorr. I think we will stay within the 5-minute rule 
under the circumstances. 

Senator Church, do we need intelligence agencies? 

Senator Crrurci. Yes, of course we do. We need efficient, effective 
intelligence agencies. 

I was an intelligence officer during the war. I know the importanco 
of intelligence information during wartime; I have learned the im- 
portance of it in peacetime. We could not conduct our foreign policy 
without good intelligence. 

Chairman Ristcorr. Should intelligence agencies engage in covert 
activity ? 

Senator Crrurcit. This is a question on which a lively debate should 
be held. I think that covert operations unconnected with the collection 
of intelligence information presents an entirely different issue. It ought 
not to be confused with intelligence, because it has nothing to do with 
intelligence. 

I do not think that there is any argument on the proposition that 
the collection of intelligence must be drawn from various sources, in- 
cluding clandestine or covert sources, but covert operations, ‘as dis- 
tinguished from the collection of intelligence, has to do with the 
attempt to secretly manipulate events abroad in ways that are thought 
to serve the interests of the United States, and here there has becn 
much bad judgment. 

My own view is that most of the covert activity that we have en- 
gaged in in the last 20 years has done this country far more harm than 
it has done us good, and we must recognize in our kind of society, 
no matter what kind of precautions are taken, in duc. course covert 
operations, whether they take place in Chile or in Laos or in Iran 
or in Angola or in Italy, wherever they take place, are going to sur- 
face, and when they do, they expose the United States to censure, 
particularly when those operations are contrary to the professed prin- 
ciples on which this country stands, as in the case in Chile, where we 
undertook to overthrow by clandestine means a government that had 
been freely elected by the people of Chile. This action was clearly 
against the traditional principle by which we have stood through the- 
years of self-determination. 

When these things happen, Mr. Chairman, they injure the good 
name and reputation of the United States, and that should always be 
weighed in the balance when a covert operation is contemplated. 

Chairman Ripicorr. You mentioned the so-called Agee syndrome. 

Should there be a restriction of any kind of former members of an 
intelligence agency from going public with their information after 
they leave the Agency ? 

Senator Crurcit. Yes, I believe the Agency lacks adequate tools 
to protect itself in this regard. Today the Agency enters into an agree- 
ment with employees, but there is no way that they can enforce that 
agreement unless they can anticipate that the agrcement is about to be 
breached and go into court for some kind of injunctive relief, and that 
is a very rare case. 

Se I mvself believe that a criminal sanction applicable to employees 
who break their agreement with the Agency would be appropriate, if 
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it were carefully limited to the identification of CI.\ agents on assign- 
ment or abroad, or to the identification of intelligence sources abroad. 

I do not see any possible justification for disclosures of that kind. 
‘We must be very careful when we frame criminal laws not to write 
the sanction to broadly so it can become a shield to protect the Agency 
from exposure of wrongdoing or abuse of power or iflegal or illest 
action, but a carefully drawn provision of that kind added to the 
criminal code, I think, would be appropriate and is probably necessary. 

Chairman Riicorr. | have time for one more question. 

Do you think that the intelligence agencies under supervision by 
this new oversight committee should brief the new committee before 
undertaking any especially sensitive activity or inform it after it has 
done that activity ? 

Senator Cuurcu. Mr. Chairman, if we are going to set up this com- 
mittee and not give it the right to obtain in advance of a significant 
new covert involyement the information concerning it, we will give it 
very little opportunity to do its job. 

Yes. I think if we had had such a committee in place, it should have 
had the power to require the administration to brief it in advance of 
the Angola operation. 

What good does it do the Congress to be told after the fact, that the 
President has decided to involve this country deeply in a civil war in 
Africa and has spent $50 million and then tells the Congress only 
because he has run out of money and needs more? 

Tf this committee is to perform its role, then constitutionally we 
must remember that the Senate of the United States is to advise as 
well as to consent in foreign policy matters, and if it is to give its 
advice. it must have advance notice of significant operations of this 
kind. Otherwise. it is simply told after the fact, after it has lost its 
chance to advise the President at all. 

This does not mean that the committee should interfere with the 
President's constitutional right to ignore congressional advice. That 
is quite another matter. But to deny the committee the opportunity to 
give advice would seem to me to be putting blind folds on the committee. 

Chairman Rirtcorr. Senator Percy? 

Senator Percy. Thank you. Mr. Chairman. 

Senator Church, you mentioned that there would be a proposed bill 
within a week. Would that. bill. in your judgment, have unanimous 
approval of the committee or will there be a mincrity and a majority 
suggestion ? 

Senator Crrurcir. T bad thought that there was a unanimous con- 
sensus on the committee, IT am now told that. there may be some dis- 
senting votes, but I believe that depends on the final form of the bill. 
We still have some questions to resolve, and I do anticipate that what- 
ever we finally agree upon will have the strong support of the majority 
of members. 

Senator Percy. Obviously, I think it would help our committee to 
have as great a unity as you can on yours, but we certainly would want 
the benefit. of minority reports if they are strongly felt. 

Senator Cirvreit. I can only say heretofore that. we have worked 
very hard to reach a consensus on the committee. We were even able 
to do that. in connection with the assassination report. I would hope 
that we would continue to work in that same spirit. 
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Senator Percy. Do you feel that covert activities must be carried 
on by the U.S. Government in its national interests? 

Senator Cuurcu. I think that covert activities in the past 20 years 
of the kind that we have engaged in have done this country much more 
harm than good. 

Twenty-five years ago, this country had a matchless moral position 
from which it exercised immense leadership and influence in the world. 
Anything the United States stood for was automatically endorsed by 
three-quarters of the governments of the world. 

Now we have had 25 years of manipulation by methods that were 
plainly copied from the KGB: coercion, false propaganda, bribery, 
abduction, attempted assassination, and where are we at the end of 
that 25 years? 

Senator Percy. Some would say that these activities were not as 
apparent until the creation of the Senate select committce and the 
publicity given in the last few months have far exceeded that of the 
last. 30 years. 

Senator Cirorcir. That would not be true. There are those who 
would say that, in fact, we are now the targets of what seems to me 
to be an apparently orchestrated effort to undercut the committee’s 
recommendations. 

Senator Percy. Do you know of covert activitics that were carried 
on in our national interest and served our national interest and should 
have been carried on? 

Senator Cuurciu. I think there have been some. I could envision 
circumstances that might require others. But I would say on balance— 
not because ofthe revelations of recent wecks, but because of the revela- 
tions of 25 years, you cannot keep a free socicty restricted by keeping 

- secrets as is done in a police state. 

Long before our committee was set up, the people of the United 
States knew about the CIA involvement in Guatemala; we knew about 
the secret war in Laos; we knew about the Bay of Pigs; we knew a lot 
about the Chilean affair and many, many other disclosures. We knew 
about the CIA’s work in Iran and other places. 

So the world has been a witness, and will be a witness again, to 
covert activities because in time they will surface. 

I say today when we put our name on a resolution we have three- 
quarters of the world automatically against us. 

T think that we have croded away our own strong moral position by 
thinking that it is necessary to engage in this activity even when con- 
trary to our professed principles. I think this was a serious mistake. 

Senator Percy. Should this committee established by the Senate 
have the power of veto over covert activities ? 

Senator Crrurcir. No. As I said, I do not think constitutionally that 
such a committee could have the power of veto, but it should have the 
opportunity to advise the President, and the President can then accept 
‘the advice, he can modify his proposal in conjunction with the com- 
mittce’s recommendations, or he can ignore the committee’s advice and 
go ahead on his own. If he does that and a pattern of that kind were 
to develop, then this committee would have the legislative tool that 
always is reserved to the Congress—that is, holding up the purse- 
strings if this were necessary. 
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Senator Percy. If it were a criminal offense for a member of the 
intelligence community to reveal classified information—should it be 
a criminal offense if a Senator or a member of the Intelligence Com- 
mittee’s staff revealed such information ? 

Senator Cuurcn. We have, in our select committee, provided rules 
vee would require immediate dismissal in the case of anyone on the 
staif. 

Senator Percy. That is quite different from criminal. 

Senator Cuvrcu. That is right. We were not in a position to pass a 
criminal law. We had to deal with it as we could. 

Our rules have been patterned after those of the Judiciary Commit- 
tee of the House in the impeachment hearing, and I think similar rules 
could be adopted by any permanent oversight committee. The secrecy 
agreement that is entered into between employees of CIA and the 
agency was also entered into in a somewhat different form between 
the staff members of the select committee and the committee, and that 
is a similar situation as the one I cited with the CLA and a similar 
criminal penalty could attach if the Congress felt that this was 
advisable. 

I am speaking now——— 

Senator Percy. I think that members are subject to criminal penal- 
ties on income tax evasion. I think we should consider whether we 
should place ourselves above the law or put ourselves under the same 
sort of penalty if we reveal secret information. Thank you. 

My time is up, Senator Church. 

Senator Cuurcu. I had reference in my answer to staff employees 
of the committee, as I had to staff employees of the CIA. 

Chairman Rieicorr. Senator Allen? 

Senator Atten. Thank you, Mr. Chairman. 

Senator Church, would you agree that this committee, if estab- 
lished, would have a more comprehensive and far-reaching authority 
in this particular field than any other standing committee of the 
Senate? 

Senator Cuurcu. No; I would not think so, because I think it would 
exercise the same legislative authority over authorization bills as 
normal legislative committees do. 

You see, part. of the problem, Senator, is that the FBI has no 
statutory base, it has no authorization legislation. Its scope, its power 
now depends entirely on Presidential directives. 

Senator Atten. Your committee could not go further in its activ- 
ities than a standing committee in the Senate presently set up could 
go in the area of its jurisdiction, is that correct? 

Senator Cuurcn. Yes; that is correct. 

Let me make it clear that my own concept is that we would have 
the regular authorizing, annual authorizing, authority for those 
agencies that are engaged in national intelligence, primarily in na- 
tional or strategic intelligence. Beyond that we would have investi- 
gative authority to look into improprieties in intelligence functions 
of other agencies. We would not have the right to pass upon their 
authorizing legislation. 

So its range of duties and powers would be comparable, Senator, 
to other committees. 
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Senator Arten. I sense that your support of covert activities, 
clandestine operations, is lukewarm at best. 

Senator Cuurcr. Yes. 

Senator Arzen. I note the statement of Mr. John A. McCone, 
former Director of the CIA, concerning whom no adverse comment 
has been made as far as I know. He states: 

The ethics of clandestine intelligence operations have long been debated. Some 
would do away with it. The fact is, no international government forbids 
clandestine operations and they go on as they have for centuries. At least 
40 nations today support clandestine services. No great state can abandon it. 

Would you agree or disagree with that? 

Senator Cure. It depends on the definition of clandestine activ- 

ities. I have already said that the collection of vital intelligence infor- 
mation may have to be obtained from time to time by clandestine 
means, but we are under an old mystique because relatively little 
comés now from clandestine means compared to what we get by 
technical means, 
_ I can see from time to time that we may have to use clandestine 
means to secure vital information. That is a different proposition, 
however, than secretly undertaking to overthrow the Government of 
Chile because the Chilean people ‘did not choose a government that 
was acceptable to the President of the United States. 

Senator Arten. You have stated, I believe, that in no event would 
the committee say that it disapproved of a covert activity and instruct 
the Agency not to proceed with it. That would never be done? 

‘Senator Cuurci. That would be beyond the power of the Congress 
in this particular field. 

As I said, I think the committee should be able to give its advice. 
Tt has been the lack of political advice that has led to some of the 
most horrendous decisions, and many of these covert operations, in 
the past. I think the Agency and the Government would benefit. 

Senator Auten. How many times would the Agency have to go 
against your advice before you would suggest that appropriations ‘to 
the Agency be cut off? 

‘Senator Cuurcr. Senator, this is a matter of political judgment, 
as it is in all cases. 

The Agency takes its final direction from the President so that the 
conflict, if it exists, would not be one between the Agency and the 
committee, but rather one between the administration and the com- 
mittee. We have had these conflicts in the past. They do not always 
or often occur, but there came a time when the Congress used the 
pursestrings to force an end to our involvement 1 in a war that seemed 
both futile and foolish, and proved to be so, in Southeast Asia, and 
when the Congress feels sufficiently strong, ‘it sometimes will resort 
to pursestrings, and that is its right. 

This committee ought to have the same prerogative. 

‘Senator Attmn. At the time that this committee is set up, as I 
anticipate it will be, the work of the investigation committce will be 
completed ? 

Senator Cuurcu. Yes. 

Senator Auten. Would it-be your thought that this committee would 
carry on the investigative work of the investigation committee and 
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that it would make these disclosures from time to time to the American 
public as to the operation of the intelligence agencies? 

Senator Cuurcu. Senator, I think any permanent committeee must 
have full investigatory powers, and I would not pretend that within 
the limited time that we have had to deal with a very big investigative 
job that we have covered all of the bases, that we have looked into 
every closet. 

Obviously, we did not lave time for that. But we have a sufficient 
base upon which to make, I think, very valid recommendations. That 
was our purpose. 

The new committee, the oversight committee, if it is made permanent 
would have the right to open up new investigations as it saw fit and it 
would have, and J think should have, the authority to make disclosures, 
to conduct public hearings if it chooses, and to handle the question of 
secrets in an orderly and regular manner. That is much preferable to 
the present arrangement. 

I suggest to you that the present arrangement is so chaotic that no 
secrets can be kept. 

I do not think that a committee of the kind that I would recom- 
mend should be limited in its option when it comes to conducting in- 
vestigations or determining what should be made public. 

Senator Atren. Thank you very much. My time has expired. 

Chairman Rirtcorr. Senator Weicker? 

Senator Weicker. Thank you, Mr. Chairman. 

Just very briefly, I think you pointed out with great clarity the 
necessity to distinguish between detail and policy. 

In other words, I gather from the rules of your own committee, 
when you referred to not wanting the names, not wanting the sources 
but trying to get to the policy, I think that this is important. Auto- 
matically when you raise the concept of an oversight committee in an 
intelligence area, everybody gets to the detailed arca rather than focus- 
ing on having policy in the hands of the Congress. Am I correct? 

Senator Cururcy. That is correct. That was a distinction we wanted 
to make. 

We found, for example, it was unnecessary for us to obtain on the 
record the latest. devices by which the NSA. obtains information, the 
technical devices. We did not really feel that it was important for the 
committee to have that information. We do not want that kind of in- 
formation spread on the transcripts in a way that it might possibly 
be disclosed. 

But it was important for the committee to know just what kinds of 
information the NSA was obtaining and just what the targets were 
and the reasons and the scope of its activities, All of these were policy 
matters. 

It was important for us to discover that there was no basic statute 
determining the extent or scope of its activity, or that it all depended 
upon Presidential orders, Presidential edicts, really, and that has to 
be corrected. 

The answer to your question is yes. 

Senator Wercxer. I think that the American people have the right 
to know what the policy is on assassinating leaders around the world. 
If you want to do it, fine. If you do not want to do it, fine—but this is 
the judgment that should be left to the American people. 
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Everyone has the right, I think, to know whether that is going to 
be a policy of their government, and they never had that before. 

Senator Crrurcr. That is right. 

I would hope that in that case assassination never again becomes 
an instrument of our foreign policy in times of peace. Our committce 
has recommended enactment of appropriate provisions in the criminal 
code to stop that. I think that is a question of public policy so serious 
that it ought to be determined as a matter of law. 

Senator Wertcxmr. I do not want to switch focus. We are in agrec- 
ment that these major policy decisions definitely should be in the hands 
of the Congress. The same holds true if we are going to actively in- 
volve ourselves in the destruction of foreign governments abroad, is 
that going to be an activity? I think everybody has the right to be 
heard on that. 

We hear so much about leaks. This is not our business, This is not 
the President’s business. This is not the head of the CLA’s business. 
It is the people’s business, it is as simple as that. 

The difficulty that this generation is rmmning into is—fortunately 
the country has become better educated, has become more aware, and 
therefore they are asking questions and they want to have a say in 
broad policy. 

They do not want to know the names and addresses of agents, and 
so on, but they want to know what they are investing in terms of money 
and the reputation of this country. 

Senator Cururcir. I agree wholeheartedly. 

I think it is foolish that anyone should assume that an activity so 
broad that we are engaged in Angola could be kept secret. The best 
experts in the CIA I know were of the same opinion. 

Senator Weicker. Thank you, Mr. Chairman. 

Chairman Rrstcorr. Senator Glenn ? 

Senator Grenn. Thank you, Mr. Chairman. 

If you could set up an ideal situation. between the executive and 
legislative branches of the Government and how we would oversee 
this, what kind of group would you set up here on the Till? Would it 
be the single committee of the Senate that you are talking about, or 
would it be a joint committee 

That is what I am getting to. We might as well get straight to it. 

Senator Cuurcu. Senator, I would not object to a joint committec, 
if the House were amenable. But I think the importance of estab- 
lishing a Senate committee now, is so great that IT would hope that 
this bill would not take the form of a joint committee bill and then 
sent to the TTouse and then lost there for a lack of support. 

Senator Guenn. Is that a major consideration in not making # 
joint committee? Just the politics on Capitol Hill? 

Senator Cnurcu. That is one of the considerations. It is also baseck 
on our previous experience. When the select committee was first 
established, the leadership did make an attempt to establish a joint 
committee. The House preferred to go a separate route. 

We have had no indication that the Ilouse is disposed otherwise 
now. 


1 Further information submitted by Senator Chureh is set forth on p. 44. 
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My personal position is not adamant on this point. If the Congress 
is prepared to set up a joint committee, I would be prepared to accept 
it although I believe a committee for each House would be best. 

Senator Guenn. I do not want to put words in your mouth, but I 
would gather from what you are saying, you look at our single 
Senate committee as a fallback position from the ideal that we would 
set up if we had our “druthers.” We would rather make it a joint 
committee, 

Ts that corrrect ? 

Senator Cuurcu. [ think the executive would prefer a joint com- 
mittee. because that would focus the activity in one committee of the 
Congress rather than in two. 

Presently, as you know, there are six different committees that re- 
veive information on covert operations. I believe the executive would 
prefer as much of a consolidation as possible. 

T think we could get along best with a House committee and a 
Senate committee. The responsibilities of the Constitution dealing 
with foreign policy do differ from those in the House, and I support 
a Senate committee. I think it has very definite merit. 

If the House choses to convert it into a joint committee, I would 
have no objection to that, as long as we have a committee that has 
the power to do the job. 

Senator Guenn. [ere is my concern. I am concerned, you are con- 
cerned, completely about the secret aspect of this. A. committee is 
going to be dealing with some of the most highly sensitive informa- 
tion we have available in Government and trying to give oversight 
to it. 

Now, the way we are going, I see four congressional committees 
involved with this. The Secretary of State has said he is providing 
information and so on to eight different committees up here. We are 
saying that there is so much proliferation nobody knows what is 
going on. We need one central authority, yet it appears in the Senate, 
we might have an oversight. committee that would just have author- 
izing authority, with the appropriations authority over in the appro- 
priations committee which, unless they are just a rubber stamp, 
thev are going to have to look into this and have their own people 
involved, 

We are saying the House will probably set up their comparable 
committee. They in turn will probably have an appropriations com- 
mittee. We don’t know who else might be involved with it over on the 
TIouse side. 

Already, I can see 4 different committees having authority. each 
with their staffs of 50 or 75 or whatever the numbers of people in- 
volved with these committees are. 

We are already talking, just to add that all up, it comes up to 
something like 350 or 400 people, if only those 4 committees are 
involved, 

To expect. us to keep secrets—even if my figures are off by 50 per- 
cent, it is still rather astounding. 

Would you care to address yourself to that? The single committee 
of the Senate and a single committee of the Heuse versus a joint 
committee, and this proliferation of secrets which is going to be vir- 
tually impossible to keep on that basis. as I see it ? 
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Senator Crrurcu. Senator, even what you have described is a dis- 
tinct improvement over the present arrangement. ITowever, it is 
obvious that the greatest consolidation could be achieved through the 
establishment of a joint committee, that would reduce the prolifera- 
tion the most and from the standpoint of security, that would be the 
best approach, but that is not the only consideration. 

Senator Percy. Senator Glenn, would you yield ? 

Senator Guenn. Certainly. 

Senator Percy. I wonder if you could possibly entertain this 
thought. We cannot do that on a joint committee. I think we are going 
to create our own Senate committes and then we do have the authority 
to combine the authorization and appropriation in one committee. 

Why not try that? : 

Would you care to comment on that? 

Senator Crrurci. I think it is a very interesting idea. I do not know 
if the Senate would consent to it, because it breaks from the tradi- 
tional practice, but we have presented here some novel ideas concern- 
ing this committee. I think they should be incorporated; I hope they 
will be incorporated. 

Senator Purcy. Frankly, I am prepared to support that concept 
and start that pattern, 

Senator Cirurci. I like Senator Percy’s suggestion and I think that 
it should be considered. 

Senator Giewn. My time has expired, Mr. Chairman. 

Chairman Ristcorr. Senator Brock ? 

Senator Brock. I have no questions. 

Chairman Riatcorr. Thank you very much. 

Senator Cuurciu. Thank you for your courtesy, Mr. Chairman. 

Senator Percy. Mr. Chairman, may I ask one further question? 

Chairman Ristcorr. Yes. 

Senator Percy. Should the intelligence committee have a unilateral 
right to disclose previously classified information ? 

Senator Crrouncit. I think that it is the right of the Congress to 
decide what must be kept secret and what should be disclosed in the 
public interest. 

Now, the practice in the past has been to give that prerogative to 
the committees of the Congress. When the assassination report was 
issued, it was done on the authority of the select committee under 
an interpretation by the Parliamentarian of current ruics. 

Some have suggested that the committee ought to take its recom- 
mendations to the Senate as a whole and that the Senate as a whole 
should decide whether to disclose classified information over the ob- 
jection of the Executive. In most cases, they have worked it out with 
the Exccutive, but in the case of a collision, that suggestion has been 
mode. ; 

I am not wedded to it at all. The more I think about it, the more I 
wonder whether you can really take such a matter in such a secret 
session of the Senate and hope to preserve that secrecy, whatever the 
Senate may decide. I think you should give very thorough thought to 
the fact that past practice has left this to the committee, and I think 
that the committee would make no disclosure except: by majority vote 
and that the committee, or that. the Ethics Committce of the Senate, 
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could censure or even remove a Senator who, as a member of the com- 
mittee, failed to comply with the rules and regulations of the commit- 
tee itself in respect to classified information. 

Thank you. 

Chairman Ristcorr. ‘Thank you. 

[The prepared statement of Senator Church with supplemental] ma- 
terial follows :] 


PREPARED STATEMENT oF Hon. FRANK CHURCH, A U.S. SENATOR FROM THE STATE 
oF IpaHO 


I am very pleased to appear before the Government Operations Committee to 
give my views on the question of whether to create a new Standing Committee of 
the Senate to oversee the intelligence activities of the United States Government. 

During the past yeur, the Select Committee to Study Governmental Opera- 
tions With Respect to Intelligence Activities has, in accord with its mandate, 
S. Res. 21, investigated a host of allegations of abuses by the intelligence agen- 
cies of the United States. The Committee is in the process of completing its in- 
vestigation studies and hearings into the miin areas of abuse assigned to the 
Jommittee by the Senate by the terms of S. Res, 21. We have already issued 
publie reports on Assassination, Covert Action in Chile, and the interception of 
communieations of U.S. citizens by the NSA, the impreprieties and abuses of 
the COINTEL program of the FBI, as well as a report on the harassment by 
the FBI of Martin Luther King. In the Committee’s Final Report, which will be 
completed at the end of February, the findings of the Committee’s investigation 
and recommendations for the future will be set forth. 

The abuses and improprieties of the intelligence agencies that have already 
come to light underline the necessity to understand the nature of secret ac- 
tivities of the United States Government and by so doing, come to a judgment 
as to what extent secret activities are necessary and finally determine how such 
necessary activities are to be fitted into the existing Constitutional structure. 

Over the past year, the Committee has carefully examined the intelligence 
structure of the United States. Considerable time has been devoted on the part 
of the memhers and staff in order to understand what has been done by the U.S. 
Government in secrecy over the 30-year period since the end of World War II. 
The Committee's purpose, in this regard, is to recommend, on the basis of sound 
knowledge, workable means to prohibit in the future, secret practices which 
clearly have harmed the country or abridged the Constitutional rights of Amer- 
ican citizens. At the same time, it is clear that there are Inany important govern- 
mental activities of the U.S. that must be conducted in seerecy. In some cases, 
the security and the very existence of the nation are at stake, 

For 200 years, Constitutional government has flourished in the United States. 
The Constitution has stood the test of major wars and civil rebellion ; the country 
has grown in size from 10 million people living along the Atlantic seaboard to a 
nation of 215 million which spans a continent and is the recipient of the greatest 
prosperity the world has ever seen. In like proportion, our government has grown 
in size, complexity, and power. 

The procedure for making national decisions is set forth in the Articles of the 
Constitution. For the processes of open government, these procedures have 
worked tell. But since World War II, in steadily increasing degrees, policy- 
making and decision-making of national importance have taken place in secrecy. 
The cautions expressed by the founding fathers and written into the Constitu- 
tion to prevent policy-making or decision-making from falling into the bands of 
one man or a few men have been set aside by the imperatives of secret govern- 
ment. The justifications given for secrecy have been “national security,” “the 
requirements of national defense” or the “confidentiality required by sensitive 
ongoing negotiations or operations.” In general, these reasons have been accepted 
as valid, although the Watergate affair, the secret war in Laos, the secret bomb- 
ing of Cambodia were all instances of the misuse of power enhanced by secrecy. 

Tf the range of secret activities undertaken in the past few decades is examined 
from war on one end of the seale, to relatively harmless activities involving the 
collection of intelligence on the other, it is clear that jn some instances they have 
violated our own laws, our treaty obligations and have infringed upon the rights 
of U.S. citizens. 
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Despite the proven dangers of these activities, no means have yet been de- 
veloped which would enable the Congress to carry out its Constitutional respon- 
sibilities to consider, and as appropriate, approve, through a formal vote or 
other means of affirmation, necessarily secret activities by the U.S. Government. 

The United States cannot go to war except by vote of the Congress. Yet, the 
U.S. has gone to war secretly by the decision of the President alone. The supply 
of weapons to other nations, if done openly, requires specific Congressional au- 
thority. Yet, weapons have been supplied to a number of nations in the past 
without Congressional knowledge or approval. Since the end of World War II, 
billions of dollars have been expended for secret intelligence activities without 
Congress, as a full body, having voted knowingly for these funds. 

In reaction to the subsequent and often adverse impact of secret intelligence 
activities, the Congress has attempted to act, unfortunately usually long after 
the fact. At best, it has been able to curtail some of the more damaging activities. 
In recent years, more and more information about these activities, whether past, 
ongoing, or contemplated, has been revealed. The revelation has often, alt too 
often, created public turmoil. Regrettably, to this day, Congress has not yet 
formulated a method for disclosure of secret information even in cases where the 
majority of Congress may believe such disclosure would serve the public interest. 
The result is often the release of information by what are called “leaks” by in- 
dividuals who approve the disclosure and justify it as an act of conscience. 

The creation of a standing -intelligence oversight committee is an important 
step toward establishing an agreed-upon procedure by which problems of na- 
tional importance that are necessarily secret in character can be addressed within 
the constitutional framework. 

The Committee is now considering the final version of a bill which I expect to 
introduce in the next few days. The main provisions of the bill have been devel- 
oped over the past six months. They will be largely based upon the experience 
of the Committee itself over the past year, but will also take account of sugges- 
tions made in the past, including provisions in other Resolutions now before the 
Government Operations Committee. In the process of discussions and negotiations 
with the executive branch on these matters, the Select Committee has become 
sensitive to the particular necds of our intelligence agencies, In addition, during 
the past month, the Committee has endeavored to work with the executive 
branch to narrow the points of disagreement concerning oversight. The Commit- 
tee is of the view this joint effort has led to a better understanding of the 
respective problems of the two branches, and has resulted in legislation that 
places in proper balance the responsibilities imposed upon both branches by the 
Constitution. 

It is my view that a nine-member Standing Committee should be created. Its 
membership would be chosen by the leadership of the Majority and Minority, 
with the ratio fixed at five for the Majority, to four for the Minority. There 
would be a Chairman and Vice Chairman chosen by the Committee’s members. No 
member could serve on the Committee for longer than six years. Membership 
would be staggered in the fashion of the Senate, that is, two-thirds would have 
had four years of service, while one-third would be new to the Committee. This 
rotating membership would offer the advantage of injecting, at regular intervals, 
the fresh views that new members generally bring, while assuring that the 
majority of the Committee would be reasonably experienced. In addition, this 
unique system of rotating membership represents a means of minimizing the risk 
of cooption by the very agencies being supervised. 

The rules governing the conduct of the Committee staff are also a serious 
concern, The staff of the Committee would be limited, as are the members, in 
the time that they may serve. As is the case with the present Select Committee, 
staff members would be required to meet strict standards for security clearances, 
developed jointly by the Committee and the Executive branch. Background 
investigations would be done by the FBI, but the final determination would be 
made by the Committee itself. In addition, staff members would be required 
to agree not to disclose any information obtained while in the service of the 
Committee without the express approval of the Committee. This obligation on 
staff members would remain in effect after members of the staff had left the 
Committee. 

The jurisdiction of an effective Committee would have to include the over- 
sight over what is known as the “national intelligence community.” Pecause 
of the limitations of present committee jurisdictions, no committee presently 
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is able to exercise oversight over national intelligence. At the present time, the 
Committees on Armed Services, Foreign Relations and Judiciary, have been faced 
with the problem of overseeing fragments of the intelligence community. No 
committee has had the required full mandate to look at national intelligence 
as a whole. 

The oversight committee would have jurisdiction over the CIA, the NSA, the 
DIA, the “National Intelligence” Components in the Department of Defense 
budget, and the intelligence portions of the FBI. The Committee, over the past 
year, has found that these agencies have worked so closely together, that unless 
there is the clear ability to look at all of them, oversight cannot be effectively 
carried out. My proposal would not exclude committees with existing jurisdic- 
tions over particular elements of the intelligence community that fall within 
their larger oversight duties. Obviously, it is necessary for the Armed Committee 
to know the requirements and, to some extent, the activities of the NSA and the 
DIA to be sure that the Department of Defense's activities are of a piece. On 
the other hand, the bulk of the CIA’s activities are not concerned with military 
matters. For a variety of reasons, the counterintelligence: activities of the FBI 
and CIA have not been the subject of adequate oversight in the past. A new 
oversight committee would constitute a new jurisdiction, which would bring 
together all these disparate elements of the national intelligence community 
which are now scattered among several Senate committecs and those which are 
not covered by any committee. 

National intelligence includes the collection, analysis. production, and dis- 
semination and use of political, military, and economic information affecting the 
relations of the U.S. with foreign governments, and other activity which is in 
support of or supported by a collection, analysis, production, dissemination and 
use of such information. National intelligence also includes, but is not limited 
to clandestine activities such as covert action and some activities that take place 
within the United States such as counterintelligence. In general, these are the 
activities that would be under supervision. 

Since 1950, there have been over 200 proposals introduced into the Congress 
which would have created some form of an intelligence oversight committee. The 
need for oversight has been evident for a long time. For a variety of reasons, 
including lack of time, the existing Standing Committees have not been able 
to meet the need, We believe that a new Standing Committee with overall juris- 
diction is the correct answer to the problem that has been evident for at least 
25 years. 

The main legislative tool required to effectively carry out oversight is annual 
authorization authority for the CIA, NSA, DIA, the counterintelligence portion 
of the FBI, and some other national intelligence groups found in various depart- 
ments and agencies. The power of the purse is the most effective means that 
the Legislature can have to assure that the will of Congress is observed. There 
has never been an annual authorization of the intelligence community budget. 
The oversight committee, for the first time, under appropriate security safe- 
guards, would be enabled to consider all budgetary requests of the national 
intelligence community on an annual basis. 

The second legislative power required by an oversight committee to function. 
effectively, is the right to acquire necessary information. It is absolutely vital 
that the oversight committee be kept “fully and currently informed” on all mat- 
ters pertaining to its jurisdiction. The executive branch should also be obligated 
to answer any requests made by the Committee for inforination within its juris- 
diction. In my view, the right to information should be based upon the existing 
language of the Atomic Energy Act, Section 202(d), which has served Congress 
so well for more than a quarter century. In addition, consistent with the intent 
of Section 202(d) of the Atomic Energy Act, the Committee should also have 
the power to require information concerning activities of the intelligence com- 
munity that the Committee believes it should be informed of prior to the initia- 
tion of any such activity. ; ; 

The effect of such a provision would be to require prior legislative authoriza- 
tion of intelligence activities in the normal way. This authority lies at the heart 
of vigilant legislative oversight. It is the power of the purse operating in full 
conformity with the Constitution. ; 

Without full knowledge obtained in sufficient time, meaningful oversight can- 
not be exercised. It is clear from present concerns and recent history that the 
country would have been well-served had a Committee of the Congress known in 
advance of certain actions, so that the advice of the Congress might have been 
given, and foolish, costly and harmful courses of action might have been averted. 
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Another important provision that should be part of any oversight bill is the 
procedure which should be followed in the event that the Committee wishes to 
disclose information obtained from the executive branch which the Dresident 
wishes to keep concealed. The Select Committee has been involved in a number 
of instances over the past year in which there has been a dispute between the 
Committee and the executive branch. Almost all of these points of disagree- 
ments were resolved in a manner agreeable to both sides. However, there were 
a few instances in which agreement could not be reached. One such example 
was the question of the release of the Assassination Report. But in working 
towards the creation’ of a constitutional procedure for dealing with issues of a 
secret character, the larger question of the proper role secrecy should play in our 
democratic society must be carefully addressed. The constitutional system of the 
United States is best suited to make national decisions through open discussion, 
debate and the airing of different points of view. Those who advocate that a 
particular secret must be kept should have the burden of proof placed upon 
them, They must show why a secret should be withheld from public scrutiny. 
Inevitably, there will be differences between the Executive and the Legislature 
as to whether the national interest is served by maintaining secrecy in a par- 
ticular case or whether the usual constitutional processes of open debate and 
public scrutiny should prevail, It is my view that important questions of this 
kind should be brought to the full Senate for decision. 

I suggest the following as one possible procedure: If the oversight committee 
decided that it would be in the national interest to disclose some information 
received by the executive branch, it would be required to inform the executive 
branch of its intention. It would then be required to enter into a full and con- 
sidered consultation concerning the problems raised by disclosure. If, after such 
full and considered consultation, the oversight committce decided to disclose any 
information requested to be kept confidential by the President, the committee 
would be required to notify the President of that decision, The committee could 
then, after a reasonable length of time, say ten days, disclose the information 
unless the President, in writing, informed the Senate through the Committee 
that he opposed such disclosure and gave his views why he opposed the disclosure 
of such information. The oversight committee, after receiving the President’s 
objections, and if it decided that the President's reasons did not outweigh the 
reasons for disclosure, would refer the question to the full Senate in closed 
session for a vote. The Senate could, of course, refer the matter back to the 
committee for reconsideration, but if the committee sent it back again to the 
Senate, the issue should be decided by an up or down vote. 

There are some who say that once a matter is brought before the full Senate, 
it will no longer be secret, even though it is discussed in closed session. In my 
view, once the Senate accepts as a valid pattern of action the kind of process I 
have just outlined, it would respect the injunction of secrecy. We must recognize 
that at this time there is no agreement as to what a valid national security 
secret is, and that the Senate does not now have the procedural means to make 
decisions concerning secret matters of national importance following the full 
processes laid out by the Constitution. One further step is required: Should the 
Senate accept a process such as I have just discussed, it should also accept the 
requirement of a penalty for improper disclosure. ; ct 

In my view, if any member of the Senate or staff disclosed sensitive informa- 
tion of the Committee outside of the Committee, except in closed session of the 
Senate, such disclosure should be referred to the Committee on Standards and 
‘Conduct who would then investigate the improper disclosure and recommended 
appropriate action including, but not limited to, censure or removal from office. 

The Senate has never addressed this issue squarely. It is my firm belief that 
it should do so now. Once the Senate comes to agreement as to how secret ma- 
terial should be handled, and receives the secret or sensitive information its 
responsibilities require, then it should also take on the responsibility of imposing 
upon itself rules to assure that improper disclosure as defined by the Senate will 
be punished accordingly. 

If the premise is accepted that it is necessary for the U.S. Government to un- - 
dertake some of its activities in secret, then it is incumbent on the Congress to 
develop a means to permit the constitutional processes to go on even though the 
matters under consideration are of a secret character. We are now in a position 
to take significant steps toward a solution of this vital national problem. To 
fail to act now, is to permit the continued crosion of constitutional government 
caused by secrecy unchecked, 
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UnitTeD STaTEsS SENATE, 
Sretect COMMITTEE To STUDY GOVERNMENTAL OPERATIONS 
Wit REsPEcT To INTELLIGENCE ACTIVITIES, 
Washington, D.C., January 30, 1976. 


Tion, JOHN GLENN, 
United States Senate, 
Washington, D.C. 

Dear Sewator Guenn: I have reflected on the question you asked me during 
the hearing held by the Government Operations Committee on January 21, con- 
cerning the desirability of establishing a Senate Committee to oversee the in- 
telligence functions of the Government. I think it would he helpful if I put down 
my thoughts in this letter. 

You asked what the ideal situation would be. Upon considered reflection, I 
am of the view that an oversight committee for each Jlouse would serve best 
to address the serious problems that have been raised over the last 30 years con- 
cerning secret intelligence activities of the U.S, Government. I am in agreement 
with those that maintain thut the present situation whereby six committees of 
the Congress exercise some degree of oversight over covert operations is not a 
workable arrangement. It is a situation that verges upon the chaotic. Clearly, 
one committee for each House would be a far better solution than the three in 
each House that presently are involved in monitoring the covert action programs 
of the United States. 

I support the proposal for an oversight committee for each House, because it 
is clear that the two Houses function in very different ways. The differences are 
inany—some are a result of traditions of long duration. Other differences are 
accounted for in part by the size and character of electoral districts, length of 
service between elections, and, of course, the respective members of the two 
bodies. 

One of the important aspects of the oversight proposal (S. 2893) now before 
your Committee that I have introduced with seven other cvlleagueg on the Senate 
Select Committee, is a reporting requirement contained in Section VI. The over- 
sight committee would have the obligation to alert committees of the Senate of 
information concerning intelligence activities in areas that might be of relevance 
to those committees. If this duty was carried out well, some of the main causes 
that have contributed to the proliferation of committees involved in monitoring 
intelligence activities would disappear. 

In my view, the issues that have generated so much emotion over the last 
year or so will gradually lessen. In a time of consensus, oversight committees 
would function effectively without much fanfare or controversy. It is in a time 
of consensus, when oversight tends to become lax, that checks and balances are 
particularly desirable. The advantages of checks and halances built inte the 
bicameral structure of our Legislature by the Constitution, of course, have 
merit in time of controversy, as the history of the last ten years so well shows. 

If the responsibility for monitoring of highly sensitive operations is reduced 
to one committee in either House, it seems to me that it would be not only de- 
sirable, but necessary to assure that the perspectives of the two chambers are 
strongly represented by separate committees. In the past thirty years, secret 
wars have been waged, vast sums transferred to other governments without 
Congressional awareness and a host of illegal acts committed. In view of this 
past history of the lack of adequate Congressional oyersight, it seems to me 
unwise to concentrate oversight in only one committee for the Congress as a 
whole. Further, it is my view that it is not only constitutionally appropriate, 
and in the best interest of the nation’s security to have a committee for each 
body given the full powers required for effective oversight. A necessary require- 
ment whether for two separate committees or a joint committee is that they must 
function under agreed upon procedures which would assure that valid national 
secrets are protected. There might be occasions when, for security reasons, or 
some other important purpose, the committees of both Houses might choose to 
meet together in order to reduce risk or to facilitate action. Such joint meetings 
between separate committees could easily be provided for. 

In sum, it igs my view that the advantages of separate committees for the 
Senate and House to oversee intelligence activities outweigh the possible ad- 
vantages in limiting the chances for disclosure that might be derived by a single 
joint committee. I would welcome discussing this with you at your convenience, 

With kind regards, 

Sincerely, 
FraANK CHURCH. 
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Chairman Risicorr. Senator Tower, again my thanks to you_for 
your consistent courtesy and consideration for other members. You 
have been very patient. 


TESTIMONY OF HON. JOHN G. TOWER, A U.S. SENATOR FROM THE 
STATE OF TEXAS 


Senator Tower. Thank you, Mr, Chairman. 

Mr. Chairman, during the holiday recess, I had an opportunity to 
talk to a great number of people who were concerned about the matter 
of congressional oversight of the intelligence community, and their 
concern was very clear to me: That is, do not weaken or destroy the 
linchpin for the protection of this country, which is its intelligence 
arm. 

I share this concern, and it was the overriding factor in my decision 
to select a leadership role in the Sclect Committee on Intelligence. 

The sclect committee has pursued the inquiry mandated by Senate 
Resolution 21 in a manner befitting its critical importance to the Na- 
tion. I might say at this point that this committee has been more free 
of partisanship and ideological bickering than any one I have served 
on in my public life, and I commend the chairman for his talent in 
maintaining that climate in the committec. 

It was perhaps inevitable that the surrounding events would gain 
sufficient momentum to pose the danger of a profound adverse impact 
upon the Nation’s intelligence capability. 

Public release of secrets by past and present government officials— 

former employees of the CIA who served as agents abroad, the se- 
lect committce’s own report on attempted assassination of foreign 
leaders and “leaks” from the Congress itself—I might say largely from 
the House—has given.the American people a sensationalized view of 
the intelligence activities of the Government. 
It has sadly become fashionable to play politics with secrets. To 
disagree with a secret operation of the CIA, anymore, does not mean 
to consider quietly the courses of action, but, rather, to hint darkly 
of it, or to disclose it to the media. 

Against this backdrop of spreading concern for our continuing intel- 
ligence effectiveness and the clearly mandated will of the Senate 
that problems and abuses be identified and corrective action recom- 
mended, where warranted, the temptation to invoke expeditious reso- 
lution is justifiably present. ; 

Tt has been argued that establishment of a single intelligence over- 
sight committee in each house would limit the opportunity for dis- 
closure while maximizing the chances for close monitoring and over- 
sight of intelligence activities. 

This approach is the cornerstone of the position advocated by the 
chairman. I am not prepared to accept the legislation as drafted by 
the select committee because I believe that serious analysis will reveal 
it to be both a premature and simplistic solution to an extremely com- 
plicated set of problems. 

It is premature because many of the problems identified by our 
inquiry raise questions of the correctness of current intelligence com- 
munity organization, problems which the President has indicated he 
will address in an upcoming reorganization proposal. 
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It is simplistic because jt assumes that intelligence activities can 
be neatly divorced from other activities of the affected agencies and 
departments and that an attempt to vest intelligence jurisdiction in a 
single committee is workable under the existing jurisdictional scope 
of Senate committees. 

Neither assumption is correct. 

Every member of this panel ean readily envision the problems which 
will ensue when we attempt to examine in the Judiciary Committee 
that part of the Justice Department which relates to the FBI’s law 
enforcement mission while at the same time dealing with the Bu- 
reaw’s intelligence activities in the proposed Intelligence Oversight 
Committee. 

For months we have been unable to draw a clear line between law 
enforcement and some intelligence activities. A label adopted for the 
purpose of complying with the authorization process mandated by 
the bill proposed by the select committee would do little to improve 
the situation. Analogous problems emerge when the programs of other 
agencies and departments are considered. 

To say that the comprehensive proposal considered by the select 
committee does too much is not to condemn every aspect of it and 
other purposals under consideration by this commiitee, 

For example, we must take clear steps to insure that no individual, 
including Members of Congress, may unilaterally resort to public 
disclosure as a vehicle for exercising a one-person veto over any 
secret operation which he opposes or finds objectionable. 

That one individual in this society could so frustrate the pursuit 
of foreign policy is unthinkable. 

Jn attempting to correct abuses and examine ihe propriety of in- 
telligence programs and achieve consensus regarding the proper role 
of the legislative branch, we must not through the proliferation of 
bodies having access to sensitive information become the unwitting 
partners of those who would compromise either the safety of dedi- 
cated intelligence personnel or the overall capability and credibility 
of organizations charged with maintaining our security. 

Recently, the chairman of the select. committee spoke to another 
aspect of this problem. 

He proposed criminal sanctions against former agents of the CIA 
who disclose names of fellow CTA agents. 

I endorse the chairman’s approach and would join him in seeking 
early enactment. of legislation closing the great gaps in current nen- 
disclosure sanctions. 

Going bhoyond the question of such sanctions, we must also provide 
to the citizens of this country the assurance that the Government’s 
intelligence agencies will not be turned upon them. ; 

But just as surely must we provide an effective means for the 
preservation of intelligence activities in pursuit of American foreign 
policy. 

This we can and must do. 

While I too initially leaned toward the creation of a separate over- 
sight, committee, Tam now of the view, based upon the experience 
of the select committee’s inquiry, that haste and simplicity may be 
the enemy of solution. 
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_ The select committee’s final report, which under Senate Resolu- 
tion 21 must be made available to the Senate at the end of next month 
will be tho culmination of a very extensive investigation into the mis- 
deeds of our intelligence agencies, both domestic and foreign. 

As envisioned from the outset the committce’s report should be of 
assistance to the Senate committees having oversight over the various 
agencies conducting intelligence operations. 

From this final report it is hoped that the consideration of remedies 
and necessary reform can proceed in a spirit of positive cooperation 
with the executive branch. 

This consideration and cooperation should be the province of the 
present standing committees, where the report on intelligence opera- 
tions can be viewed from the perspective of the role intelligence plays 
In supporting governmental objectives in the area of national defense, 
foreign relations, and internal security. 

At the very least we should not begin, as the proposed select. com- 
mittee draft bill does, with the assumption that these bodies are in- 
competent to pursue implementation of the findings and recommenda- 
tions of the Senate select committee. 

Senator Mansfield has said all Senators are equal. I would assume 
that that means that members of the Armed Services Committee are 
also equal. ; 

Currently it is the Armed Services Committce that has the over- 
sight responsibility of the CIA. 

To disagree with this proposal for another committce is not to dis- 
agree with the principle of oversight. Existing committees can and 
should perform required oversight. 

Further, to treat intelligence activities of our Government as some- 
thing that can be separated from these primary governmental pur- 
poses may weaken the ability of these committees to obtain the valu- 
able information they necd to make the critical decisions in their 
respective areas. 

This same issue of the extensive support that our intelligence agen- 
cies provide to other branches and departments also has a practical 
effect. 

It is unclear in the select committec’s bill which committee of the 
Senate would have jurisdiction over programs that have a primary 
mission of national defense as well as an incidental but highly im- 
portant, intelligence mission. 

Because of the sensitive nature of these matters, I cannot elaborate 
‘on this question in this open session but suggest to you that the three 
committees presently sharing intelligence oversight be consulted pri- 
vately and in closed session. 

Another arca for concern is the principle advanced in the current 
draft of the proposed bill which allows public disclosure of top seerct 
information if the committee deems it in the national interest and the 
Senate by a simple majority agrees. 

I would oppose any effort on the part of the legislative branch 
to require prior notice, consultation or approval of planned executive 
action before the initiation of secret operations in a foreign country 
in support of foreign policy. 
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Such a grant of authority to any committee would clearly impair 
the President’s constitutional prerogatives in the area of foreign 
policy implementation. 

Tn his recent state of the Union address, President Ford rejected 
such intrusions into the Executive's traditional role citing the intent 
of the framers of the Constitution. He stated: 

The foreign relations of the United States can be conducted effectively only 
if there is strong central direction that allows flexibility of action. That re- 
sponsibility clearly rests with the President. 

Tn conclusion, Mr. Chairman, I commend to you the functioning 
of the U.S. intelligence community. The select committee has found 
the CIA, the Defense Intelligence Agency, the N ational Security 
Agency, and others to have people who serve in 2 highly professional 
and disciplined manner who are concerned about the protection of 
this country’s secrets, and an effective and responsible intelligence 
eapability. : 

The select committee and the public have been told that in spite of 
their discipline the morale of the staff's of these agencies is at an all- 
time low, and their effectiveness both here and abroad, hampered. 

All that I suggest is that the Senate deliberations that effect. the 
community not in any way contribute to this present, and I hope, 
transitory problem. 

The questionable practices that came to the attention of the select: 
committee after the most extensive investigation ever of a government 
organization, have been the rare exception, rather than the rule. 

We cannot sacrifice the defense of our Nation for years to come 
based upon momentary concern over what appexr to be aberrations in 
our experience with our intelligence structure. 

Mr. Chairman, Senator Allen stated in his opening remarks that 
we have the finest intelligence gathering agency in the world in the 
CIA. I concur that it is the finest, but in no respect—or I should say, 
in some respects—it is not the most effective. It is not the most effective 
because it operates in an open society, and much is known of what. 
it does. 

That places it at_a distinct disadvantage with the highly effective 
KGB-—which, by the way, maintains clandestine infrastructures in 
virtually every country in the world. 

Therefore, I do not think we should place our intelligence-gathering 
capabilities at an even greater disadvantage by hearing too much on 
what it does because of security. 

Chairman Risrcorr, Senator Baker ? 

Senator Baker. Mr. Chairman, thank you very much. Tt is 12:25 
p.m. I am sure the committee wants to recess as soon as it can. 

T have a 12-page statement. If the committee would permit me, I 
would place it in the record. It deals generally with the subject matter 
at hand. 

Chairman Rretcorr. Without objection, it will follow your 
testimony. 


TESTIMONY OF HON. HOWARD H. BAKER, JR., A U.S. SENATOR 
FROM THE STATE OF TENNESSEE 


Senator Baker, I would like to turn my attention in the remaining 
time to a few items that have been of interest to the committee, and 
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a few items that were touched on by the chairman and by my good 
friend and colleague, Senator ‘Tower. 

I am in the unhappy and unusual position of being in disagreement 
with both Senator Tower and Senator Church on some major issues 
related to this question. 

I find it absolutely essential to the welfare of the United States 
that we continue to have a strong, viable, effective intelligence-gather- 
ing apparatus for the United States of America. 

In the course of the nature of things, it is absolutely essential that 
it be an executive department function, and that it be the prime re- 
sponsibility, in fact, the exclusive responsibility, of the President and 
the executive department to implement the intelligence requirement, 
the intelligence gathering and processing responsibility. 

‘At the same time, I find it totally unacceptable to me that we would 
not take heed from the lessons we have learned in this investigation, 
and put in place a congressional structure that. would see to it that 

_ Congress is aware of the activities of that intelligence apparatus and 
that we have effective oversight. 

I do not serve on the Armed Services Committee or the Appropria- 
tions Committee; and I never have, so I have not been privy to any 
of the briefings that the CIA or the other intelligence-gathering agen- 
cies have given the oversight subcommittees of armed services and 
appropriations. 

do not know about those briefings, so I cannot speak firsthand. 

I have to confess that it is my general impression that the bricfings 
and oversight have been minimal at best. This statement has not been 
meant to be a disparagement of either of those committees, or cer- 
tainly of the members of those committees, but rather to underscore 
my belief that intelligence is too important to be an ancillary or a 
collateral function of a committee that has other primary jurisdic- 
tions, such as either armed services or appropriations. 

As a matter of fact, I do not think there is anything basically wrong 
with the CIA or the FBI, except that nobody was minding the store, 
and nobody was conducting effective oversight. 

I strongly suspect that we were not conducting effective oversight 
in the Congress, and even, on occasion, I wonder if there was much 
effective oversight from the executive department. 

When. you think about this business of oversight and of secret 
operations and autonomy, my mind goes back to another period in my 
life—that was when we were engaged in the investigation of the 
Watergate affair. 

Senator Weicker and I invested a lot of our life, our professional 
life certainly, in that unhappy experience. I remember then. as we 
tried to obtain information about the activities of the intelligence 
apparatus for no other reason than to find out whether or not it was 
entirely coincidental, that of the five Watergate burglars, all five of 
them had been, and ono still was, on the payroll of the CIA. 

We had a heck of a time trying to decide, because you simply could 
not get information from the CIA. 

Gradually, over a period of time, wo did get some material. Then 
I began to wonder whether the CIA. itself knew the extent of its 
operations ? 
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I am not a devotee of the rogue-elephant theory. I think by and 
large most of the major activities and most of the minor activities of 
the CLA were conducted on authority and full responsibility. I was 
struck, for instance by the testimony by John McCone, a distinguished 
American, former Director of the CIA, who indicated that he had 
absolutely no knowledge, absolutely no information about this ex- 
tensive plan for the assassination of Fidel Castro. 

If the Director of Central Intelligence did not know, who was 
running the shop ? 

Regarding the assassination question, there were 26, I believe, docu- 
mented efforts by the CIA to participate in, or to provide for, the 
assassination of Fidel Castro. 

I really am concerned, sometimes, about the number, both in terms 
of the enormity of the event and in terms of the absolute lack of 
success. We should not have been doing it, but 26 times without a 
result? 

But the final conclusion of the interim report of the Intelligence 
Activities Committee was that no President knew about the assassina- 
tion attempts. If the President did not know about them, and the 
Director of Central Intelligence did not know about them, and the 
Congress did not know about them, who else did know about these 
attempts. 

I rather suspect that the problem with the CTA. did not occur because 
it was essentially bad. I do not think it is essentially bad. 

Rather, these problems occurred because nobody was running the 
store. 

Mr. Chairman and members of the committee, it is my view that you 
have to place an oversight apparatus in the Congress to do our share. 
We probably already have done our job with respect to oversight in 
the executive department. I have a hunch that it is going to be a long, 
long time before any President of the United States ever lets the CIA 
or the other intelligence functions of Government go their own way 
without somebody closely scrutinizing them. 

I think that the deterrent effect already has occurred as far as the 
executive department is concerned. I think that we have to go that last: 
bit, and that we have to formalize and put in place an effective single- 
purpose apparatus for congressional oversight. 

As to the question of whether you are going to have a joint commit- 
tec or a Senate committee, I personally prefer the separate committee 
arrangement because I happen to think that it. works pretty well. I 
think that almost inevitably disagreements between the House and the 
Senate committees probably will lead us to useful and profitable con- 
ferences between the two Houses, a phenomenon that has served the 
Congress well. 

Separate committees have the additional advantage of being the 
regular and ordinary course of events. I am not overly concerned 
with the question of whether you have two committees for authoriza- 
tion and two for appropriation, or two just for authorization and 
appropriation. I think that we can handle that without a lot of 
problems. 

T prefer that. T certainly would not balk at the joint committee con- 
cept. I am the senior minority member on the Senate side of the Joint 
Committee on Atomic Energy. It works well. 
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Tt was set up at a time when we thought that the legislative history 
would show that our nuclear secrets were so grave and so closely held 
that you needed a joint committee in order to minimize the chance of 
leaks, to act effectively, quickly and promptly and to operate in close 
coordination with the executive department. Maybe the analogy still 
holds. Maybe that is a good argument for a joint committee in this 
case. 

I rather suspect that, in the long term, the Congress would be hap- 
pier with and would have a better experience with the traditional sys- 
tem of separate House and Senate committees. . 

On the question of prior notice to the committee of an important 
intelligence activity, I, of course, do not think we should so provide. 
Otherwise, intelligence gathering and processing is not an exccutive 
function. 

I do not think the committee should have a veto power, and cer- 
tainly not any committee member. Congress itself docs have veto power. 
The constitutional authority of the power of the purse is a different 
and collateral question. 

I do not think that there should be a condition precedent that you 
have to notify this new committee, or these two commitces, before you 
can undertake some intelligence operation. 

I do think we could borrow from the language of the Atomic Energy 
Act. Section 202 of that act, which simply says that the Joint Com- 
mittee on Atomic Energy shall be kept fully and currently informed 
of the activities of the Atomic Energy Commission, at that time, and 
now ERDA and NRC under the recent reorganization. 

“Fully and currently informed” has worked well. It has not been 
interpreted that you have to receive the advice of Congress before 
certain experiments can be taken or before certain deployments can be 
made. It has meant just what it says. Use your good commonsense, and 
keep us fully informed and keep us currently informed. Do not tell us 
after the event. Tell us currently. 

Now, there is a 30-year body of precedent for what “fully and cur- 
rently” means. I think we can draw on that to help solve the problem 
of when we should be notified, if, in fact, there is an intelligence 
committee. 

I have strong views on the release of secrets and the disclosure of 
secrets, Mr. Chairman. I do not think an individual committee has any 
right to release a classified document. That is at variance with what I 
understand to be the ruling of the Parliamentarian of the Senate. I 
think he is wrong, he thinks I am wrong, and he is the Parliamentarian, 
so he wins. 

I think that only the Congress of the United States can declassify a 
document that was properly and lawfully classified by the exccutive 
department. I have doubts that the full Senate can do it, but the Con- 
gress itself and not a committce, not the House, not the Senate, but the 
aggregation of the Congress itself is the coordinate branch of govern- 
ment, and there is no way that the President can direct that the-Con- 
gress might not do this. 

But it seems to me, Mr. Chairman, that the very least we could do 
is pay careful attention to rule 36 of the Standing Rules of the Senate, 
and interpret those rules to mean that only the Senate can declassify 
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documents. It would be my personal preference that declassification 
over the objection of the President could occur only with a joint and 
concurrent resolution of the two bodies of the Congress. 

There are many other items I could cover, but this is a sample, Mr. 
Chairman, of things that were discussed while I was sitting here, and I 
thought the committee might like to have my views on them. 

[The prepared statement of Senator Baker follows: | 


PREPARED STATEMENT or Hon. Howard H. Baker, JR., A U.S. SENATOR FROM THE 
STATE OF TENNESSE 


Mr. Chairman, I hope that the Eugene O’Neill would. have forgiven me for de- 
scribing the history of Congressional intelligence oversizht as a “Long Night’s 
Journey into Day.” Beginning, I believe, with the introduction over twenty years 
ago, by Senator Mansfield of legislation to establixh a Joint Committee on Central 
Intelligence, it has been a history of Congress periodically fortifying its courage 
to confront the issue of intelligence oversight—and then receding. I do not be- 
lieve that this will continue to be the case. 

I believe that the Congress, the Executive, and the intelligence community all 
are cognizant of the overwhelming and virtually incontrovertible fact that a 
new Congressional oversight capability is required; and I commend and thank 
this Committee for its initiative and judgment in conducting these hearings. 

My personal concern with the issue of Congressional oversight found its 
genesis in the investigation of CIA activities conducted by the Minority staff of 
the Select Committee on Presidential Campaign Activities, and resulted in my 
recommending in my Individual Views in the Watergate Committee Report for 
the creation of a Joint Committee on Intelligence Oversight. Since that time, I 
have been privileged to twice join with Senator Jowell Weicker in introducing 
legislation to create such a joint committee; I testified in 1974 before the Inter- 
governmental Relations Subcommittee in favor of intelligence oversight legisla- 
tion; and I have participated in the recent oversight deliberations of the Senate 
Select Committee on Intelligence Activities. Obviously, the breadth and scope of 
Congressional knowledge of intelligence activities has been elaborated and ex- 
tended greatly since the Watergate Committee’s CIA inquiry concluded in 1974, 
with the submission of the so-called Baker CIA Report; und my thoughts on the 
specifies of Congressional oversight of the intelligence «ommunity have under- 
gone refinement and revision with the passage of time and my membership on the 
Select Committee on Intelligence Activities. But, one major aspect of my thinking 
has remained unaltered during the past three years—that is, Congress must 
create a single-purpose committee solely charged with the duty and responsibility 
to monitor intelligence activities. 

There exists an almost antithetical relationship between the requirements of 
representative democracy on one hand, and an intelligence capability on the other. 
One requires secrecy and the other requires openness, and it is extraordinarily 
difficult to balance those two requirements in a free society. Yet, notwithstand- 
ing the logical and philosophical inconsistency presente! by the existence of a 
highly-secretive intelligence apparatus in our American democracy, the global 
realities of this era are such that the maintenance of an effective intelligence is 
a fundamental requirement of our national security; and, in view of the current 
efforts to relax the tensions between the world’s great powers, I believe that the 
intelligence function is of even more importance now than in the recent past. 

Thus, while it is clear to me that Congress must strenythen and regularize its 
intelligence oversight responsibility, I think that we sheuld scrupulously avoid 
legislation or policies that substantially impair the capa«ity of the President to 
fulfill his constitutional responsibilities in the areas of foreign policy and de- 
fense. Nevertheless, we must bring the fulfillment of the intelligence require- 
ment more nearly into a cooperative undertaking by coordinate Branches of 
Government. There must also be a balance between the requirements of open 
government and the requirements of national security. When there is a doubt, 
the People’s Branch, the Congréss, must be privy to the information that is 
necessary to make its balancing judgment. 

To those who argue that Congress cannot be trusted to participate in the 
gravely critical and sensitive operations of the intelligence community, I re- 


Approved For Release 2001/09/10 : CIA-RDP90-00735R000200130001-0 


Approved For Release ecoMpene : CIA-RDP90-00735R000200130001-0 


spectfully suggest that they are losing sight of ‘the explicit confidence in which 
Congress previously has dealt with national security issues of the highest 
order. Even though Washington is known as the City of Leaks, there are many 
instances where Congress has maintained and defended confidentiality with 
great dignity and effectiveness. As I have stated many times previously, the 
Joint Committee on Atomic Energy, on which I am privileged to serve, has 
never suffered a security leak; and that Committee is privy to some of the 
most sensitive material in the annals of the U.S. defense establishment. 

Patriotism and responsibility are not the monopoly of the Executive Branch ; 
and I am not impressed by those who contend that Congress is not to be trusted 
with the truth. 

So, the question becomes one of not whether a new oversight committee should 
-be ereated, but, rather, what form should the new committee assume. This 
Committee has before it for consideration 8, 317, the Joint Committee on Intelli- 
gence Oversight Act, which was introduced one year ago by Senator Weicker, 
myself, and 28 of our colleagues, Since the House and Senate went their sep- 
arate ways initially, however, in establishing separate committees to conduct 
the current and ongoing inquiries into intelligence activities, I have come to 
believe that the immediate creation of a permanent standing Senate Committee 
on Intelligence Oversight is desirable and necessary both for the fulfillment of 
our national intelligence requirement and for an orderly transfer of documenta- 
tion and information between the new oversight committee and the Select 
‘Committee on Intelligence Activities, which is slated to expire next month. I, 
thus, urge the Government Operations Committee to take early and prompt 
action in creating a new Senate oversight committee to serve as a successor 

_ to the Church Committee and thereby pursue any remaining areas of inquiry. 
It is time, I believe, for the Select Committee on Intelligence Activities to con- 
elude its deliberations; but I do not believe that the inquiry being conducted 
by the Committee should be left incomplete or undergo interruption. 

With respect to the composition of the new committee, I believe that its 
membership should be limited; and I believe ‘that nine members would be 
sufficient. I do not agree with those who advocate that membership on the new 
‘committee be based upon membership on existing oversight committees, but I 
think there is merit in having the committee members appointed by the leader- 
ship, rather than by the respective Party caucuses. Furthermore, my experience 
‘as a member of the Watergate Committee, the Church Committee, and the Joint 
Committee on Atomic Energy prompts me to strongly recommend that there be 
a vice chairman, rather than a ranking member, and that the ratio of minority 
to majority members be established by statute, rather than by the vagaries of 
the Senate ratio as a whole. 

I also strongly endorse the proposal that membership on the new committee 
‘be limited to six years, a proposal which, I believe, was first advocated by 
Senator Weicker, I would also apply a limitation on the tenure of the principal 
committee staff, as committee employees are perhaps even more susceptible 
than Members to the development of client relationships. 

By way of jurisdiction and authority, I strongly urge that any new intelligence 
oversight committee be vested with authority similar to that vested in the Joint 
Committee on Atomic Energy by Section 202 of the Aitomic Energy Act requiring 
that the heads of agencies keep the committee “fully and currently informed.” 
This Section, coupled with the authority to require the Executive Departments 
to “furnish any information requested” with respect to matters within the com- 
‘mittee’s jurisdiction, has provided the JCAE with unprecedented access to and 
consultation regarding the most sensitive of atomic energy undcrtakings. 

While I generally agree that Congress needs more previews and less post- 
mortems, I am troubled by the proposal that the committee be empowered 
ito require prior notification of especially sensitive intelligence activities as a 
condition precedent to Executive action. As I indicated to my colleagues on 
the Committee on Intelligence Activities, I believe that the Senate would be 
heading for at least conflict, if not insurmountable difficulty if it adopted such 
a proposal with respect to covert activities; and I respectfully suggest that our 
interests might be better served by defining the time frame contemplated by 
“fully and currently informed,” so that the new oversight committee is notified 
within 24 hours, rather than a year later. I further think that “fully and 
currently informed” can and has been construed as empowering a Congressional 
committee to receive advance notice of the implementation of broad categories 
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‘of activities or operations, as opposed to specific undertakings. But, I do fear 
that the President will view mandatory advance knowledge of covert intelligence 
‘operations, coupled with the threat that this information might either officially 
or unofficially be disclosed by the Senate, as constituting a practical veto power 
exercisable by the Senate with respect to covert operations of which it dis- 
approves. 

I think that if we are not careful along these lines. there will occur a dis- 
incentive for Presidents to provide the oversight committee with information, 
notwithstanding the mandatory language of an act creating the new committee. 
As I remarked earlier, we should remain cognizant of the President’s constitu- 
tional powers and responsibilities for the conduct of foreign policy; and I would 
hope that we could create a partnership, rather than an «adversarial relationship, 
between the intelligence community and an oversight committee. 

I also commend to this Committee’s attention the jurisdictional approach 
taken in both S. 317 and by the Church Committee proposal. This approach is 
essentially dual in nature, and provides the new oversight committee with a 
general and unrestricted oversight jurisdiction over all foreign and domestic 
intelligence activities and operations on the one hand, and a more specific 
funding authorization authority over specified agencies on the other. Not only 
should a single-purpose oversight committee possess legislative and authori- 
zation authority for those agencies with major national intelligence responsibil- 
ities such as the CIA, DIA, NSA, FBI, and military intelligence, but it also 
should be made clear that there exists a general, all-inclusive oversight juris- 
diction for all intelligence activities and internal security surveillance conducted 
by the Federal Government, so as to make sure that in some future years, 
meaningful intelligence functions are not surreptitiously transferred to some 
agency not within the oversight committee’s primary jurisdiction. I am thinking 
in this instance, of the National Security Agency, which was created in 1952, 
by an Executive Order, and grew to a budget in excess of $1 billion with 
literally thousands of employees, all beyond the view and knowledge of Congress. 

Similarly, I would urge that the charter of a new oversight committee make 
elear that the Committee is to receive current and full information on the 
development of science and technology which would have a substantial effect 
on intelligence gathering and national security. This would avoid the develop- 
ment and implementation of an expensive, new intelligence gathering program, 
without the intelligent participation of Congress, such as occurred with respect 
to our satellite intelligence network. 

Finally, Mr. Chairman, I would urge that provision be made for a representa- 
tive of the President to sit in on the deliberations of the oversight committee, ex- 
cept in those cases where the committee elected to go into Executive Session, 
or consider purely committee business. This suggestiou is premised upon the 
theory that a President ought to be more forthcoming und cooperative with an 
oversight committee if he had access on a current basis to the committee’s efforts 
and intentions. While such a representative could not prevent committee access 
to classified or sensitive information, he or she could certainly monitor the pro- 
ceedings of the committee, and, hopefully, be reassured as a consequence thereof. 

In closing, I would suggest that the greater good would be the prompt and 
expeditious creation of a new standing Senate Committee on Intelligence Over- 
sight, even if this leaves to another day resolving the questions of prior notifica- 
tion of sensitive operations and the authority of the Senate to disclose classified 
information. The question of the right of a Senate committee to disclose infor- 
mation which it has received from the Executive Branch certainly plagued the 
Watergate Committee’s CIA inquiry—as a matter of fact, the CIA still has not 
acted upon an official Watergate Committee request for declassification of docu- 
ments: and I believe that it is fair to say that the Committee on Intelligence 
Activities has been forced to spend an inordinate amount of time either discuss- 
ing or negotiating the authority to disclose classified information. This is an issue 
which I certainly would like to see resolved. and I am pleased that the Govern- 
ment Operations Committee has conducted hearings in the classification area. 

But, as much as I am desirous of resolving this issue, I even more would not 
want the creation of a new oversight committee to be jeopardized or delayed hy 
an inter-Branch dispute over cither declassification of information or prior notifi- 
eation of covert operations. 

It is in this vein, that I propose, then, the creation of a new Senate Committee 
on Intelligence Oversight. I have great faith in the wisdom of this Committee 
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and of the Congress to fully consider and elaborate any ideas and to supply this 
requirement, : 

Chairman Riercorr. Thank you, gentlemen. 

We will confine ourselves to 5 minutes to questions for both of you. 
You both may answer. 

If there is any time remaining and other Senators have additional 
questions, they may ask them. 

What bothers me, as I listen to Senator Church, Senator Tower, and 
you, Senator Baker, is whether or not you can produce a bill within 
a week? 

There seems to be such a difference of opinion among the three of 
you. 

Senator Baxer, I have the opinion that we will produce two or three 
bills, or at least two or three views. There will not be any shortage of 
opinion. 

Senator Tower. I think Senator Church was correct that a majority 
would recommend a specific bill. I think that is probable. I may not dis- 
agree with that. I may be joined by one or two others in recommending 
some alternative, or in recommending nothing, or in possibly recom- 
mending certain mandates by resolution to existing committees that do 
have some oversight responsibilities for the various intelligence col- 
lecting agencies. 

Chairman Ripicorr. The problem that we are going to be faced with, 
I believe, is that this committee will be under instructions from the 
Senate as to when we have to act, and it will help us if your commit- 
tee could act within a week. I personally think that the committee 
would like your views in a separate bill or in a separate memorandum 
commenting on the committee bill, because we respect your opinion. 

Senator Baker is apparently somewhere in between Senator Church 
and yourself. So that I would hope that within a week we could have 
cither the committee bill or both the committee bill and your separate 
bill, 1f possible. 

Senator Towrr. I think that is possible. Maybe a week is a little 
optimistic. I would say 10 days or so, and I think that, probably a ma- 
jority of the committee will agree with the recommendations made by 
Senator Church. 

Chairman Rretcorr. If that is not the case, I think we should request 
the leadership not to put a restriction on us or an order upon us to 
come up with a bill by March 1. 

Senator Baxer. I might say, Mr. Chairman, I, alone with Senator 
Weicker, have a bill before this committec. It has been here since 1974. 

We reintroduced it as S. 317 and have 28 cosponsors. 

Many of the provisions of that bill have been incorporated into the 
draft material that the Church committee is now dealing with. 

Chairman Ripicorr. I would assume that both of you would agree 
that we needed an intelligence agency in this country. 

Senator Towrr. Absolutely, I think that is inherent in what I have 
said. 

Senator Baxer. Absolutely. 

Chairman. Risrcorr, You both agree that the intelligence agency 
should be able to engage in covert activities. 

Senator Tower. Yes. 
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Senator Baxer. I do. 

I would like to modify that just a little, or explain my answer just 
briefly, Mr. Chairman. 

I do believe that there is a requirement for covert activity as dis- 
tinguished from covert collection. I think this is a highly sensitive 
matter and one that should be given careful attention by the President 
and on which especially the Intelligence Committee, if there is one. 
should be fully informed. 

Chairman Rinicorr. Tlow would you react to a suggestion that, in 
the absence of war, the intelligence agencies could not engage in any 
covert activities which would be illegal in the United States of 
America? 

Senator Towrnr. I would react adversely to that suggestion, Mr. 
Chairman, because out in the world we do not play by Marquis of 
Queensbury rules. The Soviets do not. There are those who hold we are 
demeaning ourselves and placing ourselves in an inferior moral posi- 
tion when we commit acts that would be illegal in this country, how- 
ever, that is another ball game out there. There are some that hold if 
we were to abandon any covert action of any kind or perhaps even the 
clandestine collection of intelligence, that the rest of the world wonlkd 
bring moral pressures to bear on the Soviet Union which would force 
them to do the same. 

Tn my experience, the Soviet Union has never responded to the moral 
pressures of the rest of the world. We already play the game far more 
fairly than they do. 

As I pointed out earlier, they do maintain clandestine infrastruc- 
tures around the world that are Soviet-sponsored, and Soviet-financed. 
By virtue of the superior organization and discipline, wielding in- 
fluence out of all proportion to their numbers in some countries, and 
out of all proportion to what the public sentiment may be in that 
country. 

Wo do not maintain such infrastructures. We do, and have, sup- 
ported pro-Western political elements in certain countries, and I think 
that we would have been remiss had we not done so. 

Our objective is to trv to create a climate in this world in which 
all people’s can aspire to self-determination and have some reasonable 
hope of realizing that aspiration. 

T think Portugal is a shining example of what can happen. Fortu- 
nately the moderates rallied and were able to take over, but it could 
have gone the other way. Of the people in that country, 12 percent 
voted Communist, yet the Communists effectively controlled the gov- 
ernment in opposition to what plainly was the will of the people in 
Portugal. 

T do not see why we should serve notice to the rest of the world that 
we will not in some way give some kind of support to prodemocratic 
elements in countries that are threatened by a takeover of a highly 
disciplined, well-organized, and dedicated Communist infrastructure. 

Senator Baxer. I have some difficulty with this area. 

One, if you are talking about activity in the United States or against 
American citizens. There is no legal or constitutional right to use 
extra-legal means. 

Senator Tower. Would you yield at that point? 
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Senator Baker. Yes. 

Senator Towrr. I want to make it clear that I do not advocate doing 
things in this country which are not lawful, and I do not want to 
convey that impression, 

Chairman Rinrcorr. To be specific, in the absence of war, an ac- 
tivity that would assassinate the leader of another country. 

Senator Barer. Let me continue for just a second. 

I was about to say, Mr, Chairman, that our intelligence activities: 
abroad are modified by constitutional provision; that is the war-mak- 
ing power. 

In a peaceful, tranquil time, an assassination effort—certainly aw 
assassination—would be an act of war. 

We do not hold much with acts of war since our engines of war have: 
gotten so big and unwieldy. 

But that would be an act of war, and only the Congress under our 
Federal charter should deal with that determination, if you are going 
to commit an act of war. 

On the broad question you put, and in response to the broad answer 
of my good friend, John Tower, do you want to limit the United 
States to play with the Marquis of Queensbury rules, of course not. 

By the same token, John and I are about the same size, and we see 
eye-to-eye, and by the same token we do not have to be the biggest,. 
meancst men in the valley. We have to use a little bit of judgment on 
how we are going to conduct intelligence activities. 

The United States has a moral position, and we should always be 
aware and conscious of that position. We should formulate our covert: 
operations to take account of American traditions. 

My answer is no, do not hobble the intelligence agencies. There may 
be times when yon have to play rough and tough, but do not play 
rough and tough just because you can. 

Chairman Ripicorr. My time is up. 

Senator Percy. 

Senator Prrcy. As one who sees eyeball to eyeball with both of you, 
maybe we can have a strong union. 

T was delighted to hear Senator Tower's rallying for moderation. 
T hope that will go for moderate Republicans too. 

I would like to characterize some of the testimony that I have heard 
this morning, and the attitude that has been taken toward the CIA 
as an attitude of benign neglect by the Congress and sometimes by 
the President, and sometimes by the Director of the Central Intelli- 
gence Agency. 

Senator Tower, is it your fecling that there has been as much of a 
lack of oversight as Senator Mansfield seems to imply, and as Senator 
Baker seems to imply ? 

Senator Tower. Yes, there has been, because Congress has insisted 
on it. 

As I said in my statement, I am not opposed to oversight. I am con- 
cerned about our rushing in with some kind of premature and simplis- 
eae of organization that might at the outset ignore certain facts 
of life. 

For example, I think that the best example falls in the realm of the- 
Judiciary Committee. How do we separate domestic intelligence gath- 
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ering efforts from law enforcement? We cannot always make the fine 
distinction. 

I predict that when we get to the Senate floor with a bill of this 
kind you are probably going to run into all sorts of jurisdictional 
jealousies. 

Senator Percy. Did you have a feeling as a result of your investiga- 
tion that Directors of the CIA were unaware of certain major acti- 
vities being carried on down below that in your judgment they should 
have been aware of ? 

Senator Tower. That is a judgment call. In some instances they 
were, and in others, I think, that they were not. 

I think that there might have been a little backchanneling going on 
sometimes from clements outside of the CIA to elements within the 
CIA. One highly placed person, for example, maintaining contacts 
with officers down below the deputy director level even, That kind 
of thing went on. 

Really, what our interim report on assassination did was probably 
raise as many questions as it answered. I think maybe Howard would 
concur with me on that. It certainly raised a lot of questions that we 
could not find answers to. The principals are dead, or there is not 
adequate documentation, or perhaps some of the witnesses who ap- 
peared before our committee lied. We do not know. 

Senator Baxrr. There are some questions that we can still get ans- 
wers to. 

Senator Towrr. That is true. 

Senator Baker. That is a point I would like to touch on just briefly. 

T do think that any new committee—I think Senator Allen asked 
this question—any new committee that is established for oversight 
ought to at least have the option of looking further into some of the 
allegations that are unresolved—not as a primary project, but do not 
preclude such an undertaking. 

As a matter of fact, I am going to propose that the Church commit- 
tee turn over its papers and documents to the new committee rather 
than tothe Archives, or the Library of Congress. 

To put it in Aesopian terms, there were a lot of animals crashing 
in the forest. Some of them have now run across the highway. There 
are still some in the trees. We need to continue to inquire. 

Senator Percy. In looking at our oversight responsibilities and the 
power to be vested in the new committee, certainly it, in Jooking at 
and understanding the activities of the intelligence community, would 
have to look at funds expended. As I understand it, huge amounts of 
cash are used in intelligence activity. 

Did you discover or find that there was any real oversight over how 
that cash is accounted for and whether there was adequate auditing as 
we have in every other agency or branch of Government? Or is that 
also a place we did not look and did want to see? 

ser Tower. We did not get into line item disbursements of 
cash. 

Senator Percy. We have a responsibility in this committee for the 
efficiency and economy of government. I think we should look at how 
the money is handled in this Agency. 

Senator Tower. It has to be very carefully done. 
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Thore is a very cogent argument against making public precise 
expenditures in certain areas of intelligence. 

Senator Percy. I am not talking about that. 

Senator Tower. That telegraphs to the enemy what you are doing. 

Senator Percy. In the expenditures of cash, we should make sure 
there is an oversight or auditing function. I do not know how much 
auditing is done of the intelligence community from a financial 
standpoint. 

I would like to ask you in the remaining moment or two I have, do 
you feel it is important that the new committee should be a major 
committee which prevents membership on another major committee, 
or should it be an add-on committee ? 

‘How do you feel about that ? 

Let us assume there would be a limitation of 4, 6, or 8 years. 

Senator Tower. I think it has to be made unique. If a man has to 
give up a position on one of the so-called exclusive committees to go on 
to this committee. He would rotate off of it, and when he rotated off 
he would have to.come back on his original or another committee in 
a junior capacity, I think that is unfair. I think you would have to 
make some adjustment in the normal rule. 

Senator Percy. If he came back on the old committee there could 
be a provision that he would be restored to his previous seniority. 

Of the two choices, do you prefer just having an additional commit- 
tee for that period ? 

Senator Tower. If you restore his previous seniority, you may dis- 
place a then chairman or ranking member of the committec. You have 
some problems even with that one. 

Senator Baker. I agree with Senator Tower. I think you have a 
serious problem if you do it other than as an add-on or an additional 
committee. I suppose you can do it the other way. I am afraid if you 
did it another way, if you made it a primary committee, you would 
deter some people, senior members of the Senate, from secking mem- 
bership on it. 

Senator Percy. I want to thank both of you very much indeed for 
very helpful testimony. 

Chairman Rinicorr. Senator Allen? 

Senator Aurmn. Thank you, Mr. Chairman. 

Do either of you see any potential for damage to the national in- 
terest through the enactment of the bill that Senator Church has 
outlined ? 

Senator Baxer. IT am not really happy with all of the provisions of 
the Chtirch bill, so that if some provisions or some of the versions I 
have scen so far were enacted, the answer to your question, in my view, 
would be yes. 

On the other hand, if we look to the bill Senator Weicker and I 
introduced, with certain amendments and modifications, or with cer- 
sain changes that have been suggested by staff to the draft bill, my 
answer would be no. 

I think the crucial features of the select committee bill are: (1) Is 
there any effective or equivalent veto power? I do not think there 
shenld be. (2) Whether there are adequate safeguards 

Senator Arren. You think that the veto power of the committec 
would invade the field of the executive ? 
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Senator Baxer. I do indeed. I think it would be unconstitutional, 
as well as undesirable. I also think that there should be careful scrutiny 
given to the methods and techniques that the Congress could use for 
declassifying material previously classified by the executive. 

No. 3, I think that the practical effect must not be to demoralize or 
to dismember the intelligence family. I think that we can avoid all 
those things and pass a bill that will not, jeopardize the national 
security or the effectiveness and efficiency of the intelligence apparatus, 
and this is what I would recommend to this committee for careful 
consideration. 

Senator Atten. The report of the Senate select committee has not 
yet been made public in full. 

Senator Towrr. No; as a matter of fact, we must distinguish be- 
tween the recommended legislation and the report. The report is cur- 
rently in preparation and will not be ready probably before March 1. 

Senator Atimn. Is it possible that the investigation committee did 
such a good job in pointing out the errors of omissions and the errors 
of commission, as full as possible. of the intelligence agencies that when 
this information is made available and has been studied that the exist- 
ing committees and there are at least. six in the two houses, having been 
alerted to their performance in the area of oversight, they possibly may 
turn over a new Jeaf and following the thought “expressed by Senator 
Tower that the members of these committees followi ing Senator Mans- 
field, that all of them are of equal importance and of equal ability, and 
equal in their observance of the law and the Constitution, that they 
misht be willing to carry on oversight properly. 

Senator Tower. To begin with. to address myself to the quality con- 
tention. Thomas Jefferson said a]] men are created equal; I discovered 
when I went out for the football team that some are more equal than 
others. 

T think, however, that we have to proceed on that assumption, and 
m my view. an alternative to the establishment of a committee for the 
purpose. of oversight could be a specific resolution. which mandates 
committees with specific jurisdictions and responsibilities, to do their 
job of oversight in a more effective way than has been done in the past. 

So T think that. this is an option that should be taken under 
consideration. 

May I say one more thing? The creation of this committee would 
not. stop proliferation. as Senator Church in his prepared remarks, 
that he submitted for the record. noted, this would not deny other 
committees that need access to the intelligence community to have 
access. so it would be an additional committee, and TI think that. anv 
committee of the Congress could get information from the CTA or the 
FBI. classified or not, on a need-to-know basis, So it does not stop 
proliferation. It would not stop Ms. Abzug. 

Senator Arren. I understand that Senator Church. I believe, would 
be satisfied if the intelligence agencies carried on no covert activities 
at all. Senator Mansfield thought. that. the committee ought to be in 
onthe origination of any covert activities. 

Would it not be possible that if the committee, with its tremendous 
staff which T wonld anticipate in view of the tremendous staff yon have 
already built up in the investigative body, would it not be possible that 
the intelligence agencies, after a covert operation has been cleared with 
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the committee, if they went overseas to perform the activity for the 
country, they might well be met at the plane by agents of the foreign 
country who would take them in tow. 

Would there not be a danger of that sort, the matter of the cover 
being blown in advance ? 

Senator Tower. I oppose prenotification and congressional veto of 
covert action. I think we should have covert action. 

The nature of the beast itself is that agents are normally recruited’ 
in the countries they operate in or in third countries. The officers of 
the CIA that are sent overseas go under fairly light cover. Generally, 
people know who they are anyway without publication of it. 

So I think you have to understand that that is the way it functions. 

Senator Atiten. Would you gentlemen agree that. an amendment to 
the bill providing that no member of the investigation committee 
could be a member of the select committee? Would you look with favor 
on that amendment? 

Senator Towrr. An amendment providing that members of the cur- 
rent select committee would be barred from membership from the 
legislative committee? I would sce no reason to adopt that course. 

Senator Arnen. Would you anticipate that you would be on the 
committee merely move these nine members 

Senator Towrr. No, sir, I have had a year of it. I have neglected my 
work and my constituents and everything else. 

Senator Anren. Is that what is going to happen ? 

Senator Towen. I do not know who will go on it. : 

Senator Baxrr. I do not know who would go on the committee either, 
As far as I am concerned, if it would take that to get something 
passed, I would forego the right to be a member. 

My preference is not to do that. I think you have good men on both 
sides of the aisle on our committee. Some of them should be on the 
new oversight committee. 

If it helps any for Tloward Baker to say he will renounce his rights, 
if any, to be on it, I will do that. . 

Senator Annen. Are you both candidates for membership on the 
new committee ? 

Senator Towrr. IT am not a candidate for membership on it. 

Senator Baxer. I am now a candidate for anything that makes me 
mnique. 

Senator Towrr. As I understand the legislation I would, as a mem- 
ber of the Armed Services Committee, still have access to the intel- 
ligence community. 

Senator Baxrr. Let me say a word, if I may, in answer to a point 
made by Senator Tower in answer to a question by Senator Allen. 

The question of the standing committees of the Congress having 
access on a need-to-know basis is a good theory but. it just does not 
work. It did not work with the Watergate Committee and it did not 
work in many other cases, simply because the need to know was deter- 
mined by the CIA. 

Maybe you have to find something else. some other way to find an 
arbiter. That is one of the reasons, in my judgment, why there should 
be a single purpose, primary jurisdiction. 

Senator Towrr. They have been very receptive to the Armed Serv- 
ices Committee when we have asked for things. We went into these 
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things in depth before the select committee did. The select. commit- 
tee did not come up with anything we had not already discovered in 
the Armed Services Committee. 

Senator Baxer. Incidentally, I think that we are so far in the thicket 
now in Balkanizing the Senate with committees that some day we are 
going to have to settle down and figure out how we can consolidate 
our committees, give all Senators one committee, and reorder our lives. 
This is approaching the unworkable. 

Senator Aten. Thank you. 

Chairman Rreicorr. Senator Brock ? 

Senator Brock. Thank you, Mr. Chairman. 

I want to go to a broader subject, but I could not agree more thor- 
oughly with the last comment made by my colleague from Tennessee. 
The enormous frustration that some of us feel in this body with the 
current committee structure is almost impossible to describe. We have 
been trying for 3 years now, without success, to get the committee to 
even study the committee process—I might say with the endorsement 
of both leaders, the majority and the minority. 

Someday, somehow, sometime we are going to do that. When we do, 
it will be a great step forward for the American people as well as for 
the members of the Senate. 

I would like to ask you a more fundamental question. We are going 
to debate for the next several weeks the composition of this com- 
mittee, its authorities in terms of funding oversight, and so forth. 
Maybe I could draw from you and from your experience an appraisal 
as to the committee’s purpose, that is, oversight of intelligence per se. 
From your experience, is a reorganization of the intelligence appara- 
tus—not the Senate, but the apparatus—something that this commit- 
tee-should seriously undertake ? 

Senator Barer. This committee? You mean the Government Opera- 
tions Committee or the new committee ? 

Senator Brock. That falls without our jurisdiction, as a matter of 
fact, in terms of Government agencies. 

Senator Towrr. I tend to concur with what Howard said. There is 
not much wrong with the CIA. I am not in a position to pass judg- 
ment on it structurally. That is for those who are better administra- 
tive experts than I am. 

I would like to see what the President has proposed, because the 
executive branch has more experience in dealing with managerial 
matters in terms of the things that they wish to do. T cannot think of 
anv significant changes IT would make. 

Senator Brock. I think what I am reaching for relates to the other 
comment made by Senator Baker that in some instances, at least, no 
one was minding the store, That is, if no one was minding the store. 
the question is, why? Is there some loophole, some structural impedi- 
ment, to adequate executive control? : 

T am not suggesting that we change the CIA. I am suggesting that 
perhaps we are spending too much time talking about covert activi- 
ties. Covert. activities are a very small part of the CIA’s basic role 
and responsibility and function. 

The more fundamental effort that they undertake is in a much more 
understandable area of general intelligence collection. 

Ts the structure of NSA, the various White House groups, the DIA. 
the CLA, is the framework for Executive control adequate? 
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Senator Towrr. A good argument could be made for making the 
DCT and the head of the Central Intelligence Agency two separate 
people rather than one guy who wears two hats, but’ as far as the 
internal operation of the CIA, a great deal depends on the type of 
guy you have at the top, as to how well the store is being minded. 

The very organization of the CLA tends to militate against a per- 
fectly sound management, or clear cardinal rules of administration, 
because its work is compartmentalized, because you do not want too 
many people involved in onc particularly sensitive operation. 

_ The DCT himself does not know intimate details of all the opera- 
tions in each compartment. 

_ Of course, it is compartmentalized for security reasons, and I think 
it should remain so. The DCI, for example, probably could not give 
you the name of any agents abroad. IIe does not know them, and does 
not want to know them. 

Bill Colby says I do not want to run around the world carrying all 
that stuff in my head. 

So, it really does present an administrative problem. I am not sure 
how you could overcome it, given that this compartmentalized struc- 
ture is necessary for security reasons. 

Senator Brocx. What bothers me, it has been recommended that 
this committce create an oversight agency of the Senate which would 
in effect exercise jurisdiction over every single form of intelligence 
apparatus in the United States and overseas, That is a remarkably 
broad mandate. 

We are talking about agencies from ERDA to CIA, not just one 
or two. 

Now, if we are going to look at that. and have a committee look 
at it, should we, or should we not, authorize that committee, then, 
to understake an analysis or a study of the structure for management 
for that? 

Senator Baxer. If you would permit me to answer for a moment, I 
agree with Senator Tower’s proposal that the DCI might very well 
be someone other than the head of the Central Intelligence Agency. 
I think that is a good proposal, one that should be thought.of more 
carefully, and perhaps implemented. 

I think that. the consolidation of intelligence functions of the Gov- 
ernment is such a broad and delicate matter that it should be under- 
taken by the new committee and given careful attention. I am told 
that I believe that there are 62 agencies of Government that have some 
either intelligence, intelligence-related, or law-enforcement activitv— 
62 of them. My offhand view is that the Director of Central Intelli- 
gence ought to be the coordinating point and responsible to the new 
committee so that there is a single point of contact. , 

Senator Brook. I accept that. The reason T raise the question is that 
T have, in my proposed legislation, a provision requiring such a study 
and a report back to the Congress for further action, but I am con- 
cerned that we not mix apples and oranges here. I think it is possible 
to give this new committee enormously broad jurisdictional mandate, 
that it not do anything well. That would be troublesome; I agree with 
my colleague from Tennessee that we need this committee. 

Senator Tower. I think you are precisely right about such a man- 
date, I think that is exactly what could happen. 


Approved For Release 2001/09/10 : CIA-RDP90-00735R000200130001-0 


Approved For Release 2001/09/10 : CIA-RDP90-00735R000200130001-0 
64 


Senator Brock. My time has expired. 

Thank you very much. 

Chairman Risicorr. Senator Nunn? 

Senator Nunn. Thank you, Mr. Chairman. 

I would like to ask a two-part question about leaks and have both 
of you. if von would, address yourselves to it. 

First of all, what sanctions would you impose on any member of 
this Congress or any staff member of whatever committee is created 
actually did leak classified information with (he authorization of the 
committee or the Congress? Following Senator Baker’s theory about 
declassification, what kind of sanctions would you impose? Would they 
simply be internal discipline sanctions or should they be criminal in 
nature ? 

Senator Baker. My answer, Senator Nunn, to begin with, is that 
rule 36 of the standing rules of the Senate should apply fully. Tt 
provides that in the instance of unauthorized disclosure of classified 
information, that any employee of the Senate shall be subject to im- 
mediate discharge, and in the case of a Member, to expulsion from the 
body. 

T'do not believe we have ever used rule 86 ax to a Member, but T 
think that we ought to rethink that rule, It is there and on the books, 
and it should be utilized, and I think freely. 

I really think we should go beyond that, though. I have some 
trouble in my own mind figuring out how to avoid the Official Secrets 
Act concept. That concept has such a broad, sweeping, scope that it 
troubles my constitutional concerns. But there needs to be some sort 
of criminal sanction against the unauthorized disclosure of informa- 
tion by either a staffer, or by a member, in addition to rule 36, in my 
view. 

Senator Nunn. Thank you. 

Senator Tower. I think maybe in addition to rule 36 which is there 
and is available to us, that a member could be Hable, subsequent to ex- 
pulsion, to criminal prosecution. 

Senator Nunn. Do you think that rule 36 already provides for this? 
Do we not have any provision in current law? 

Senator Towrr. As I recall rule 36, it would not preclude criminal 
prosecution subsequent to expulsion. 

Senator Nunn. There is not any other law on the books? 

Senator Towrr. There is a constitutional problem there where a 
Senator is not held accountable any other place for what he says and 
does in the Senate. 

Senator Barxer. Rule 86 reads: “Any Senator or officer of the 
Senate who shall disclose secret or confidential business or proceedings 
of the Senate, shall be liable, if a Senator, to suffer expulsion from 
the body; if an officer, to dismissal from the service of the Senate and 
punishment for contempt.” 

Senator Nunn. If it occurs outside the Chamber, it is one thing. 
However if a member of the committee who disagreed with the ma- 
jority view on covert activity disclosed it on the floor of the ‘Senate, 
he would run into a constitutional question of whether he could be 


1 See letter to Senator Perey from Senator Baker on p. 71. 
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prosecuted or whether he could be expelled from the Senate because 
of the protection. 

Senator Tower. I think rule 36 could apply to him if he disclosed 
something on the Senate floor. It seems to me the Constitution fairly 
clearly precludes him from being prosceuted for it. 

Senator Baxen. I respectfully disagree with my friend. 

Senator Towrr. I am not going to argue with the lawyer; I am 
a nonlawyer. 

Senator Baxer. If someone gocs on the floor of the Senate and in- 
stead of canning a colleague, as has been done 

Senator Tower. Which probably should be done again. 

Senator Baxrr. It might be, but I do not want to be the victim or 
the administrator. 

If somebody shot and killed a person on the floor of the Senate, it 
seems to me that you are stretching the clause to say that you could 
not prosecute him. 

Senator Tower. The Constitution does not prohibit that, but is pro- 
hibits him from being held accountable any other place for what he 
said on the floor. 

Senator Baxrr. If he spoke. 

Senator Nown. I have a more practical question which has not been 
discussed at length. It may have been discussed earlier this morning 
to some extent. The old pattern of leaks is, of course, has been clan- 
destine or secret leaks. You do not leak information on the floor of 
the Senate. You find one reporter who will put it in the paper, and 
who will protect his sources. 

As a practical matter, how is a committee to find out—no matter 
what the sanction is—who leaked the information, whether it is a 
Senator ora staff person ? 

I do not suppose anybody is going to start. wiretapping Members 
or staff around here to find out whether they leaked information. We 
are not going to put them under surveillance. 

As a practical matter, are wo really whistling in the wind about 
any punishment at all? 

Can. you find out who leaked the information? Can it be enforced, 
or are we just talking theoretically. 

Senator Towrr. Some we can find out, some we cannot. 

Senator Baxmr. I do not think we are whistling in the wind, because 
then the whole business of passing criminal and civil law is a nullity. 
I think you have to assume you can enforce it. 

Senator Towrr. The existence of stringent legal penalties would 
serve as a restraint on a Member or staff member who might have the 
urge to leak information. 

Senator Nunn. You both have been through about a year of this 
situation. Senator Mansfield said there had been no leaks out of the 
Church-Tower committee. 

Senator Tower. There was one, but fortunately it was not one that 
had an impact on the security of the country. 

Senator Nunn. Could you find out? I am not asking who, I am not 
even asking what the leak was, but could you find out who leaked the 
information ? 

Senator Tower. No, not yet. 
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We had every member of the staff sign affidavits, they all signed 
them, plus every member of the committee signed it. 

Senator Nunn. That is my fear. I do not know how you are ever 
going to find out. : 

Senator Barer. I do not think it leaked from the committee. 

Senator Tower. I tend to think it did, but I do not know. 

Senator Nuny. Certainly you cannot say that in all of the commit- 
tees of the Congress somebody is leaking information. Can you agree 
with that? 

Senator Baker. I think the declassification by leak has become a 
tradition of Washington. One of the things we should try to do is 
put in place enough deterrents, enough punishments, and enough legis- 
lative history so people understand that we do not. want any more of 
this. That time is over, and I think we can do that. We can never 
eliminate leaks, but. we can certainly diminish their occurrence. 

Senator Nunn. Mr. Chairman, may I ask one more brief question 
of Senator Baker? 

You make reference on page 6 of your testirnony—I believe you 
might have stated this in your oral presentation too—to the continuing 
need for further work by cither your committee or the successor of your 
committee. 

In broad terms, what areas need to be explored that have not been 
covered by your committee ? 

Senator Baxer. I am not sure T have any particular area in mind. 

Let me hasten to say. I do not mean by the present committee. I 
think the present. committee should end. I think it should be termi- 
nated at the end of February 1976. 

I would rather put it this way. There are so many loose ends in our 
investigation, so many uncertainties, that I think it would be unfair 
to prohibit any new committee that was set up from carrying forward. 
So that it will have that option, I am going to propose that we certify 
all our efforts, original records and reports to any new committee. of 
the Senate or joint committee that is set up. Tt can make its own 
determination. 

Senator Nunn. Thank you. 

Chairman Risicorr. Senator Weicker? 

Senator Weicker. Thank you, Mr. Chairman. 

I think what has been touched upon here in the last few minutes is 
the basic constitutional question that Senator Church referred to in 
his testimony and the decision that has to be made in this country as to 
the constitutional right of people to know and participate in their 
government, and that system which is more efficient and more 
expeditious. 

It seems to me that the explanation that is due right now is an 
explanation due by the Congress and the President to the American 
people as to why information was held back. That is why you have 
the problem on your hands; that is why we do. The extreme secrecy 
that clouded the actions and withheld this information from the 
American people resulted in this extreme action. 

What is the leak if it involves the illegal behavior of an adminis- 
tration or a Congressman or a Senator, of if it involves the policy of 
assassination ? 
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Is that a leak, or something that the American people should have 
known all along, and should have had an opportunity to register up 
or down? 

I can only say this. I think we can all understand that. which is 
classified material, classified in the narrowest definition of that word. 
Not the Exccutive privilege that was displayed all over the land- 
scape, but the classification that was put on every single activity of 
Defense, and everything else; classification in the narrow sense, in the 
sense of national security. 

Really, the problem in Washington has not been an excess of leaks; 
jt has been an excess of secrecy. That is exactly why your committee 
had to come into being. That is exactly now why we have to respond, 
honefully in an intelligent way. 

It is clear that the American people will no longer live with an ultra- 
secret system. They will not have any part of it. . 

What I do not want to see is to have everything, including the CIA, 
the FBI, dumped as a response to that extreme secrecy. That is the 
way I support the type of intelligence oversight that Senator Baker 
and others have advised here. I would ask the Senator from Texas, 
do you feel Congress has the right to determine the policics—the 
policies, not the personnel but the policies—of the CIA? 

Senator Tower. Yes, of course. It is a question of exercising that 
right in a prudent manner. 

I believe in the people’s right to know, and I think that probably 
90 percent of the stuff that is classified could be declassified without 
hurting anybody. Judgments have to be made, and they have to be 
made by people who are serving an electorate, directly or indirectly. 

To a certain extent, people simply have to trust their public officials 
because if you Ict too many people in on the business of determining 
what will be secret, it will not be secret. 

The people’s right to know, at some point, has to be subordinated 
to the people’s right to be secure to the extent that an effective intel- 
ligence gathering capability can make them secure. 

For example, Aviation Weekly published an article revealing the 
fact that from Turkey we were reading the telemetry on Russian tests. 
The Russians then started to encrypt their telemetry, so that source 
was denied to us. 

Was the people’s right. to know superior in this instance to their 
right to have a confidentially held, secret verification process to defend 
them against the possibility of a first-strike threat in a nuclear war? 

I am using an extreme example here I know, but it is difficult to 
use any other kind. 

Senator Weicker. Some of us very deeply believe that the strength 
of this Nation is that cach one of us motivates himself rather than 
having someone tell us what it is we are going to do. 

The logic of the situation is what motivates us. The fact we do know 
what they are doing, that motivates us. 

I grant to you, as a typical example, your own committee on Armed 
Services. I am sure that the Armed Forces of the United States could 
be run more efficiently, more expeditiously, without the Congress being 
involved. I am sure the Sovict Union armed forces are being run more 
efficiently in that sense. 
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Senator Tower. I do not agree with that. I think they might have 
been tempted to extravagances. 

Senator Weicker. It is clear that that has been the case. 

Again, there too, our oversight really did not come into being in 
the case of our armed forces except in the last. decade or so, where 
all of a sudden it came to mean something inasfar as the function of 
armed services. 

This is my final question. 

You are a man of history. It has been proposed, or has been said, 
that our basic problem today is that, in order to pursue effectively 
World War IT and stay within constitutional bounds, both the United 
States and Great Britain in effect had to set. up two different govern- 
ments, one that was public and adhered to the Constitution and an- 
other one which was unconstitutional, if you will. but. was conceived 
in order to pursue victory in that conflict. The only difference being, 
between Great Britain and the United States, that they gave up their 
second government and went back to the constitutional process and 
we are still hanging on to remnants of that which had to be devised 
in order to gain victory in World War II. 

Senator Towrr. The nature of our two constitutions are strikingly 
different. Ours is a written testation; theirs is a constitution based 
on certain statutes, the Magna Carta, the Constitution of Clarendon, 
certain customs and usage. They are far more flexible than we are. 

They simply suspended the requirement of the parliamentary elec- 
tion every 5 years and formed a National Government. 

J think that within the constraints of the Constitution we can con- 
duct a war without engaging in widespread illegal activities. 

Senator Wercxer. Is not our intelligence system a hangover from 
World War IT? Ts that not one of our problems today in coming 
into conflict, if you will, with the constitutional precepts of this 
Nation ? 

Senator Towrr. I am not sure that I understand the thrust of your 
question. 

Senator Wricxen. In other words, the very measures we have heen 
discussing, the need to know, the openness in the direction of policy, 
et cetera, obviously none of this took place during World War IT. 

The question now arises, should it take place now? Should our 
intelligence and law enforcement agencies be subject to constitutional 
provisions, or do we sort. of set them off? 

Senator Towrr. I think they should be subject to constitutional 
provisions. I do not think they should go beyond the Constitution. 
‘We have, of course, disclosed the irregularities and breaches of the 
Constitution and breaches of law on the part of various agencies, and 
I think we have properly done so. I do not quarrel with that at all. 

Senator Wercxer. I have no further questions. 

Chairman Rizicorr. One final comment. while Senator Weicker is 
rere. 

Farlier in this hearing, Senator Weicker made the statement that 
if Congress did not. act this year in setting up the oversight commit- 
tee, probably nothing would happen in the future. 

Am I correct. in inferring from vour testimony that you fecl that 
there should be no oversight intelligence committee passed in this 
session of Congress? 
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Senator Towsr. I originally thought that we should have such a 
committee. In retrospect, and on examining and analyzing all the 
elements of it, I have come to the conclusion that we should leave 
oversight where it currently is. 

I would support a resolution that would mandate more effective 
oversight by those committees that already have that responsibility. 

That is where I am at variance with the majority of the committee, 
and I must say that this is a minority viewpoint. 

Senator Weicker. Would the Senator yield at this point? 

Chairman Ristcorr. Yes, but I would like to carry it further. 

Senator Wercxer. On that point, it has to be pointed out that prior 
to the impeachment inquiry, neither the House nor the Senate Judi- 
ciary Committees held any hearings on FBI oversight. The Senate » 
Armed Services Committee in the last 5 years, the numbers are two 
hearings in 1970, two hearings in 1971 and one in 1972.—Senator 
Symington claims that no hearing took place. ‘T'wo in 1973 and 1974. 
In 1975, the possibility of six or seven. 

That is the record. 

Why should there be any trust? 

Senator Towser. Why should we not trust these committees? The 
same people arc on these committces that would be on the oversight 
committee. 

Chairman Risicorr. We have a problem, Senator Tower. 

As Chairman, I come to this set of hearings without any precon- 
ceived ideas. I want to act responsibly, and I want to act thoughtfully. 

Personally, I believe that this country necds an intelligence com- 
munity. Personally, I believe that there has to be some covert activity 
on the part of the intelligence community. 

With the Watergate hearings and with the Church committee hear- 
ings, I do believe that the entire intelligence community in America 
today is under a cloud. I think this is tragic. I do not believe that any 
agency of Government can do an effective job if it docs not have the 
confidence of the Congress and the American people. 

J want tho intelligence community, the CIA, the FBI and the whole 
conglomerate to have the confidence of the Congress and the Amer- 
jean people. 

My feeling is that unless we have a new oversight committee, 
whether it be a joint congressional committee or a Senate committee, 
that the intelligence community will be crippled. If you respect the 
intelligence community and feel that they have a job to do, I feel from 
my experience as a public servant, that the best thing we can do for 
the intelligence community is to have a responsible oversight com- 
mittee. The legislation has to be drafted very carefully. 

There are many problems involved. I see them. 

I would hope that in the next 8 days, with some 25 witnesses, we 
would be able to be enlightened to a much greater extent. 

T would personally hope that to the extent that you and Senator 
Baker disagree with Senator Church and the majority that you would 
give us the benefit of changes and amendments that you would like to 
see. But my fecling is that we would be making a great mistake, and 
doing the intelligence community a disservice, if we did not come out 
with some oversight committee. 
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Senator Baker. Mr. Chairman, I think, having gone through the 
trauma of Watergate. the stress of our intelligence investigation, and 
the national humiliation that we have at home and abroad, that if we 
did not go forward now and create a committer of the Congress to 
give effective oversight and supervision to the intelligence community 
it would have been a sacrifice for nought. 

In justice, and in respect to the intelligence corimunity and for the 
people of the United States, we must simply do that, It would be a 
tragedy if we did not. 

Senator Rmstcorr, What outrages me is that we have smeared, really, 
the intelligence community. Because we have an open society, we ap- 
pear to be the only Nation in the world engaged in these activities. 

Tam positive with the 40 nations of the world that have clandestine 
activities and intelligence communities, there is net. one that has failed 
to exceed what has taken place on behalf of the American intelligence 
community. I am outraged to see published in papers all over the 
world the list, of American intelligence agents, with the same news- 
papers failing to disclose the KGB and other inte!ligence agencies. 

There is no question that the United States is on the receiving end 
of an operation to smear this country. Keeping that in mind, I would 
feel that for the sake of this Nation and for the intelligence com- 
munity that must exist, this oversight committee will be an absolute 
necessity. 

I would be very much surprised when asking the question of Mr. 
Colby. Mr. Helms, Mr. McCone, Dean Rusk, Mr. Wissinger, Mr. Phil- 
lips. who represents former CLA agents, whether they would not react 
in the same way. 

I would hope, Senator Tower, that you would give very careful con- 
sideration to that factor in this Nation today. 

Senator Tower. Mr. Chairman, I do, We agree in substance, I think 
we disagree in form, what form oversight should take. 

We have been remiss; that has been the fault of the Senate. not the 
committees involved. I think we could mandate them to get on with 
the job of oversight and require they do it and perhaps report:to the 
Senate periodically. 

T would like to emphasize that our committee has been leak proof, 
for the most part, and that all of the revelations that have been made 
that have been damaging. I think, to the CTA and the FBI has been 
the work of the mass media, both in this country and outside this 
country, and I fee] that our committee has functioned responsibly, and 
T resent the fact that we are being blamed for a lot of the evils that 
have befallen our intelligence gathering capability. 

T might further add that, leaving aside the ides of using the exist- 
ing committee structure, J would certainly participate in the formula- 
tion of a recommendation for an oversight committee, one recom- 
mendation that has been incorporated into it is that it be bipartisan in 
character and to the extent that there be a fixed ratio of five majority 
members and four minority members. 

T think that it is essential that a committee such as this maintain a 
bipartisan character. 

Based on the experience we have had in the select committee that 
this is the proper way to go, I think this has also been the experience— 
Howard, correct me—of the Joint Committee on Atomic Energy. 
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Senator Baker. Yes, Mr. Chairman, that is correct. 

That is embellished by one further point that commends itself to 
this committee for consideration in view of the sensitivity of the ar- 
rangement—that is that the selection of the membership of the Joint. 
Committee on Atomic Energy. I think the membership of the intelli- 
gence committee should not be picked by the party caucus. It should. 
be picked by the majority and minority leaders, who would give carc- 
ful consideration to the members of that committee. That is the way 
the Joint Committee on Atomic Energy is selected. I think that is the 
way this one should be done. 

Chairman Rusicorr, May I say only for the purposes of the record 
that I personally agree that the makeup of the committee should be 
five majority and four minority. I also would be in favor of the mem- 
bership being picked by the majority and minority leader. 

Thank you very much. We are grateful to both of you for the long 
hour. 

[Further information supplied by Senator Baker follows :] 


U.S. SENATE, 
Washington, D.C., February 17, 1976. 
Iion. Crrartes II. Percy, 
Committee on Government Oncrations, 
U.S. Senate, Washington, DC. 

Drar Senator Percy: I an pleased to further elaborate my views of intelli- 
gence oversight legislation currently before the Government Operations Com- 
mittee and, specifically, of S. 2898, the bill introduced by Senator Church and 
seven other members of the Senate Select Committee on Intelligence Activities. 

As I indicated both during the deliberations of the Select Committee and on 
the floor of the Senate, I consider two provisions of S. 2893 to be highly undesir- 
able. To be precise, I respectfully recommend to the Government Operations Com- 
mittee that Section 10 be deleted in its entirety and that Subsections (c) and (d) 
be stricken from Section 138. 

With respect to Section 10, and as I have stated previously, I do not believe 
that information transmitted from the Executive Branch to the Congress should 
be disclosed publicly, over the objection of the President, other than by a ma- 
jority vote of the full Senate, rather than by a determination by a committee 
upon referral as is provided in Section 10. Rather than the adoption of Section 
10, I strongly suggest that Rule XXXVI of the Standing Rules of the Senate be 
amended so as to clarify that disclosure of classified documentation shall not 
occur over the objection of the President without leave of the full Senate, as 
expressed by an affirmative vote of the Senate on the issue of disclosure. 

I would strike Subsections (c) and (d) of Section 18 because those provi- 
sions are fraught with constitutional and practical difficulty. Notwithstanding 
my support for effective and vigorous Congressional oversight of the intelligence 
community, and notwithstanding my belief that the conduct of intelligence 
activities must become a cooperative undertaking between the coordinate 
Branches of Government, I find that the provision of prior notice to Congress of 
clandestine operations, as a condition precedent ‘to such undertakings, is in- 
compatible with the President's constiutional powers to conduet foreign policy 
and to act as Commander in Chief. This sense of incompatibility becomes espe- 
cially poignant when required prior notice is coupled with the threat of dis- 
closure, thereby constituting an effective veto power. 

As I have often stated, the requirement, provided in Section 18(a}, that the 
oversight committee be ‘fully and currently informed” enjoys the benefit of over 
20 years of precedent.dating from the passage of the Atomic Energy Act. This 
requirement has afforded the Joint Committee on Atomic Energy timely and in- 
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formed notice of sensitive operations and will provide the new oversight com- 
mittee with a sufficient mandate to require information of the Executive Branch. 

I also am disturbed, albeit less strenuously, by the provision in Section. 5 of 
S, 2898 stating that the current jurisdiction of other Senate committees shall 
not be repealed or diminished by the provisions of that bill. In my opinion, a new 
oversight committee can be effective only if it is a single-purpose, primary over- 
sight committee which is solely charged with the important business of intelli- 
gence oversight. Furthermore, I sympathize with the cumplaints of the intelli- 
gence community that the Central Intelligence Agency currently is required to 
brief six Congressional subcommittees on intelligence matters; and I think that 
the retention of dual or concurrent jurisdictions between the existing commit- 
tees and the new committee will create an unwieldy and wiworkable situation. 

While I understand that the Government Operations Committee is required to 
submit a report on S. 2803 not later than March 1 of this year, I also commend 
to the Committee during its mark-up sessions the appreach adopted in S. 817, 
the Joint Committee on Intelligence Oversight Act introduced by Senator Lowell 
Weicker and myself. That legislation, as does 5. 2898, provides that the new 
committee should possess exclusive funding authorization jurisdiction and makes 
clear that the new committees’ authorization and oversight jurisdiction encom- 
passes the national security activities of the Federal Bureau of Investigation, 
authorities which I consider to be integral elements of coordinated, effective 
oversight. 

Additionally, in defining those “intelligence activities” which are subject to 
the jurisdiction of the new oversight committee, I suggest that your committee 
take cognizance of ad hoc intelligence operations, such as the infamous Plumbers 
Group, so as to make clear that the new committee is to receive full and current 
information of all intelligence activities, whether or not such activities are con- 
ducted by those departments and agencies which fall within the committee’s pri- 
mary jurisdiction. 

Finally, while I am disturbed greatly by the recent unauthorized disclosures of 
intelligence information, and while I fully support strengthening the sanctions 
against such disclosure by Members of Congress and their staffs, I wish to 
respectfully submit that the establishment of an effective Congressional over- 
sight capability, and the strengthening of prohibitions against “leaks” are not 
mutually exclusive. I think it unfortunate that the impetus for effective Congres- 
sional oversight of the intelligence community has been somewhat diminished by 
the irresponsible conduct of a few, and I believe that the recent and eontemptible 
experience of Congress in maintaining the confidentiality of information will be 
at least partially remedied by the establishment of a formal and responsible 
committee arrangement for intelligence oversight. 

Thank you again for requesting and considering my views. 

Yours very truly. 
Howarp H. Baker, Jr. 


Chairman Risicorr. The committee will stand adjourned until to- 
morrow morning at 10 o’clock. 

{ Whereupon, at 1:30 p.m., the hearings in the above-entitled matter 
were recessed, to reconvene Thursday, January 22, 1976 at 10 a.m.] 
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OVERSIGHT OF U.S. GOVERNMENT INTELLIGENCE 
FUNCTIONS 


THURSDAY, JANUARY 22, 1976 
U.S. Senate, 


CoMMITIEE ON GOVERNMENT OvrRATIONS, 
Washington, D.C. 

The committce met, pursuant to recess, at 10 a.m. in room 3802, the 
Dirksen Senate Office Building, Hon, Abraham Ribicoff, chairman 
of the committee, presiding. 

Present: Senators Ribicoff, Glenn, Nunn, Percy, Javits, Weicker, 
and Brock. 

Staff members present: Richard A. Wegman, chief counsel and 
staff director; Paul Hoff, counsel; Paul Rosenthal, assistant counsel ; 
Marilyn A. Harris, chief clerk, and Elizabeth A. Preast, assistant 
chief clerk. 

Chairman Ripicorr. The committee will be in order, 

We welcome Dean Rusk, former Secretary of State. I consider 
Dean Rusk a close and intimate friend. Our relationship goes back to 
1949 when I served on the IIouse Foreign Affairs Committee. We saw 
one another out in San Francisco in setting up the Charter of the 
United Nations, 

Of course, we worked very closely together in the administration 
of President Kennedy, and I could not conceive of these hearings 
concerning oversight of the intelligence agencies without having the 
benefit of the long experience and the commonsense of Dean Rusk. 

For myself, personally. and the entire committee, I want to thank 
you for coming up from Georgia to give us the benefit of your views. 


TESTIMONY OF DEAN RUSK, FORMER SECRETARY OF STATE 


Mr. Rusk. Thank you very much, Mr. Chairman. It is a great 
pleasure to see you again, and see you looking so well, also my good 
friend from Illinois, Senator Percy. 

I was particularly touched by your suggestion that I come up from 
Georgia. Usually we are put in another position down there, coming 
up from Georgia, I suppose. 

I thought I might make a few opening remarks, subject to your 
questions, and make them brief, because I know you have a very in- 
tensive schedule and studies ahead of you. 

I hope that out of the processes of the Congress in the next period 
ahead of us will come a thoughtful, comprehensive, picce of legislation 
revising the National Security Act. I would hope that most of the 
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relevant concerns could be dealt with in such legislation so that not 
only lawyers and judges, people in government, but also the public 
could get an overview of the entire situation. 

Tam not sure that 1976 is a vintage year for the long-term legisla- 
tion because the issues that we face have little to do with the partisan- 
ship that is likely to be with us in great quantity this year, and may 
indeed require a certain time. 

Some of the issues will require a very careful constitutional negoti- 
ation and consultation bet ween the President and the Congress. 

The late, great Chief Justice Earl Warren visited the law school 
of the University of Georgia shortly before his death. When he was 
there, he made a remark that struck a responsive chord in me. 

He said, if each of the three branches of the Federal Government 
should pursue its constitutional powers to the end of the trail, then 
our Government. simply could not work. It would freeze up like an 
engine without oil. 

The separation of powers is a very inportant, fsmdamental concept 
in our constitutional system. The other side of that same coin is a con- 
stitutional mandate for cooperation among the three branches, and a 
very careful consultation over a period of time, | suspect, would be 
required. 

Another preliminary remark, and that. is that T hope that the Con- 
gress will not. look at this chart 1 and decide that. we have too great a 
variety of intelligence agencies and that they should be consolidated 
into a single agency of some sort. 

When I was a special assistant. to Secretary of War Robert Patter- 
son at the end of World War IT, I then supported his view that we 
should have a single, national intelligence agency. but over the years, 
J think that I have Jearned something from experience, at least to 
the point of valuing very greatty a diversity of sources of informa- 
tion for policy officers of the Government and for the Congress. I 
think that it is wholesome to have these different a:rencies who will not. 
create anv kind of monopoly on the minds of policy officers with re- 
spect to the information. 

On the immediate question before you, I do strongly believe that 
the Congress should establish, as quickly as possible. a Joint Commit- 
tee on Intelligence. T have not been of this view quite as long as Sena- 
tor Mansfield, but T have for some time. 

In my own mind. as in the minds of others, I see an analogy be- 
tween such a committee and the Joint Committee on Atomic Energy. 
T mention that committee, because it has demonstrated that it has the 
staff and the facilities—should T sav the mood end atmosphere—to 
receive and take care of the most sensitive kinds: of information. 

T cannot at the moment. recall any single instance of any serious 
lesk out of that committee. 

My own inclination would be to suggest that this Joint Committee 
on Intelligence be somewhat larger than is provided for in the bills 
that I have seen thus far, because there are several major committees 
of the Congress who have direct responsibility in matters impinging 
upon these questions. There would be some advantage in having mem- 
bers from the two Foreign Policy Committees, the Armed Services 
Committees, the Appropriations Committees, perhaps the Judiciary 


1See pp. 501 and 502. 
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Committees, although I think this Joint Committee should be some- 
thing more than just a delegation from other committees. 

Such a committee in the first place would facilitate consultation 
between the legislative and exccutive branches. It also could be a 
committee where tho issue of confidentiality could be discussed care- 
fully and thoughtfully and dealt with. 

We hear a great deal these days about the public’s right to know. 
Most of our constitutional provisions involve some kind of balancing 
of values in which the public has a stake. 

If the public has a right to know, the public also has the right to 
have its public business conducted in a responsible fashion. 

Where to draw the linc? It. is not an easy line to draw. 

Wo have heard a great deal, particularly lately, about executive 
privilege. Well, this is not something that. attaches only to the 
executive branch. Surely, the public does not have a right to intrude 
into the Friday sessions of the U.S. Supreme Court when the Justices 
sit down and discuss among themselves how they will handle cases. 

Surely, the public has no right to know of the conversations which 
Senators and Congressmen have with their own office staffs, their own 
administrative assistants, much of the correspondence of the Fill with 
constituents back home who are sceking their help in one matter or 
another, 

I suggest that the public has an interest in confidentiality in some 
respects, and where the line is drawn is a matter that needs a good 
deal of thought. 

I would suppose that this Joint Committee would be an appro- 
priate forum to consider the longer range aspects of legislative re- 
quirements. Of course, there would be, I assume, joint action within 
this Joint Committee as well as with any other major committee that 
is involved in substance, whether it be Forcign Relations, Judiciary, 
or whatever it might be. 

I think that there is a good deal of information that such a joint 
committee perhaps ought to have if it is willing to receive it. I do not 
know to what extent information in certain critical fields has been 
given to the committees of Congress, or whether they indeed have 
asked for it. 

Thero is a lot of material involved in this issue which those who 
‘legislate might wish to have in front of them. 

Such a joint committee might decide that it does not want to eet 
into certain kinds of things, for example, the personal identity of indi- 
viduals who are doing certain things here or abroad. I remember dur- 
ing the 1960’s inviting a subcommittee of the Appropriations Commit- 
tee over to the State Departinent to have a look at some of the problems 
in the electronics field with respect to counterintelligence and counter- 
espionage. 

' They were, of course, fascinated with what. they saw and heard. 
Afterward, some members of that committee said, I am sorry that 
you did that, becanse I would prefer not to know. 

In the privacy of such a joint committee, such issues could be readily 
discussed. Maybe there are a number of other questions that would be. 
addressed. 
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What I am concerned about is that we not try to play this both ways. 
Tf we are not going to use private means for gaining intelligence, then 
we had better eliminate the effort. There is no particular point in try- 
ing to conduct: activities beneath the public view and then have those 
activities made known in whatever form they come to be made known, 
either out of the executive branch, the legislative branch, a vigorous, 
inquiring press, whatever it may be. 

Unless we can procced in some respects with genuine confidentiality, 
then let us make the information service an adjunct to the Library of 
Congress available to everybody in town and forget the rest of it. I 
do not recommend it. I think that would be a major setback to our 
safety and national interests. I do not think we can play it both ways. 

Perhaps we ought to make up our minds on that, and decide how 
we might proceed. Of course, secrecy can be abused, but so can at- 
tempts to penetrate secrets and make them public. There is abuse on 
both sides. 

So the Congress should give careful thought to such issues. 

On the domestic intelligence side, I think that it might be possible 
for the Congress to draw a line between the activities of the Federal 
Bureau of Investigation in relation to ordinary crimes, that is the gen- 
eral range of criminal offenses within the jurisdiction of the Federal 
Government, and those matters that do relate to the international scene, 
whether it be espionage, counterespionage, or whatever it might be. 

I say that merely because I think I am not sure that a Joint Com- 
mittee on Intelligence can possibly find the time to cover so wide a 
spectrum. It might be that the Department of Justice, the FBI, the 
judiciary committees, might retain a considerable range of oversight 
with respect to the normal, internal crime-fightmg kind of activity. 

On the question of in what way such a comniittee should be kept 
informed, I think that is something that would need to be discussed 
very carefully, with the executive branch, particularly with the Presi- 
dent. and the statutory members of the National Security Council. 

I would hope that such careful discussions could reach a common 
conclusion and that we not have a constitutional confrontation over 
that particular problem. I must say that I do not know myself of any 
information which I run across in government which I would be un- 
willing to see a responsible committee of the Congress have if there 
were some assurance of confidentiality. 

The role of secreey, I think, has been somewhat exaggerated. Never- 
theless, as long as we can talk among ourselves, there is very little 
that is secret, if anything. The trouble is that when we go public, 
then there are other vast audiences listening in--our alhes, our pos- 
sible adversaries, many of the Third World, and so forth. 

So, I would hope that there could be a very full and very frank 
exchange. I do not know at the moment. which one of you may have 
served on the Joint Atomic Energy Committee, but I am not aware of 
any inhibitions that we had in being frank with the Joint Atomic 
Energy Committee in that very sensitive field. 

On the executive side of this problem. if the Congress moves forward 
with this Joint Committee, I think there are also some things that 
ought to be done differently in the executive branch of the Govern- 
ment on the same subject. 
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T look back with a certain amount of chagrin and dismay in retro- 
spect on some of the things which I wish that we had done when I 
was a statutory member of the National Security Council. For ex- 
ample, I think that those individuals, not their substitutes, those in- 
dividuals ought to have taken at least a very close look once a year 
at. the budgct of the intelligence community and at the manning tables, 
but we did not do that. The administrative chain ran from the direc- 
tor of the intelligence community to some specially cleared officers at 
the Bureau of the Budget to the President, then perhaps to Senator 
Russell, for all I know. I was not clear at any point on how that 
worked. : 

My guess is that the members of the National Security Council 
ought themselves exercise a much higher degree of oversight than in 
fact was the case when I was a member. 

Then, I think that it ought to be made clear by insistence, not 
necessarily by legislation, that when you have an interdepartmental 
committee such as the 40 Committee, the 303 Committee, in fact, those 

-committees do indeed look at what is being done, not just consider 
those items that some one or the other puts in the agenda of that com- 
mittee. In retrospect, I now find that that was not the case. 

It was not a comprehensive review committee. 

I think that that is something that needs attention. I do believe that 
the role of the Attorney General ought to be changed in some respects. 
I am not in favor of an independent Attorney General, independent 
Bureau of Investigation. 

There has come to be a traditional view that the Secretary of State, 
the Secretary of Defense, the Secretary of the Treasury, should stand 
aside from party politics. 

Sometimes that erodes a bit, now and again. Nevertheless, that is the 
general approach on the grounds that the matters dealt with by those 
three offices should be national and nonpartisan. As a minimum, the 
Attorney General ought to be moved into that by tradition and by 
political understanding. 

Although I have lived with some Attorneys General who have been 
very active and lively in partisan politics, I would like to sec it gen- 
erally understood that the chief law officer of the Government would 
not be in a partisan role and would also be available for continuing 
advice, if not an actual statutory member of the National Security 
Council. 

Iam also concerned about another matter, Mr. Chairman. I may be 
getting just a little outside of the immediate topic before your com- 
mittee, but I think it has a bearing. 

I am concerned about the arrangements we make for those who 
exercise what might be called the raw power of the state. In the case 
of the President, we limit his term of office. In the case of the Joint 
Chiefs of Staff, we have them serve for a term of office. 

I believe very strongly that the Director of the FBI and the Direc- 
tor of the CIA ought to be on a term of office, say 6 years, because we 
should not let officers who are in an especially critical position with 
respeet. to the accumulation and exercise of unchecked or unseen power 
become so institutionalized that they become virtually untouchable. 

Finally, I would just fecl that there have been mistakes in the intel- 
ligence community, there have been mistakes on the part of those of us 
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who were supposed to be supervising that community. I would hope 
that we would not attribute those mistakes to thousands of able. dedi- 
cated, honorable, devoted public servants who have served us with 
extraordinary effectiveness, 

Further, one caution about how we score the performance of the 
intelligence community. 

Providence has not given us the ability to pierce the fog of the 
future with accuracy. I think that it w ould be unwise for us to score 
an intelligence community by its ability to predict with certainty what 
is going to happen. 

The Soviets moved into Czechoslovakia on a certain Tuesday night 
in August 1968. I had some impression afterwards that they had made 
that decision only 3 or £ days beforehand. 

Tf we had asked the intelligence community, as we did a week before, 
as to whether they were going to move into Czechoslovakia, there is no 
way that the intelligence community could have told us, because the 
Russians did not know. 

We tend to call upon our intelligence community for information 
which is not present. in the real world. This is. in part. a very practical 
consideration. If we are going to hold the intellivence community to 
the role of prophet, they are going to flood policy offices with all sorts 
of predictions; 98 percent never happen at all, and it leaves the policy 
officer with the job of trying to figure out which ones are likely to be 
for real and which ones are not. 

At best. the intelligence community can be estimators on such things, 
and I hope we will not impose upon them what might be called the 
Pearl Harbor syndrome of forcing them to make pr edictions all over 
the place, just to have a protective ‘shield in case something goes wrong 
that they had not anticipated. 

There are manv questions, Mr. Chairman. In the essence of what you 
are doing now, I hope that the Congress could create as quickly as 
possible a joint committee, even though it may require more time for 
the comprehensive charter-tvpe legislation for a new era for the 
intelligence community as a whole. 

Such a joint committee. for example. could pick up and carry for- 
ward any further investigations that might be needed in this field. 
But to settle down and begin to work seriously and carefully on the 
longer range problems of the intelligence community and the respec- 
tive relationships and roles of the executive and legislative branches 
of the Government. 

T think that that is all for now, Mr. Chairman. 

Chairman Rreicorr. Thank you, very much. 

T think the decision of the committee to ask vou to appear before 
us is more than justified. Your commonsense and experience is most 
helpful. 

Because we have three important witnesses. and there is a Democratic 
conference at 12:15 p.m. and a series of votes beginning at 1:30 p.m., 
T will limit, if we possibly could do so. each member to 5 minutes of 
questioning. Tf we have more time. we can spend more time on 
questions. 

Let me ask you. Secretary Rusk, do you think covert operations have 
a. role in our society ? 

Mr. Resk. T think that we mnst have that capability. I think that 
we should use it with very great discretion. 
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I could not generalize against covert operations. 

When I was a student in Germany and watched Hitler come to 
power, and can recall at one point he was one of seven men in a beer 
‘hall in Munich, I would have been very pleased as a young man had 
there been a covert capacity in Britain or France or the United States 
to try to help the prevention of the rise of power of this man, because 
the failure to prevent that cost something like 50 million lives. 

I think it is something that we should not inhale, we should not get 
drunk on. We should have the capability but use it only where there is 
great importance in such activity. 

May I just add one quick remark? 

We looked into some of these matters during the sixties, you will 
recall, and we found that there were some things that the CLA was 
doing that could just as well have been done overtly and publicly, say 
by the Department of State, but the CIA had the money, and the 
Department of State did not. 

For example, there was no reason why the Department of State 
could not have provided funds for the National Student Association’s 
sending a delegation to international mectings. It may well be that 
there are certain types of things that we could do just as readily and 
just as easily overtly if we make some adjustments in the funding 
arrangements for such purposes. 

Chairman Ripicorr. Given the fact that covert operations do affect 
a nation’s foreign policy, what role do you sce for Congress to play in 
such operations ? 

Currently we are involved in Angola. It started as a covert opera- 
tion. If there had been an oversight committee, should the intelligence 
community have consulted with the oversight committee concerning 
‘the advisability of becoming involved in Angola? 

Mr. Rusx. If there were a joint committee of the sort that I am 
‘describing with the ability and the willingness to receive and take care 
of sensitive information, I would think that the answer to your ques- 
tion would be yes. 

Chairman Ristcorr. In other words, it could have saved a lot of soul- 
searching that is going on at the present time? 

Mr. Rusx. I think so. I do not know what the conclusion of such a 
joint committee might have been. In any event, it would have been 
dealt with at a different level at an earlicr time, and we would have 
avoided some of the anguish of the present public debate on that par- 
ticular subject. 

Chairman Riercorr. [fow do you think that Congress could be as- 
sured of receiving proper information and intelligence to do a good 
oversight job with intelligence agencies? 

Mr. Rusk. My guess is that on certain matters our system has been 
immunized for some time to come against the abuses of process and 
the lack of good faith on the part of individuals. In the first place, I 
would make it a responsibility of the statutory members of the National 
Security Council to see to it that such a joint committec is properly 
informed. 

If you have that understanding and that requirement and then it 
does not happen, I can assure you from some experience that the lives 
of such statutory members could be made extremely disagrecable. 
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My guess is that all of the discussion of the last 2 or 3 years would 
go a long way toward mecting the problem which you raised. L here is 
no complete guarantee of good faith in any human organization, but 
my guess is that this would work for quite a Jong time and I would 
not advise anybody in the executive branch to cut corners on this, be- 
cause the penalties could be quite severe. 

Chairman Rreicorr. I have time for one more question. ; 

In the long run, do you believe that our country’s position in the 
world is strengthened or hurt by the fact that we as a democracy seck 
to make policy decisions openly, after public debate, instead of in 
secret ? 

Mr. Rusk. No President, no Congress, can pursue a policy on any 
matter of major importance for very long without the understanding 
and support of the American people. 

On the other hand, I think since the beginning of our Republic, an 
element of confidentiality has been acknowledged as necessary for the 
processes of negotiation. I myself do not believe that we can negotiate 
agreements or peace in the atmosphere of a foot)all stadium. 

T do believe that any agreement or conclusion that commits the 
United States should be public, and therefore I think there are some 
processes involved which would be confidential, and that means tem- 
porarily confidential, but that the actual public business, the commit- 
ments of the American people, should be public. 

J think it can work that way. 

Senator Rustcorr. Thank you very much. 

Senator Percy ? 

Senator Percy. Mr. Chairman, I would like to join you in welcoming 
Secretary Rusk. I think this now marks our 18th year of friendship. 

T think his contribution to Government, philanthropy and education 
is a magnificent contribution. You are a great American, and we are 
proud to have you with us. 

T would like to ask you, Secretary Rusk, about this concept of a joint 
committec. 

I originally thought a joint committee would be best, but there is 
now a growing doubt that the House would really want it. If we draw 
it up that way, there is doubt that we will get a bill out ina reasonable 
period of time as it then has to go to the TLouse. 

We can reorganize ourselves right here on our own in the Senate so 
it may well be that it will be one committee coming out of the Senate 
and may be one out of the Flouse. 

The thought has been advanced that there may be a possibility in this 
unusual case of intelligence oversight to prevent proliferation, as long 
as it would be a rotating membership after 6 or 8 years, by combining 
the authorization and the appropriations process so that intelligence 
matters would not have to go to the Appropriations Committee with 22 
members. That is quite a proliferation. 

Appropriations would certainly have members on the committee 
itself. 

Does that offer any possibility for trying to keep the number down 
so that the intelligence community would not be as uneasy about re- 
leasing highly sensitive classified information to juite so many people? 

Mr. Rusk. Senator, thank you for your personal remarks about me. 
They are fully reciprocated. 
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Now that I am a permanent member of the private community, may- 
be I can tease the Congress a little bit about organizing itself for the 
conduct of its own business. 

Literally every committee of the Congress becomes involved in 
foreign affairs, ranging from the Senate Forcign Relations Committee 
to the District of Columbia Committee. It is very hard to find any 
one of them that docs not get involved in one way or the other. 

Such a Joint Committee on Intelligence, it seems to me, could 
provide a comprehensive basis for consultation. I would not myself 
recommend that the authorization process be on an annual basis. That 
injects some fecling of instability among those that ought to be 
career in their orientation. 

I would have a careful policy-budget review cach year by this 
Joint Committee. 

As to whether there should be a joint committee or a committee in 
each ITouse, I would hope that if the committees were in each ITouse 
they would be at least on speaking terms with cach other. I would 
hope they would occasionally meet together, either under the Dome— 
that happened for a few years—or down at the Smithsonian, which is 
neutral ground. 

There is a problem from the executive branch point of view with 
regard to the time. I understand that there are cight major commit- 
tees at tho present time that are involved in a significant part of this 
general problem. 

You know, if you are in the exccutive branch, you must in any 
event spend an enormous amount of time on this end of Pennsylvania 
Avenue, but it could become a career, if there is to be full and close and 
continuing consultation on the wide ranges of things that we are 
talking about here. 

So there is a question of possible convenience in consultation be- 
tween the executive and legislative branches that tends, perhaps with 
the bias in my background, tends to make me think more of a joint 
committee than individual committces. 

It could be made to work out, but I have a preference for a joint 
committee. 

Senator Percy. You mentioned that you felt that the National 
Security Council should exercise greater oversight. I agree with that. 

As Secretary of State and a statutory member of that Council, did 

- you feel that you had and were given all of the information that you 
should have been given about our covert activities? Did you know 
everything that the CIA was doing, for instance, that you thought 
you should have known about ? 

Mr. Rusk. In the last few years, I have learned some things that 
T did not know at the time. 

Sitting from the vantage point of the year 1976, my answer would 
have to be no. I must confess at the time that I thought the answer 
Mee yes, but it turned out not to be yes, and I feel very badly about 
that. 

I mentioned that we should have personally had an annual review, 
at least of the budget and manning tables. I think there is something 
else we should have done. 

When a new administration took office in January 1961, we should 
have taken inventory on what people thought were standing instruc- 
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tions, so that we could have known, or would have known, what things 
were dangling there that we at least should have known about, what- 
ever our views on them were. But we did not do that, and I think 
that this sense of much closer and more personal supervision at that. 
level is appropriate. oe 

I have given some thought as to whether it would be constitutional 
wisdom for the Congress to try te prescribe that in terms of the 
internal arrangements for the National Security Council. [ think it 
would be in terms of insisting upon the personal responsibility for 
supervision of the statutory members. i 

One analogy that I came across was the fact in the extradition of 
legislation you put the final judgment on this personally in the hands 
of the Secretary of State. 

I spent a lot of time making the final judgments on extradition 
eases. I think that you could press for, or insist upon, the personal 
responsibility of the statutory members of the National Security 
Council. They would find ways to exercise that responsibility. 

Senator Percy. My time is up and J have one more question that I 
want to ask, so I will come back later, if I can. 

Chairman Riicorr. Go ahead, without objection. 

Senator Percy. Thank you very kindly, Mr. Chairman. 

There is a philosophical problem we have among members of this 
committee. Phrases were used yesterday such as “the people's right 
to know,” and “we want the American public to know more and the 
world to know more of what we are doing,” and “that we are a rep- 
resentative Government.” I think though there have to be certain 
things that the representatives of that Governnient are privileged to 
that cannot be shared. 

Would you care to comment on whether or not everything that this 
Government knows is the property of the people? Certainly whatever 
an individual pays to the Government as income tax is a privileged 
matter between that individual and the Government. It cannot be that. 
everything can be made public and made available. 

Would you comment on that from the standpoint of the kinds of 
activities that we are dealing with here ? 

Mr. Rusk. I am in no representative capacity, or would pretend to 
be, but I spent a lifetime out there in the back country, west and south 
of the Hudson and Potomac rivers. 

A lot of citizens are concerned about the very question you raise 
and wonder whether we are not overdoing some of these slogans we 
are talking about. 

The public’s right to know—the State Department. spends a great 
deal of time trying to give assistance to American citizens who get 
themselves in trouble in a foreign country. That is an activity of a 
denartment of government. Sometimes it uses public funds. 

Does the public have a right to break through the privacy of those 
private citizens and find out about all of that activity just because a 
government agency is involved in it? I would think not. I would think 
that these private citizens who need assistance have a right to their 
own privacy. 

T think that there are other situations. 

T am concerned about getting drunk on sorne of these phrases. 
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So there is the public’s right to know. As J indicated earlier, it is 
the public’s right to have its public business conducted in a proper 
fashion. To draw a line there is difficult, but it is a line that is necessary. 

Senator Pxrcy. I thank you. I concur, obviously. 

Chairman Rietcorr. Senator Nunn? 

Senator Nunn. Thank you, Mr. Chairman. ; 

Mr. Secretary, I am glad to have you here. I have been in that back 
country some too, probably some of the same places that you have 
been, and I think the American public is concerned about a proper 
balance being drawn. - ; 

Senator Weicker said yesterday that we have a way of swinging the 
pendulum from one extreme to the other extreme in this country, and 
our job this time is to stop the pendulum in the middle. I wonder 
whether that can be done in the present atmosphere. 

Do you think that this Congress—I think that this committee is 
capable of it—is capable of coming up with a long-range, rational plan 
in the kind of atmosphere that we have right now, revealing virtually 
everything that had been deemed classified in the past ? 

Mr. Rusk. Senator, down in Georgia we are very proud of our 
junior Senator from Georgia. I am very glad to sce you here this 
morning. 

I commented just before you came in that I was not sure that 1976 
was a vintage year to deal with this matter. Our Constitution ordains 
that every 4 years we go through a turbulent, tempestuous donney- 
brook while we decide who is going to be President, who will occupy 
a third of the seats of the Senate and all of the seats of the House of 
Representatives, plus a lot of other posts around the country. 

I would not change that. On the other hand, there is a second reason 
why 1976 is not a good year and I hope that those involved will 
understand. 

Some of these issues involve very thoughtful and_ constitutional 
negotiations in relationships between the President and the Congress. 
At present, we have a President that is not quite in a normal constitu- 
tional position. He is there by the operation of the 25th amendment. 

Within a year’s time, we will have a President, whoever he is, 
Republican or Democrat, who will have been elected by the people 
themselves and there will be a more normal constitutional position. 

T would think that the absence of an election year and a more normal 
constitutional situation would be a better time to try to work out some 
of these longer range charter kinds of problems that are involved here. 
T see no reason why we could not go ahead and establish a joint com- 
mittee right away so that group can get started in thinking about some 
of these issues. 

I do not think that 1976 is the best year for making some of these 
decisions, 

Senator Nunn. You do not think that. we should try to solve all 
of the problems this year? In other words, we should go ahead and 
try to get some kind of a joint mechanism working so we will have 
a way for the Congress to relate properly to the intelligence 
community ? 

The question I had in mind was, for instance, was prior notice of 
covert activities. I do not know whether you touched on that matter 
yet. 
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Do you think as a matter of law Congress. or some committee of 
Congress, should be informed prior to a covert activity being under- 
taken? 

Mr. Rusk. If the Congress is prepared or an appropriate instru- 
ment of the Congress is prepared to receive such information and 
take care of it, I would have no great problem with it, but to me, 
there is an even more difficult problem: That. is. that after such ad- 
vance notification has been given, who makes the decision at the end 
of the day. the President or the Joint Committee ? 

That is something that I do not believe can be worked out. just in 
theory. It is something that really has to be worked out, the most 
careful relationship between a President and the Joint Committce. 

Senator Nunn. In other words, the big question is what happens 
once the committee is informed if it disagrees? 

Mr. Rusx. Suppose you have a committee of 19 and 10 of them are 
opposed and 9 of them are in favor, does that mean that 1 member 
of that committee, in effect, is in fact. the President of the United 
States for that purpose? 

In other words. I think that somehow we have to work out a way 
toward a conclusion up or down, one way or the other. This is not 
unusual in our system. and we have had a lot of experience over the 
years in making adjustments on both ends of Pennsylvania Avenue 
with problems of that sort, and I would not anticipate that there 
would be much of a problem on most of the issues. 

I gather from the general mood of the country and the Congress 
that most of the answers are going to be no anyway in this field. 
Maybe there will not be too much to argue about. 

Senator Nunn. I have one other question that does not relate di- 
rectly to what we are talking about today, but to overall foreign 
policy. I would not want you to get away without an opportunity: to 
comment. if you would like to. 

Most people are not so concerned about whether Congress or the 
executive is right in instances of Angola or Cyprus and so forth. 
But there is more and more feeling, I gather, throughout the country, 
that a combination of the executive and congressional action in the 
past 18 months—whoever is right and whoever is wrong—has been 
almost disastrous in the field of foreign policy? 

Would you care to comment on that at all? T am really asking 
what you see as the state of foreign policy as we go into a heated 
election year. : 

Mr. Rusk. I think that there has been much too much illusion and 
euphoria that has built up over this word détente. Détente ought to 
mean a never-ending and persistent attempt to find points of agree- 
ment with those who might be our adversaries, that it is in the inter- 
ests of both sides. certainly in our own interest, with the recognition 
that we do not have a new Heaven on Earth, that there are net major 
differences between us and. sav, the Soviet Union. keep our wits about 
us, negotiate in a clear-eyed, hard-headed fashion, but not move into 
a period of dreams where we sort of drift back into the general atmos- 
phere of the country when I was a senior in college. an atmosnhere 
that. played an enormous contribution toward the arrival of the catas- 
trophe of World War IT, and so I think we really are in a period 
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where we need a new great debate throughout the country on the 
compass bearings of our foreign policy. ce 

I can understand why people think there should be some significant 
changes, but we ought to talk this out so we just do not make those 
changes by drift and inattention and a few slogans. 

People of my age are moving out of the picture. These younger 
people have got to talk these things out and establish their own com- 
pass bearings. No generation can do that for another gencration, but 
we are not engaged in that kind of broad debate. 

I know Senator Glenn is interested in this point, too, There are 
committees of Congress in both houses that are concerned about this. 

The United States is too big, too powerful, too rich, too influential 
to allow itsclf to become unpredictable. Unless we are reasonably 
predictable to both friends and foes, then we can inject an clement 
of ercat instability and even danger into the world situation. 

That concerns me greatly at the present time. 

Senator Nunn. Thank you very much. 

Mr. Chairman, my time is up. I would just like to comment that 
Washington’s loss when Dean Rusk left here was Georgia’s gain. 
We are awfully glad to have him in our State. ITe is a very outstand- 
ing member of our academic community there and also one of our 
real leaders. 

He has been a tremendous assct to our State. I am delighted to have 
a chance to call him my constituent. 

Chairman Rrercorr. Before calling on Senator Brock, I would like 
to make one comment, Mr. Secretary, on whether 1976 is the year to 
put this committee in place. 

My feeling is that because of the disclosures during the past year, 
the entire intelligence community of this country is under a cloud. 
As you know from your long experience in Government, in order 
for any institution to operate in a democracy, there has to be con- 
fidence in it by the people as a whole. 

Until we have an oversight committee that confidence will be 
lacking. 

If I wore the Director of the CLA or the head of the FBI, I would 
want to reestablish that element of confidence. 

Knowing the makeup of the Government Operations Committee— 
<liverse men, diverse philosophics, who act gencrally and carefully on 
a bipartisan basis I am confident that we can bring to bear on the es- 
tablishment of this legislation the type of thinking that will be free 
from the swirling currents of the 1976 election campaign. 

Judging from just the four men here, I am sure we would have no 
(lifficulties in coming together on sound legislation. I do think that it 
is important for us to put in place, as you said, a committee—it would 
only have a few months to operate before Congress adjourns early in 
October. Then there are many complex. constitutional questions that 
would have to be resolved in the succeeding Congress. 

Mr. Rusk. Mr, Chairman, I thank you for that remark, because it 
gives me a chance to clarify what I wanted to say. 

I have no problem with an immediate constitution of a joint com- 
mittee. Its terms of reference might be rather broad in the beginning 
until it came back and asked us for supplemental or additional 
legislation. 
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What I was concerned about was an attempt to revise the entire 
charter of the National Security Act during 1976. I would be strongly 
in favor of getting a joint committee together in 1976 or as soon as 
possible. 

Chairman Rtsrcorr. Senator Brock? 

Senator Brock. Thank you, Mr. Chairman. 

Tam glad for that clarification, because that did trouble me, and I 
agree with the essence of what you said. : 

I know of few people that have served this country with the integ- 
rity, honesty, and ability that you have, sir, and I appreciate the ad- 
vice that you are giving today. 

I am still hung up a little bit on this question of covert activity. I 
am reluctant to raise it, but I think we are spending too much time 
talking about covert activity. 

Most of our intelligence operation is fairly routine, mechanical 
work. It does not relate to some exotic, covert operation in Angola or 
anywhere else. An overwhelming amount of our work is far more 
mechanical than that 

Mr. Russ. Right. 

Senator Brock [continuing]. Composed of the effort of historians 
and economists and agronomists and biologists who use their wisdom 
to make an analysis of world postures, in order to at least give us 
some fast judgment of what the greater prospects might be. That is 
all we can ask of the intelligence community. Maybe we ask too much, 
and maybe we should realize that limitation. 

When we come to this committee, we are going to have to decide in 
an ad hoc fashion what authority to give to that. committee. There is 
going to be debate over not just prior notice, but in effect a veto priv- 
Uege for the committee with regard to some operations. 

I find again—so you will know where I stand-—I think that is a 
dangerous thing to do. I would like your evaluation of the limits of 
the committee’s authority in this area, if there be any. 

Mr. Rusk. Senator, although I strongly favor getting a joint com- 
mittee in position so it can begin its work, one of my recommendations 
on it is that I would suggest that it be given a very broad term of ref- 
erence rather than a specific and detailed term of reference at this 
point, because such a committee might want to get a lot of information 
that its members may not. now have, it will want to make some judg- 
ments over a longer period of time. 

For example, such a committee might want. to look at this whole so- 
called covert operations field since World War JI. I think that you 
will find that it is less than many people think it, to begin with. On 
balance, we would be very reluctant to eliminate the capability. 

T think the committee would want to know mor: about the activities 
of other governments, in this country and elsewhere, of the intelligence 
activities of other countries. If that were made public, it could create 
great feelings of animosity and turbulence among our own people, be- 
cause some of it is very bad medicine indeed, to take a frank look at 
what kinds of problems we are up against. 

I would personally hope that the issue of veto power would not have 
to be decided and established in the committee. That requires the most 
careful and thoughtful discussion between the legislative and execu- 
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tive branches of the Government, ‘This is a very subtle and sensitive 
constitutional system that we have. 

Senator Nunn. If the gentleman would yield on that point, would 
it be possible, do you think, for us to frame legislation that would man- 
date this committee as one of its first duties, to say, study in connec- 
tion with the executive branch the appropriate kind of relationship on 
this prior notice for 6 to 12 months ? ; 

Mr. Rusx. In recommending any further legislation on the function- 
ing of such a committee, which, m the committce’s judgment it con- 
sidered desirable, but after, but not before, the most careful kind of 
consultation between the two branches of the Government. 

You are dealing with things that go to the very heart of the exist- 
ence of our Nation and the operation of the most complicated consti- 
tutional system in the world. It simply cannot work unless those who 
are in the Government—I have seen my share of this—spend a con- 
siderable amount of time and invest a good deal of mutual regard in 
making this system work at all, and I would hope that you would not 
leap to conclusions on such an important issue as, say, a veto power on 
the part of the Joint Committee. 

I think it could be done, Senator. 

Senator Brocx. I am tempted toward the approach of my colleague 

from Tennessee, Howard Baker, yesterday, who said we simply adopt 
the language of the Joint Committee on Atomic Energy, which gives 
the committee complete and total and continuing access to such infor- 
mation as it deems necessary. But that in itself, that broad language, 
does require accommodation of both parties. They have to have con- 
fidence that the administration is giving the information. The admin- 
istration has to know if they do not, they are going to go over and 
get, it. 
” Mr. Rusk. Also, Senator, the administration—at least my experi- 
ence with 'the committee has been that the administration knows with 
a high degree of confidence that if it gives that committee sensitive 
information, it is retained as sensitive information. 

Senator Brock. That is the whole essence of it. 

The point I was trying to make—and I think the thing that bothers 
me is that on occasion the Congress has evidence of a tendency of some 
of its component parts to want authority without responsibility, and 
that is a very troublesome thing. It is troublesome at the moment with 
the House, and I am discouraged and disgusted, and I do not want you 

.to comment on that. I raise the point because it does concern me very 
deeply. 

Thank you, Mr. Chairman, 

Chairman Ristcorr. Senator Glenn ? 

Senator Grenn. Thank you, Mr. Chairman. 

Good morning, Mr. Secretary. 

One thing that you said a little while ago here really disturbed me 
somewhat because [ think it gets to a very basic point. 

We want this oversight function to work. However we set it up, 
whether it is jomt or separate—I favor the joint. myself—however we 
set it up, it cannot just be a facade, a papering over. It really has to 
have oversight capability, and that is a basic. 

Yet your statement a little while ago that you as Seeretary of State, 
conducting our foreign policy, thought at the time that you knew of 


Approved For Release 2001/09/10 : CIA-RDP90-00735R000200130001-0 


Approved For Release 2001/09/10 : &3IA-RDP90-00735R000200130001-0 


all of these activities, but it turns out that you were not privy to some 
of these things. 

It seems to me that wherever the power center is that is making 
such decisions, that even the Secretary of State was not aware of some 
of these things, it is that power center, whatever structure or commit- 
tee we set up has to be getting to and addressing and having the Con- 
gress’ views taken into account when those decisions are made. 

I don’t know whose responsible for this situation, Secretary Rusk. 
T do not know whether this was the CIA running off on their own and 
making unilateral decisions, was this the Committee of 40? Whatever 
the group is that makes these decisions, was it NSC, was it solely the 
President’s telling an individual, go do something in a foreign country 
that might upset your foreign policy that you were trying to design 
and put into operation ? 

It seems to me that whatever oversight function that we set up has 
to get. to whatever that power center is, otherwise we are just setting 
up a facade for the American people that is not going to protect and 
not get the heart of the covert business that we are also concerned 
about. 

Would you comment on that? I am very concerned that we are 
missing a basic here, saying we will go to a committee. I do not want 
us to go to a committee and another level of control in typical Wash- 
ington fashion, have another agency to solve the problem. I do not 
think that is the case. 

I want to get to how these decisions are made and so we have over- 
sight of the decisionmaking process, whether it be the CIA or 
whatever. 

Mr. Rusk. That. isa very important issue indeed. 

First, on the committee itself, I hope that the Congress will not 
approach such a committee as simply adding a ninth committee to 
eight standing committees already involved in some of these issues. 

Unless the Congress is willing to rely strongly upon such a com- 
mittee, then forget it. 

I do believe if such a committee is going to be effective. it has to 
have members who have the respect of their colleagues in the Con- 
gress, and it has to be a committee whose members are willing to spend 
some real time on it. This is not something you can toss off the back 
of your hand with maybe an hour a week, or that kind of thing. It is 
going to require some real time to encompass son. real judgments on 
these matters. 

In reference to my own experience in retrospect in not having given 
a close enough supervision. part of that has to de with this matter of 
putting the Directors of the FBI and the CTA in a term of office, the 
institutionalizing of individuals. I once testified to another committee 
that talking to J. Edgar TWoover during my term was like talking to 
Charles De Gaulle. He was untouchable. We shou!d not have anybody 
exercising power who is untouchable in our system. 

So I think that there are several things that could be remedied, I 
rannot imagine that after what has happened and what has become 
known in the last 2 vears that a statutory member of the National 
Security Council now would be negligent about insuring that he is: 
going to be informed. 


Approved For Release 2001/09/10 : CIA-RDP90-00735R000200130001-0 


Approved For Release 2001/09/%8 : CIA-RDP90-00735R000200130001-0 


When Mr. John McCone became the Director of the CLA, he and I 
spent a considerable amount of time each weekend talking about his 
business and some of mine, but it turns out that not even he knew of 
some of the things that were going on. 

So I think that this is a matter that I think is going to be corrected, 
simply because of what we have been going through for the last couple 
of years, 

Senator Granny. Was it your fecling that these decisions were being 
made on a Presidential level, on an executive basis, or was this the 
CIA going off on their own and doing these things, thinking that it 
was OK to make these decisions unilaterally ? 

Mr. Rusk. I am very skeptical of reports saying that President 
Kennedy or President Johnson used their own private channels to give 
a lot of instructions in these fields. I would be skeptical and I would 
be disappointed if I were to learn that were so, 

One of the reasons I would make these matters the personal 
responsibility of the statutory members of the National Sccurity 
Council would be that it would make it almost impossible for someone 
in the White ITouse, some staff officer, to pick wp the phone and call 
somebody and say that the President wants you to do thus and so. 
Those instructions ought to be known to and considered by the statu- 
tory members of the National Security Council. There is a great deal 
of safety in that kind of group consideration on that sort of business, 
because it potentially could be a very dangerous business. 

Senator GLENN. Five minutes goes too fast. This is very interesting 
and the very basis of what we have to decide here. We have to know 
where the decisions are being made before we can decide how our 
oversight functions can fit into it. 

Chairman Risicorr. That is correct. I agree with you. But now is 
not the time to shuffle those boxes around and reorganize the entire 
‘intelligence community. 

I, too, am disturbed by your answer to Scnator Percy and Senator 
Glenn that now you find out that as Scerctary of State things went 
on that you did not know about. 

Looking at that box under the National Security Council, would 
you have a separate individual as Director of Central Intelligence and’ 
a different man to be the head of the Central Intelligence Agency so 
that_the Director of Central Intelligence would really be the agent of 
the President and the National Security Council, and he would not 
: the samo: man that would be running the Central Intelligence 

A goncy 2 

Would that have made a difference? 

Mr. Rusk. That would have some advantage in making it more 
difficult for a Director of the Central Intelligence Agency wearing two. 
hats, to allow the Central Intelligence Agency to exercise, perhaps, an 
unwanted amount of authority. 

On. the other hand, I think that there is some advantage and a kind’ 
of arms-length relationship, Senator. I am not sure that a person— 
this Director should be on the White Tlouse staff, in effect, in the 
aura and atmosphere of the President’s own most immediate staff. 

I have had great respect with both of these individuals, and this 
next remark is in no sense personal. It is not a good idea, for example, 
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for the Director of Central Intelligence to be the brother of the 
Secretary of State. There is something to be said for an arms-length 
relationship in these matters, and one of the ways to get a degree of 
arms-length relationship is to put more responsibility personally on 
the statutory members of the National Security Council. 

On balance, I would not object to the suggestion that you made. 

Chairman Risicorr. The only reason I threw it out, as T listened 
to your testimony, is that this is about the only way that someone 
can grab hold of what is going on and administer it. 

T was struck, as a member of the Cabinet, that 99 percent of all 
policy is not. made by the President or members of the Cabinet, it is 
made day by day by people throughout government, throughout the 
agencies. One of the possibilities in this area is to have somebody who 
would be the agent of the National Security Council to really be the 
overseer and the boss of all of these boxes. Then the Secretary of 
State, the Secretary of Defense, and the President would all know 
what is going on. 

Mr. Rusx. In terms of sheer quantity in the conduct of the day-to- 
day business, the Secretary of State and the Department of State get 
far more instructions from the Congress in the operation of statutory 
law than they get personally from the President. 2s Chief Executive. 

Chairman Rieicorr. Our gratitude to you, Secretary Rusk. 

Senator Percy. I have a further amplification on that one point. 

Seeretary Rusk. is it not a question of really trying to establish a 
relationship between the executive and legislative branches that 
would be different than what we now have in the sense that the people 
downtown and the people up on the Hill think the others are the 
enemy. 

Tf you are appearing before a committee as a witness from the 
executive branch and there is a Presidential candidate there, who is 
going to control what he says or does? 

Tt scems to me that we have to work toward creating a climate 
where there can he greater trust between the two branches. 

I have heard Members of the Senate say that the CIA has been a 
magnificent service. They have been a great help. T now know that 
they have lied to me on occasion. 

They probably did so because they felt it was in the national inter- 
est and that they had to, because some of these cominittees are like a 
sieve, You do not dare release information that way. 

Would it not be necessary to possibly impose the same criminal 
penalties on members of congressional staffs and on Senators and 
Congressmen if they revealed the kind of information that would call 
for a criminal penalty on members of the executive branch if they 
wonld do it? 

Mr. Resk. Senator, it would practically require a constitutional 
amendment, in view of the constitutional immunity you have under 
article I of the Constitntion where everything you sav in the course 
of vour business down here cannot be questione:! in any other place. 

The only sanctions you have with regard to the b! abbermouth Mem- 
ber of Congress is the vote of censure. removing him frem the com- 
mittee, or if it is bad enough, the most unlikely sanetion of all is that 
vou would expel him by a two-thirds vote of your House. That is not 


likely to happen. 
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Since you raise the question, I do point out that this congressional 
and constitutional immunity has to be taken into account in the execu- 
tive branch when they transmit highly sensitive information. There 
is no complete guarantee. 

In time, as personal relationships develop, you come to know that 
there are many people down here with whom you can talk in complete 
candor, provide the most sensitive information and go home and know 
that that information is as secure with them as it would be with your- 
self or with your chief deputy. 

Senator Nunn. I would like to follow up on that point, because this 
matter of confidence is very important. 

The suggestion has been made that this committee, whether it were 
joint or a Senate or IIouse committee, be a rotating body. In other 
words, no member would be permitted to stay on there for more than 
6 years, 

T see some virtue in that and I also see some danger. 

Would you care to comment on that rotating feature? 

Mr. Rus. I would think that it would turn more upon the judg- 
ment which you gentlemen—ladics and gentlemen make about the 
character and the integrity and your confidence in members of the 
committee. I would hope that that rotation would not be a means for 
diluting your confidence in such a committee over a period of time. 

What is most. important is your own confidence in such a committee, 
Unless you prepare to delegate to them, Senator, then do not go down 
this trail. 

Tf this Joint Committee cannot be relied upon to handle highly 
sensitive information that the other Members of Congress will not 
themselves insist upon, then this is a useless exercise. 

Senator Nunwn. It seems to me that confidence would change every 
time that. the committee rotates. All it takes is one member to change 
the complete complement of the committee. That is the disadvantage. 

The advantages are obvious also. 

Mr. Rusk. You know each other pretty well down here. My guess is 
that you can find some people that you have complete confidence in. 

Senator Gurwn. Mr. Chairman? 

Chairman Riercorr, Senator Glenn. 

Senator Grenn. Mr. Chairman, I wonder if the Secretary would be 
kind enough to answer some additional questions if we submit them 
to him. I do not want to belabor you, but 1t would be a big help. I have 
several lines of ouestioning that. we have not even mentioned this 
morning, different things. I would hope that you would be able to 
answer anv questions that we might have, and I ask manimous con- 
sent that if we do that that we would include that in the record. 

Chairman Ristcorr. Would you have any objection ? 

Mr. Rusk. I would be glad to. T do point out that I am now perma- 
nently in the world of opinion. You gentlemen have your feet to the 
fice of responsibility. The old saying that free advice is exactly what 
you pay for it-— 

Senator Guunn. It will be like gold if it has been like vour com- 
ments this morning. You underplay your role in this, whether we are 
on the firing line or not. 

Chairman Riptcorr. Without objection.. 


66-413 —76——-T 
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Your testimony has been invaluable, and I extend our gratitude 
to you. 

Our next witness is Nicholas Katzenbach, who has served our 
Nation in many, many important capacities: as Under Secretary 
of State and Attorney General. Like Dean Rusk, he is a man of 
great ability and commonsense whom we welcome this morning. 

Mr. Katzenbach, I know you have just come from a plane. You may 
proceed, sir. 


TESTIMONY OF NICHOLAS deB. KATZENBACH, FORMER ATTORNEY 
GENERAL OF THE UNITED STATES 


Mr. Karzenpacn. ‘Thank you very much. 

LT have a short statement, and it may be useful to read it. 

At least it states my biases. 

Mr. Chairman and members of the committee, I appreciate the 
opportunity to testify this morning at the invitation of the commit- 
tee. I should say at the outset that I claim no great expertise on the 
difficult subject which the committee is considering. Many members 
of the cornmittee have far more experience in government than I, and 
the distinguished chairman has a particularly broad and virtually 
unique background, having viewed problems from the standpoint of 
State executive, Cabinet member, and member of this distinguished 
body. 

Peiaga I should state at the outset the bias which I bring to this 
problem. I believe in a strong Executive and it seems to me that today, 
especially with respect to the matters of concern to this committee 
this morning, the Executive must have substantial discretion. 

I also believe in a responsible Executive and strongly hope that the 
measures adopted by the committee will not serve to diffuse that 
responsibility. Responsibility is the cornerstone of accountability and 
I strongly believe that the President and his Cabinet officers and 
advisers should be held accountable to the Congress and to the public 
for their conduct in office. 

Let me be clear that I do not think the Exeentive should operate 
in an uncontrolled fashion, and I do think that the Congress has 
extremely important responsibilities and dutics to insure that that is 
not the case. I think it is fair to state that in the areas of interest to 
this committee, the Congress has not in the past performed its role 
through legislation or through investigation. as well as it might have 
done. And I take it that. the objective of this committee is to cure 
that. situation for the future. 

That objective is to be welcomed. Indeed, I see no way of restoring 
public confidence in our intelligence agencies without the establish- 
ment of a far stronger congressional control than has existed in the 
past, and T am inclined to the view that a special oversight committee 
is today the appropriate way to accomplish that. 

Rut. as this committee knows, that is a very difficult task indeed. 

There are, I believe, three fundamental problems which have. to be 
resolved in some fashion: 

First: There is the problem that the activities to he overseen depend 
for their success upon secrecy. It is extraordinarily difficult for our 
open society and open legislative process to cope with that fact. 
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Indecd, the concept of secret activities is inimicable to our political 
system. And surely. we have secn enough by way of abuse to be 
skeptical of any form of self control on the part of the Executive. 
On the other hand, while members of Congress have certainly proven 
that they are capable of keeping secrets, they often fail to do so when 
they question the wisdom of a particular activity. 

Second: In my judgment there is a very real problem stemming 
from the fact that there is no real consensus in the Congress or with 
the public with respect to the activities of intelligence agencies at 
home or abroad. We have today no real consensus with respect to our 
foreign policy objectives, let alone how they should be pursued, And 
there is considerable division of opinion in and out of the Congress 
with respect to the tension between Icgitimate activities of law 
enforcement agencies and right of privacy. 

Third: It is extremely difficult to legislate in these areas, except, 
perhaps, at the extremes. If I am correct in this belief, it means one 
of two things: Hither the Executive must be given considerable dis- 
cretion, or the Congress through an oversight committee will be 
tempted to substitute itself for the Executive in ways in which it 
should not, and which may even raise constitutional problems. 

I believe that there should be a joint committee of the Congress 
to perform an oversight function with respect to intelligence activ- 
ities. I have more reservations about the need for such a committee 
with respect to domestic investigations by law enforcement agencies. 
But I do sce some virtuc in attempting to carve out that piece of such 
activities that relate to so-called national security matters where the 
purpose of the investigation is intelligence and not prosecution, My 
problem is that that is a difficult line to draw within the executive, 
and, I suspect, within the Congress as well. 

I believe that such an oversight committee should have both legis- 
lative and budgetary responsibilities as well as performing an over- 
sight function, I think the Congress should consider what activities, 
such as assassination attempts, it should prohibit by law. I think 
it should scriously consider a moratorium on covert activities abroad 
designed to influence political judgments, although I think the line 
between such activities is an extremely difficult one to draw. I suspect 
that the reporting requirements in existing legislation with respect 
to such activities amount to making it impossible for the executive 
to pursue such activities. My reason for suggesting a moratorium is 
that I simply do not believe that we can focus attention on activities 
of that kind until we have achieved a better consensus than we have 
today with respect to our foreign policy objectives and with respect to 
the means by which they should be accomplished. 

I believe the committee should appropriately review guidelines 
with respect. to intelligence gathering. I do not think the committee 
should be involved in formal or informal approval or disapproval 
of current activities, 

But I think the Congress should mandate the executive to maintain 
a. written record of all covert activities of whatever nature: The justift- 
cation of such activities; the approval of the head of the agency for 
the activitv: and, an assessment of the success or failure of each 
particular activity. 


Approved For Release 2001/09/10 : CIA-RDP90-00735R000200130001-0 


Approved For Release 2001/09/10 : GA-RDP90-00735R000200130001-0 


This should be reviewed by the committee some period of time 
after the fact. I believe that kind of procedure imposes a discipline 
upon the executive which would go far toward resolving the problems 
of control. 

I mentioned budgetary activities, because I believe that in the intel- 
ligence gathering process, the enormous difficulties in evaluating the 
worth of intelligence and its quality are likely to be beyond the 
competence of a committee and its staff. 

Here I believe the only effective control is a justification of a 
budget. 

In conclusion, I would only like to make two comments. 

It was my experience in Government that the objectivity and 
quality of the intelligence provided by the CA was extraordinary. 

Similarly, the ability of the Federal Bureau of Investigation of 
the highest quality. 

Clearly, abuses crept into beth organizations. but I have the feeling 
that public attention with respect to those abuses may have obscured 
the quality and dedication of the personnel of those two organizations. 

My hope would be that the establishment of an appropriate con- 
eressional oversight committee could go a long way toward reassuring 
the public without further impairment of the effectiveness of the 
agencies. 

Thank you. Mr. Chairman. 

Chairman Ritcorr. Thank you very much, Mr. Katzenbach. 

I wonder if you have had the same experience as Secretary Rusk 
who stated before you came into the room that he was rather surprised 
to find in recent years that there were activitics going on during his 
term of office of which he was not, aware. 

Did that happen in your case too? 

Mr. Karzensace. Yes, it did. 

Chairman Rretcorr. Congress aside, how do vou assure that the 
Attorney General and members of the Nations! Security Council, as 
well as the President, are aware of major activities of intelligence 
agencies? 

Mr. Karzenrace. I think that is extraordinarily difficult, if yon 
have within a department or within an agency a series of princinal- 
ities. the heads of whom have their own congressional and public 
constituents. I do not think that there is any way for a head of an 
agency to know what is going on in his agency unless that flows to 
him because of the loyalty and the sense of responsibility that peop‘e 
down the line have. 

Vou ran, Mr. Chairman, an agency that had a lot of principalities 
in i, 

Chairman Rretcorr. Tt sure did, and has more now. 

Mr. Karzennacn. I think it is extremely difficult for the Cabinct 
officer involved to be known by subordinates that he would not ap- 
prove of certain activities. It is extremely difficult for them to go to 
him. The press is extremely important in this respect. 

Chairman Rtsrcorr. We have been talking shout. oversight in the 
congressional branch. It seems to me from just'tiis morning that there 
would be need for oversight in the executive branch as well. 

It is not my intention to try to shuffle all those boxes around and in 
this legislation reorganize the entire intelligence community. Do you 
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think that the President and the National Security Council would be 
better informed if the Director of Central Intelligence were a differ- 
ent individual than the head of the Central Intelligence Agency so 
that he, at least, would have in the exccutive branch, oversight of all 
of these vast intelligence-gathering agencies and his basic responsi- 
bility would be to the President and the National Security Council? 
Would that help in any way? 

Mr. Karzenzaci. I do not know, Mr. Chairman. I have not really 
thought about that particular proposal. 

Chairman Rrercorr. At the present time it is true, is it not, that 
the head of the Central Intelligence Agency is also the Director of 
Central Intelligence? 

Mr. Karzenpaci, Yes. : 

The only problem that I have in splitting that is what kind of ten- 
sions do you get between the two? ; 

Chairman Rintcorr. Of course, the only tensions you would get 1s 
that the President is the boss of both of them in the executive branch. 
There would be that responsibility to make sure in the future that 
the President of the United States and the Secretaries of State and 
Defense do not wake up one day to find out that a major operation 
has taken place of which they have been ignorant. 

Mr, Karzenrzacrt. I think part of my hesitation is that I think that 
the operating head of an agency has a better capacity and a better 
sense to know what is going on within his agency. Now, beyond that, 
you raise the question of how do other interested decisionmakers, con- 
sumers of the intelligence, get informed about it? 

You can do that through the National Security Council mechanism. 
The difficulty with that is in any large bureaucracy, the heads of all 
of those agencies are extremely busy people and frequently some de- 
putics and assistants do not do their homework in an area where they 
do not have the operating responsibility. 

Chairman Rretoorr. The reason that T raise that point is that from 
my experience as a judge with criminal jurisdiction, and as a Gover- 
nor of a State I was always amazed at the rivalry and the jealousy be- 
trween. local police officers, State police and the FBI. It was really com- 
petitive. I am sure Senator Javits, as attorney gencral in New York, 
noted that. 

After all, you have all of these various intelligence-gathering agen- 
cies. Historically, philosophically, there is rivalry and jealousy be- 
tween all of them. But here the Director of Central Intelligence, who 
really has the best access to the National Security Council and the 
President, is also the head of the Central Intelligence Agency. Tt puts 
the Central Intelligence Agency in a preeminent position, because 
the man who heads that Agency is also the Director of Central In- 
telligence who is probably in the position to make the final decision, 
which will go to the National Security Council and the President. 

I just raise the point. I had not thought of it before the testimony 
of Dean Rusk and yourself today. 

Mr. Karzenpacn. I think it is certainly a possibility that should 
be seriously considered. I think that some competition among the in- 
telligence agencies, even with a certain amount of redundancy is prob- 
ably a good thing in trying to work out the various possibilities and 
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to have different views about what it is that might occur, and have 
different opinions about it. 

It seems to me to be a healthy thing. 

Chairman Rirtcorr. Is there any excuse for the Secrctary of State 
not being aware of an operation that affects the foreign policy of the 
United States of America? 

Mr. Karzensacn. No: I really cannot think of any. Certainly it is 
no excuse for the President of the United States not to know about it. 

Chairman Rmicorr, I have one more question that I would like to 
ask. My 5 minutes are up. 

Do you think the Congress should be briefed in advance or simul- 
taneously with the undertaking of intelligence operations? 

Let me give you two examples. Let us take Angola or the Glomar 
project that cost $250 million. Take those two incidents. 

What should be the relationship between that type of an operation 
with the Congress of the United States? 

Mr. Karzenracu. I think that today, as I said in my statment, you 
have so much difference of opinion in the Congress and difference of 
opinion in the publie that I think that a briefing of any substantial 
numbers of Congress will result in a leak to the press. I think that 
does much more damage than not carrying out, or even contemplating, 
the operation at all, which is why I would suggest—although I think 
there is some loss involved in it, certainly some potential loss, even— 
at Jeast a moratorium on any such activities so that the general public 
and the Congress does not focus its attention on that and spend some 
time really focusing some attention on what our role in the world is 
and how we ought to carry it out. 

Chairman Rigicorr. Senator Percy. 

Senator Percy. Thank you, Mr. Chairman. 

We certainly welcome Mr. Katzenbach here today with his fine 
background and knowledge. 

On page 4 of your testimony, you indicated that the oversight com- 
mittee should have both legislative and budgetary responsibilities. 
By budgetary, do you mean appropriations approval ? 

Mr. Karzennacn. I think it should review and approve the budget, 
because I think that in many of your intelligencs agencies, the budg- 
ets are huge. It seems to me the only way you cen measure the value 
of that is to make the Agency justify, not just its activities, but the cost 
of those activities against the product. 

Senator Percy. I orbited that idea yesterday for thought. You are 
the first witness who has come in with a prepared statement on it, and 
I welcome it. 

I am not positive I am for it, but it may solve the proliferation 
problem for us. At least it is something that this committee should 
consider. I am delighted to have you comment on it. 

Yon clearly say that you do not think the committee should be in- 
volved in formal or informal approval or disapproval of current 
activities. How quickly do you think that. the committee should have 
information as to a covert activity having been carried out? Imme- 
eee after it has been completed so that there is no possibility of a 
eak ? 

At what stage? - 
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Mr. Karzenvacn. I would think that you ought to review the guide- 
lines beforehand. Then, I think you ought to have a very thorough 
paper record which you would require by law to be kept. Then I think 
it would be a period. I would say a couple of years afterward. 

Senator Percy. Would you say that the committee should be well- 

enough informed so that if something was carried on and they found 
out about it 7 years later that they should not be surprised that that 
kind of activity had been carried out because the guidelines had been 
sufficiently detailed when they laid that policy down? 
_ Mr. Karzenracu. Yes, Senator; it would be at least my experience, 
if you are forced to put down in writing what the operation is, what it 
is intended to accomplish and the justification of it in some detail, 
and then a review of it afterward and the head of the Agency, or 
indeed the National Security Council members, are forced to sign off 
on that disapproving or approving, that itself has the effect of giving 
much more serious consideration. 

Senator Percy. Would that not just alter completely the present 
procedures of the CIA? I would think that it would almost. be impos- 
sible for them to commit everything that goes on to writing. 

On page 5, your suggestion may correct a lot of the abuses, 

Mr. Katrzenpaci. I think the high officials of the Government from 
the President on down to the heads of agencies are concerned, while 
they are in office, as to how their office is going to be viewed in future 
times, and I think ereating that kind of a record inhibits questionable 
activities, 

Senator Percy. The Central Intelligence Agency has a very large 
budget and large amounts of cash are actually used to pay off in- 
formants and so forth. 

Mr. Karzenzacn. I think in sum total, quite large amounts of cash. 

Senator Percy. Do you think there are adequate auditing procedures, 
considering the large amounts of cash involved ? Js this something that 
from a procedural standpoint we should look at? 

I do not think GAO has access to those records, for instance. The 
Comptroller Genoral of the United States cannot get information, 
When I requested a study they were simply barred from getting certain 
information, even about the number of people involved in certain kinds 
of activities, 

Do you think in our oversight responsibility, we should try to get 
a handle on some of this and set up procedures that would be much 
more controllable ? 

Mr. Karzenpacu. I think you should be satisfied with the auditing 
procedure, although I have no reason to believe that the Agency has 
not, itself recognized the problem involved in handling cash. 

I would just suspect it has procedures at least designed to avoid 
the problem of someone pocketing half of them. 

Senator Percy. While you were the Attorney General and had the 
FBI under you, and the Director of the FBI, presumably, reporting 
ae to you, did you have trouble getting information from the 

1? 

Did you have the feeling that they kept information from you as 
Attorney Gencral ? 

Mr. Karzenpactt. It is clear that they kept information from me 
as Attorney General. The FBI floods the Attorney General with 
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memorandums everv day, at least two-thirds of which, during my time, 
were not worth reading. 

I think that the problem there, if you asked a question, you got an 
answer. Whether the answer was correct or not, you had no means of 
knowing because vou had no means of getting inte any of the Bureau’s 
files or records. Of course, Mr. Hoover kept a very, very strong con- 
trol over the agents and the Bureau, so that there was no possibility, 
really, of any agent telling a Jawyer in the Justice Department or 
getting to the Attorney General anything Mr. Hoover did not want. 
It was his job if that occurred, 

Senator Percy. Finally. do you have anv views as to the practice 
that has now been adopted of House and Senate committees or snb- 
committees unilaterally deciding to release previously highly classi- 
fied information on their own authority ? 

Mr. Karzenpacey. I am not particularly happy that they do it, but 
TI reatly do not. question the ability of a committee of the Congress any 
more than a Member of Congress, if that is something that he chooses 
to do in the legislative process, I believe that he can do it. 

Senator Percy. Thank vou very much. 

Chairman Riercorr. Senator Nunn. 

Senator Nunn. Thank vou, Mr. Chairman. 

Just a couple of questions on the moratorium on covert activities. 
Mr. Katzenbach. Are you speaking of covert political activities and 
covert intelligence activities, or just one? 

Mr. Katrzenpacis. The political activities. 

TI repeat what I said: it is not easy in al] circumstances to make the 
distinction between the two of them. 

Senator Nuwx. What you are saving basically is the planning of the 
covert activity—the briefing of six committees and the leaks about 
that activity—is much worse than if we had planned the activity at 
all. Without getting any of the benefit of it, we are geting all the blame 
from it. 

That is where we. are right now. 

Mr. Karzenpacn. I think that is true. As a part of that, and a fur- 
ther extension of it, as Jong as any covert activity is going on, the 
Agency in the United States is going to be blamed for everything that 
goes on. 

Senator Nunn. I am comforted by the fact that I do not think any- 
thing that. we would do in creating a joint committee or a Senate com- 
mittee could be worse than the status quo. 

Mr. Karzensacn. I sympathize with the Senater, but I do not want 
to underestimate the committee in any way. 

Senator Nunn. What do you see after the moratorium in terms of 
covert activity ? 

Let us say that some kind of consensus emerges. What kind of con- 
sensus would you like to see about covert activity 4 

Youn already have said, I believe, that vou do not think that Con- 
gress should receive advance notice a written recard of those activities. 

Mr. Katzennacn. I think most covert activities ought to be 
abandoned permanently. I think there are some covert activities, pri- 
marily in terms of funding, in societies where there is some possibility 
of that society becoming more liberal, more democratic, some possi- 
bility for some precedent, some criticism of that kind. 
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T think that the funding of a newspaper helping some form of more 
democratic process, even perhaps in some circumstances funding parts 
of political activities, of electoral activities. 

T am not as offended by that as some, if it is moving the society in 
that direction. 

I think support to labor unions in some countries, to try to get a 
labor movement going is good from our foreign policy point of view. 
We are far better off in this world if other socicties had some of the 
conflict, some of the freedom of speech and freedom of political activi- 
ties, that we would be a far safer world. 

To the extent that that can be encouraged—it would have to be en- 
couraged by a modest amount of covert funds. 

Senator Nunn. One other question. 

Moving from the practical to the theoretical for a moment, what 
do you sec as the constitutional relationships at stake here? What con- 
stitutional revisions, as a lawyer, come into play in the deliberation ? 
The role of the Congress advising and consenting in the area of foreign 
policy, I suppose, is one. 

Mr. Karzensact. The only one that I am concerned about is the 
delegation of formal authority to committees of Congress to really act 
for the Congress, which I do think raises very serious Constitutional 
problems. 

T think that as a matter— 

Senator Nunn. Would you amplify that? The delegation of Con- 
gressional authority: 

Mr. Karzenvacit. I do not think that a committee of Congress 
should have the authority to approve or disapprove a particular act of 
the executive. I think that that role belongs to the Congress as a 
whole, and I do not think it is delegatable to a part of it, in my view 
of the Constitution. 

Apart from that, which is the concern that I had here, I think that 
the Congress, the way I view the Constitution, the Congress has enor- 
mous power and the executive has very, very little other than what 
the executive gets from the Congress through the legislative process, 
through the appropriations process. 

I think that the Congress can do about anything that it wants to 
do in a legislative fashion. It is an extremely broad power, a broader 
power than in many instances can be practically used, since there is a 
great deal of delegation to the President, to the executive. 

Senator Nunn. Thank you. 

Chairman Rretcorr. Senator Javits? 

Senator Javrrs. Thank you, Mr. Chairman. 

Mr. Katzenbach, we welcome you to an old place for you, and I see 
that Dean Rusk was here. I was not able to be here. I was marking 
up an education bill. 

T ask unanimous consent that the prepared statement ? that I would 
have made at the opening of the hearings may be inserted. 

Chairman Riptcorr. Without objection, so ordered. 

Senator Javits. I am very interested in your view on a moratorium 
on covert activities. That is, that we cannot run the affairs of the 
world unless we are going to say we are going to have no covert activi- 
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ties, so that we may not need them before your moratorium would ex- 
pire. What about that ? 

Mr. Karzennaci. I believe today if you said no covert activities 
designed to affect political purposes abroad, that the country could 
live with that. 

There would be some loss in some situations. I cannot see any major 
loss out of that. There would be some gain simply in not doing it and 
reassuring the American people, and I think reassuring people abroad. 

T think it should be seriously considered. 

The moratorium is something that accomplishes that for a period 
of time, and then permits the problem to be reconsidered perhaps in 
some calmer circumstances than today. 

Senator Javrrs. So we find. I think it is quite a different proposal. 

Jn other words, you would not have your suggestion applied to in- 
telligence gathering? 

Mr. Karzennacn. No, sir, I would not. 

I repeat again: The. line between intelligence gathering and in- 
fluencing political activity is not an casy one to draw. 

Senator Javirs. Lagree. 

Nonetheless, you would not—— 

Mr. Karzensacu. I would not. 

Senator Javrrs. I think that makes it certainly much more engag- 
ing to me as a suggestion. 

The other thing that I would like to ask you is this. It seems to me, 
in examining the whole intelligence picture, that we do not give 
enough emphasis to something that. has been raised—Senator Percy 
has raised it, others have raised it: What about intelligence that we 
are entitled to? We have no intelligence-gathering activity. 

We are the pecple who make laws, and we just stopped the United 
States from doing what it wanted to, according to the President, in 
Angoia and we had a lot te do with pulling him out of Vietnam. 

We need to know something about intelligence ourselves. We have 
no way to do it, except from the intelligence cemmunity. 

Hence, question: Do vou believe that the laws that we are consid- 
ering adequately provide for that problem? I rather do not, and I 
would avpreciate any suggestion. 

How do we get. there? Not just supervise what intelligence is being 
gathered for the benefit of the President, Army, Navy, Air Force, et 
cetera ? 

How do we give ourselves a source of intelligence upon which we 
can rely which can be disseminated among us enough to make it a 
working tool so that we may legislate. 

That is point 1. 

Point 2, assuming that, how do we give ourselves the means to 
determine what we will release to the country so that the country 
might be persuaded. We cannot just leave that to the President, or 
even. tie our hands that we will not do it if the National Seenrity 
Council, or some other agency or some individual who classified the 
documented secret. 

We tell the executive that we do not think it is secret, and he says, 
Tam sorry, I do. 

Then what? 
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It seems to me that those are two questions that we have to wrestle 
with on this matter. ; 

Mr. Karzunpactt. Let me say that there is no question about the 
fact that masses of paper are classified within the Government far 
too high from the classification point of view. 

In fact, I always thought, if you want to keep something secret, you 
would not classify it, and nobody would then bother to read it. 

‘As far as the intelligence is concerned, I think I am really in dis- 
agreement with you, in a sense, Senator. I really do not believe that. 
in terms of the broad foreign policy lines the understanding of what 
our role is and basically how it should be carried out for the Congress 
to perform its functions, requires a kind of detailed intelligence that 
we gather for execution of that policy. 

L also think that if we are gathering good intelligence, and I think 
we are—at least I think we were, and I think we still do—I think that 
at least the presentation of the conclusions of that, which is done in 
connection with legislation, ought to be sufficient, from the congres- 
sional point of view—there is no President, no Secretary of State, no 
Secretary of Defense who has an interest in having anything but good 
intelligence. He wants the most objective views that he can get. 

Indeed, that is in part why we have multiple intelligence agencies 
within the Government, so that if there is disagreement about that, 
that can be brought to his attention, and indeed, I would think on 
important matters, ought to be brought to the attention of the 
President. 

Senator Javrrs. Mr. Katzenbach, that is something that you and I 
do not agree on. After Watergate, Vietnam, and a few other things, 
T am not prepared to accept the conclusions of the intelligence gather- 
ers, which is often designed to induce us to adopt the policies which 
they are recommending, and I want to know the barcbones of the two. 

T might have a very different opinion. 

So in my judgment, and I value very much your contribution and 
respect you cnormously—lI think that is a big problem for us. 

Mr. Karzenpacu. It always concerns me to be in disagreement with 

ou. 
' Senator Javrrs. I respect you greatly, as you know, and J value your 
testimony. 

T do think this is one we have to wrestle with. 

I would like to ask one other question in that connection. This over- 
sight committee, which I think would be designed—I like very much, 
Senator Percy, the rotating aspect of it. 

Do you think that that might be a suitable committee if it were a 
point of entry and exit for intelligence information? In other words, 
whether we should extend its authority to determine whether or not 
a collective sense of responsibility will allow or not allow certain types 
of intelligence to be released as an element of the public’s consideration 
of a given bill or policy that we wish to announce, and here in the 
Congress adopt? 

Do you think that committee might also have a role in that so that 
we have a greater collective sense of responsibility than just leaving it 
to the constitutional provisions of our privileges? We have had some 
instances of that, and I know my colleagues are as worried about it 
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as I am, that we are going to have some very serions disciplinary prob- 
lems, The more we know, and the more we have a right to know. 

J just offer that to you for your comment. : 

Mr. Karznnpacu. I think that is a very useful suggestion as far as 
internally in the Congress controlling things are concerned. 

The provlem that I see with leaks of information from the Congress 
is not the fact that Senators and Congressmen cannot be trusted ta 
keep secrets. It is the fact that they are simply opposed to the policy 
very strongly and any information that they get that would strengthen 
that policy position of theirs, they find it much more difficult to keep 
secret. 

In other words, if you really strongly believe that there should be 
no covert activities in Angola at all, it 1s a great temptation to cffec- 
tively destroy those activities by making them publicly known. 

Senator Javirs. Thank you, Mr. Chairman. 

Chairman Rrercorr, Senator Glenn ? 

Senator Grewn. Thank you, Mr. Chairman. 

Mr. Katzenbach, I was disturbed as you know—-I think you were in 
the room—awhile ago when Secretary Rusk was here about the fact 
that even the Secretary of State was not necessarily apprised of every- 
thing that was going on. Some of these activities, covert, I presume, 
that could possibly have altered the who'e course of what he was trying 
to do as Secretary of State, yet these decisions were being made by 
someone else, It seems to me that before we really decide—let me 
back up. 

Yesterday, I was more concerned during the testimony here and in 
the qnestioning whether we should set. up a joint or single committee, 
whether we have not only budgetary authority, but appropriating eu- 
thority given also to this committee, so that we d» not proliferate the 
number of people mvolved. that we kept the confidentiality of this 
thing very close. Much should be secret. 

I was thinking about this this morning. Maybe there is something 
very basic that we have to decide before that. 

What are we going to oversee, No. 1? 

Who are we going to contact? Ave we to get dewn into every little 
file someplace? Is this to be a main interface, to use an overused 
word—is this an interface with the NSC, as Secretary Rusk has pro- 
posed as the authoritative group we would be dealing with, or should 
it be with the CIA? 

it seems to me whether we structure this as a single comniittee or 
a dual committee in the Congress or whatever we ‘to may well depend 
on what function we are going to oversee. 

T guess my question, No. 1, is what group in the executive branch 
do you think should be responsible for running these activities? 

Should it be the NSC or the CIA? 

Mr. Karzenpacit. If the committee is to oversee intelligence activi- 
tics, it should be overseeing the agencies that carry them out. 

T have a problem with the FBI until they get recognized in the ex- 
ecutive branch, I do not know how the committee covers the domestic 
aspects of this, that, unless it becomes either a separate part of the 
Department of Justice, or something of that kind—I really have not 
thought that part of it throngh—I would think thet you would simply 
be overseeing the activities of the agencies that gat?er, collect, and dis- 
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seminate intelligence and the agency or agencies that take actions de- 
signed to influence political activities. 

Senator Grenn. You think an oversight committee should go di- 
rectly to the FBI, CIA, and NSA? 

Should it be the CLA coordinating all these activities and us having 
one central reference point and making them responsible for every- 
thing, or for keeping us informed of everything going on? 

Mr. Katrzrnpacu. I am inclined to think it should be separate agen- 
cics. The only reason I say that, Senator, if there is value to having 
separate agencies, then the committee should not take action which 
puts particular power in the hands of the Director of the Central In- 
telligence Agency. 

Senator GuenNn, Ilave you had an experience similar to the one Sec- 
retary Rusk described where you were involved in things, and yet there 
were overt or covert things going on of which you should have been 
apprised and were not? 

My. Karzenzacit. Yes; I believe. Of course, when I was in the De- 
partment of State, I probably thought that he knew. 

Senator Grenn. Thank you, very much. 

Chairman Rustcorr. Senator Percy? 

Senator Percy. Mr. Chairman, in view of the vote that we have at 
1:30 today, Secretary Rusk has thought that we could improve our 
procedure if the members of the National Security Council would 
‘exercise their responsibilities with grcater diligence, and we think we 
‘should also. We are going to try to do that, 

Tt could well be though that when we have only six statutory mem- 
bers including the President and Vice President on the National 
Security Council, and in the Cabinet, the Secretary of the State and 
Secretary of Defense, that it could well be that the Director of the 
CIA, if someone put his “cotton-pickin” hands too decp into his 
business, he serves on that committee at the sufferance of the President 
generally. He could just fecl that he could be intimidated and taken off. 

Would it be better to have more Cabinet members—for instance, is 
there one or two other additional ones that should be made statutory 
members so they feel they could still be removed as 1 Cabinet member, 
they still feel that they have a built-in responsibility in law for that 
appointment that they carry and specifically I am thinking of a vote 
today at 1:30 to override the President’s veto on the Secretary of the 
Treasury, who is not a statutory member, in spite of his vast responsi- 
bilities, possibly the Attorney General. 

T think I would feel more comfortable if the Attorney Gencral felt 
that he had a real responsibility in law serving on the National 
Security Council. 

Mr. Karzensacu. I do not really know how to answer the question, 
I am skeptical with respect to two things. 

The first one is, I have already made the point you are talking about, 
extremely busy people whose main focus of activity and major re- 
sponsibility at any given time are not in this area, and therefore 
whether they really would feel the sense of responsibility that you 
contemplate that they ought to feel, I have some query ‘about. ° 

Second, not all of those people have the resource within their 
agencies to be as well informed ag others, so it would seem to me 
unless—to use the Secretary of the Treasury as an example—unless 
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this was a matter that really involved his Department, his responsi- 
bility, and his interests, he is not going to know very much about it. 

Senator Percy. Thank you. 

Chairman Rintcorr. Thank you very much for your valuable 
contribution. 

[The prepared statement of Senator Javits follows:] 


PrepareD STATEMENT of Hon. Jacos K. Javits, a U.S. Senator FRoM THE 
SrareE of NEW YORK 


Mr. Chairman, the heavings which we begin this morning deal with legislation 
which will resolve issues of far reaching importance to the people, to Congress 
and to the Executive. For more than twenty-five years the question of what 
constitutes appropriate congressional oversight of the U.S. intelligence com- 
munity has been debated. This debate hus taken on a new meaning and particu- 
lar urgeney during the past year as a resnit of the work of the select comunit- 
tees in the Senate and the House in examining the operations of these agencies. 

While a series of serious abuses of executive power have been documented 
in the course of these efforts, it should not be the purpose of our hearings to 
replough the groutd which has been thoroughiy and: ibly explored by those 
Committees. Our responsibility is to act on the findings of our eoHeagues and 
establish a more realistic and effective system of congressional oversight in 
this field. 

In my view, the roaintenance of a superior intelligence capability is a funda- 
meptal requirement of U.S. uational security. And this can be made entirely 
consistent with safeguards, against the extraordinary abuses of power involving 
vialations of the constitutional rights of U.S. citizens in these activities which 
have been disclosed. There is an immediate need for (tongress to define more 
elaurly our intelligence requirements and to draw up workable guidelines for 
intelligence activities. Therefore, the central question before this Committee is 
how to obtain a workable baiance between secrecy and oversight in devising a 
strengthened and more effective mechanism for that purpose. Congress must 
examine its own institutional strengths and weaknesses, and its own constitu- 
tional role in foreign afiairs with reference ta the Executive. 

Some may contend that the President’s powers under Article I of the Con- 
stitution as Commander and Chief preclude any new or enlarged roje for Con- 
gress in monitoring the broad policy directions of these agencies. There is no 
doubt that intelligence is an executive function of goverument requiring de- 
cisions and administrative action which are properly assigned to the President 
and by him to the National Security Council. However, the argument that 
the Constitution prohibits a process of congressional policy review and policy 
critique ou a timely basis to support its legislative and appropriating authority 
would deny to the representatives of the people the opportunity for positive and 
imaginative oversight of these activities. J look forward to the testimony of 
Administration and other witnesses on this point. 

Another related issue which must be squarcly faced is the question of pro- 
tecting the confidentiality of sensitive, national security information which many 
Inembers feel must be made available to a new oversight committee under pro- 
cedures which are acceptable both te the Congress and.{o the Executive. On this 
Qilienit question, we mvst find a way to duplicate the effective and workable 
procedures Which were enacted under the War Powers Sesolution of 1973. 

Mr. Chairman, the public concern over the covert activities of the CLA must 
not ebscure the need to face other equally important problems within the U.S. 
intelligence community. With a total budget in the foreign intelligence field of 
almost $6 billion aunually these activities can impact adversely upon American 
foreign policy. ean violate the constitutional rights of U.S. citizens and can cause 
the misuse of intelligence estimates by some who would mislead the people. 

One of the first obligations of any new oversight committee would be to inquire 
generally into the nature and justification of the vast aud expensive intelligence 
fort which is maintained by our government. To do so it must have the orga- 
jiizational strength and powers of access to enable it to function effectively and 
responsibly. . 

Tntelligence gathering is an important activity in. the operations of many 
government agencies. Not only foreign and military intelligence but intelligence 
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gathering concerning civilian activities and the law enforcement intelligence 
operations most significantly involving the FBI and the IRS require the most 
careful examination and scrutiny by the Congress. Activities which are outside 
the rule of law must be confronted and the general purposes and extent of such 
activities rationalized and balanced against competing national interests. 

We must also pay particular attention to the need of the Congress in order to 
legislate wisely for intelligence information and to determining what is needed 
for the people in determining their attitude on legislation. 

I look forward to the wide array of witnesses which the Committee has ached. 
uled and the opportunity to help in resolving these extremely complex and im- 
portant issues. 

Chairman Ristcorr. Mr, Phillips, please. 

“Mr. Phillips is the former Chief of Latin American Operations for | 
the CIA, During the midst of the criticism of the CLA, Mr. Phillips 
resigned to organize U.S. intelligence officers to defend the CIA against 
those who attack it. 

The group is called the Association of Retired Intelligence Officers, 
and I think it is only proper that we hear from some one who represents 
the men in the field who do a lot of this work and who have been under 

criticism. We welcome you and appreciate having your views, Mr. 
Phillips. 


TESTIMONY OF DAVID ATLEE PHILLIPS, PRESIDENT, THE 
ASSOCIATION OF RETIRED INTELLIGENCE OFFICERS 


Mr. Putters. Thank you, Mr. Chairman. 

Thank you for inviting me to appear before the Government Opera- 
tions Conimittee in connection with your deliberations on the intelli- 
gence community. 

Tam _a retiree of CIA and the elected president of the Association 
of Retired Intelligence Officers, and organization of 600 men and 
women who have served in some aspect “of intelligence in CIA, the 
Department of Defense, the Departinent of State, the FBI, or other 
agencies, 

“ARIO—the initials denoting our group, not a eryptonym or code 
word—is a private ors ganization independent of any government 
agency. 

Its purpose is to promote public understanding of our country’s 
need for timely and accurate intelligence and to foster a full ¢ apprecia- 
tion of the role of intelligence and counterintelli igence, 

Responding to your questions today I can state my own views and 
those of my colleagues. This is because I recently polled ARTO mem- 
bers in preparation for this appearance, There were more than 300 
responses to my questionnaire. 

Sixty percent added some comment, and 10 percent attached quite 
lengthy comments, indicating a satisfaction in participating, even in- 
directly, in this intelligence discussion. 

We hope our experience will be useful. The thoughts T will convey 
today, come from men and women who have spent their lives i in intelli- 
gence at home and abroad. Conservatively calculated, the views re- 
flected in the poll represent some 6,000 years devoted to the intelligence 
profession, 

Perhaps the opinions on congressional oversight and covert action 
operations will be of most inter est to this committee. First, brief obser- 
vations on other issues. 
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When percentages do not total 100, an undecided or no opinion ele- 
ment exists. 

Queried about PFIAB, the President’s Foreign Intelligence Ad- 
visory Board, 51 percent of the respondents said it should remain as it 
is, but play a more important role; 30 percent. believed it should be 
expanded and play a very significant role; 10 percent thought it 
should be eliminated ; 88 percent believe the 40 Comnmittce, with repre- 
sentatives from the Executive, Departments of Defense and State and 
CIA, should remain about the way it is. 

The 8 pereent who thought it should be expanded suggested con- 
gressional membership in that exclusive club or, in several cases, some- 
one from the Department of Justice who could act. as a before-the-fact 
legal advisor; 55 percent believe the current practice of an Inspector 
General for each agency is correct, but 41 percent didnot agree, ask- 
ing for an independent Inspector General over all agencies. 

Exintelligence people are unequivocal in their opinion about money 
figures; 87 percent are convinced the intelligence budget should not 
be revealed at all, in the public sense: 8 percent believe it should be 
more open; only 4 percent favor full, public disclosure. 

Concerning the degree of exposure of previously secret sensitive 
operations of the past, 28 percent believe up to 10 percent of them 
are known, 41 percent that between 10 percent and 20 percent have 
been revealed, and 14 percent believe that more than 20 percent, per- 
hans as much as 60 percent have been. 

Exintelligence officers conclude that this has. resulted, according 
to their damage assessment, in United States intelligence capabilities 
being affected as follows: 6 percent belicve capabilities have been re- 
duced slightly, 72 percent see them damaged significantly, and 20 per- 
cent consider them crippled. 

Almost 8‘) percent of ARIO’s members believe that the senior U.S. 
intelligence chief should be, as now, the head of the CIA, wearing 
two hats. The other 20 percent would like to see him outside the CLA, 
reporting to the executive. About two-thirds of us think any CIA 
Director should be an intelligence professiona] from Defense or CIA; 
the others believe the chvice should depend on the qualities of the 
person, whether he is a professional or an outsider; 78 percent see no 
reason for a change in the name of the CIA; 17 percent opt for a new 
one. 

Predictably, exintelligence people yearn for secrecy. Only 4 per- 
cent are satisfied with present legislation: 22 percent would be willing 
to settle for a new law which would hold Hable exintelligence officers 
who betray secrets. especially those miscreants who identify their 
former colleagues abroad. 

Patterned on the British Official Secrets Act, 73 percent want a new 
Jaw which would restrict everyone. In most cases, however, those vot- 
ing for this recognize their desire as wishful thinking. 

Related and relevant is how the respondents feel about declassifica- 
tion of Government intelligence secrets. They feel strongly. The final 
authority should rest with the executive rather than Congress, $4 per- 
cent say. 

I will not dwell overlong on the three questions in our survey about 
Congress, recognizing that Congress should go about its business as 
it sees fit. But, briefly, the results: 88 percent of our members devoutly 
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wish a single, joint committee to oversee intelligence, especially co- 
vert operations. Many, a large number, saw that this would be dithi- 
cult because of jurisdictional problems, 

There would be one committee in each the Senate and the House, 
10 percent hoped; 1 percent is happy with the present arrangement 
of six committees, About 70 percent believe awareness of very sensi- 
tive covert operations should be confined to 10 or less Congressmen, 
the remainder believe up to 20 should be advised. 

Only 3 percent of our members believe Congress should be briefed 
in advance and have veto power over sensitive covert operations; 39 
percent think you should bo advised after the fact. A majority of 56 
percent want Cones to be advised in advance and to have the op- 
portunity to comment before the fact on the advisability of covert 
operations. 

Despite appearances and low morale of its personnel, the intelligence 
community is not in disarray. Quite the contrary. It appears neither 
necessary hor desirable to change many of the patterns which havo 
been built up often by painful trial and error over the past 30 years 
and are today effective. But there are some moveable pieces to bo 
inspected. 

One of my colleagues has identified the “five slices of the CIA pie 
that can be detached, discarded, or passed around to other agencies in 
Washington.” 

These are (a) the uncontroversial overt collection of information; 
(b) intelligence research and analysis; (¢) espionage and counter- 
espionage; (d) covert political action operations; and (¢) paramili- 
tary operations, 

Responses to two ARIO survey questions may be useful in this 
area. Covert action operations to influence events abroad should be 
abandoned, say 2 percent of our members; 88 percent want them to 
be conducted, as now, by CLA; 4 percent would have covert operations 
handled in another Government agency; and 7 percent believe CIA 
should continue noncontroversial, routine covert action but the major 
operations, such as support of political partics and secret armies should 
be entrusted to a new unit. 

Of exintelligence officers, 55 percent believe CTA should continue 
to have a clandestine paramilitary capability, as now, with Defense 
Department cooperation. However, 35 percent demand that paramili- 
tary responsibilities should be removed from CTA and given to De- 
fense and 4 percent said these capabilities should be abolished. 

We see three aspects of the intelligence controversy as requiring 
very special congressional attention. 

How should the Government view and deal with intelligence situa- 
tions in which specific laws have been broken yet an argument exists 
that public interest was served? In our country we must honor the 
Constitution. Abroad covert action and espionage cannot be authar- 
ized in comfortable legal terms. Western democracies cannot logically 
legalize the illegal. Historically this dilemma has been dealt with bv 
concealing the espionage function and isolating it from national 
authority. a 

Are there, adequate safeguards against the use of intelligence for. 
partisan political purposes? This problem surfaced but did not mate- 
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vialize in the McCarthy era. Watergate testimony indicates a dis- 
position of the Nixon administration to use intelligence resources 
improperly. 

We believe this chimera should be looked at coo!y and in perspective. 
Neither the survival of our form of government nor any of its insti- 
tutions have been seriously threatened by the problems which have 
arisen. 

The very existence of a secret intelligence service is a risk, but one 
we must accept because of the net gain. The best that can be done is: 
A popularly elected President who can be removed from office, a CLA 
chief who is approved by Congress, a separate chief of the clandestine 
setvice whose mission is limited, and a congressional] oversight system 
of monitoring trends. 

Finally, the nature, scope, and control of the executive use of covert 
political and military action abroad carried out by the clandestine 
service of the CIA. There is a moral question of balance between the 
character and scope of covert activity acceptable to the principles and 
practices of our Nation and the steps necessary for national survival 
and power among nations and the defense of Western open socicty. 

‘This is a very practical question, for if some covert activity is per- 
missible as long as it does not affect the principles of our society, how 
can it be administered and controlled and yet remain effective ? 

Covert action is one of a panoply of instruments of influence rang- 
ing from diplomatic statements to force of armas, Where peace to 
closed societies means merely the cessation of the use of official armed 
forces but the continuing use of other forces, the United States has 
sought to identify and neutralize these forces, often by various covert 
means. 

Tt is understandable and desirable thet where Congress constitu- 
tionally determines our commitment to official war, Coneress should 
participate in the guidelines of covert struggle and unofficial war. 

Clearly. in the post-World War IT world, the executive has found 
the covert response to threats to our interests appropriate. A con- 
gressional monitoring and check as to whether this drift is appropriate 
is a natural act. But the legislative should not be made responsible 
for sceret, and illegal operations. The executive. which must be re- 
sponsible, must be given some discretion. 

Whether a capability to execute covert action operations can be 
reestablished—it does not exist now—in our Government is open to 
sevions question. 

TRstory, practices of other governments, a study of the nature of 
espionage, and covert action. show emphatically that the function 
shold he concealed in Government structure and isolated from official 
national authority. 

Some want the function unconcealed and tied officially to the highest 
authority. This will not work. a 

Gentlemen, you are about to revise intelligence rules established 
more than a quarter of a century ago. I wish I could identify some 
eminent authority, 9 political scientist with the wisdom and vision 
of a Leonardo da Vinci, who could sketch for von the vear 2000. 

_ The critical aspect of your approach to the dilemma of seeret opera- 
ticns m an open socicty is, former intelligence officers believe, the 
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drafting of legislation suitable for the America of 1976—so soon after 
Vietnam and Watergate which will also accommodate the conduct of 
intelligence in an unknown future in an imperfect world. 

‘Thank you. 

Chairman Rrstcorr, Thank you very much, Mr. Phillips. 

You mentioned in your statement that 98 percent of your members 
faver some sort of new intelligence committee, and only 1 percent 
want it as it is now. 

Why do you think that is? 

Do you believe that the creation of an intelligence committee would 
actually bolster the effectiveness and reputation of the agencies? 

Mr. Putuixres. Sir, I think that there is no question of that. The 
rationale behind that statement is that the degree of leaks and ex- 
posure of previous operations has been great cnough that it is felt 
that six committees would be—how many people must know about 
these committees, stafii members, and so forth ?—will inevitably lead 
to such leakages. 

One of the interesting aspects of our poll is that we extracted from 
these 300 responses about 15 which were from the most senior membeis 
of the intelligence agency. 

Where the normal member of our association thought that perhaps 
20 percent of our secrets of the past had been exposed, these very senior 
members who have dealt with the Executive and with Congress believe 
that 60 percent or more have been exposed, so that intelligence orga- 
nizations and intelligence officers look to a single joint committee, or 
at least one committee in each Tlouse, which we believe—and you have 
certainly shown in these discussions yesterday and today, the impor- 
tance of maintaining secrecy—would bolster the efficiency of intelli- 
gence operations. 

Chairman Riercorr, Therefore, the men in the field, the men on the 
firing line across the world, believe it would be better and timely— 
and the sooner the better—to create a single oversight committee in- 
stead of the six? 

Myr. Prutripes. Absolutely. 

Chairman Rinicorr. You mention in your statement that although 
only 8 percent of your membership believes Congress should have veto 
power over sensitive covert operations, a majority, 56 percent, want 
Congress to be advised in advance and have the opportunity to com- 
ment before tho fact on the advisability of covert operations. 

Could you tell us what the reason is behind that ? 

Mr. Puuraiims. I think that I would be less than candid if I did not 
say that intelligence officers want others to share the responsibility, 
to take some of the heat after the fact, especially when that heat is 
applied 15 or 20 years later. That is certainly part of it. 

Where that statement says comment before the fact, we mean by 
this to make their opinions known to the Executive so that if the 
Executive goes ahead with the decision for covert action it is aware 
of the reservations of Congress. 

T must say, however, that in all of these answers to our question- 
naires, in the comments, these answers usually said: This is predicated 
on the assumption that we are going to have the kind of committce 

which would be able to keep secrets. 
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Chairman Rrercorr. Your membership would not favor this com- 
mittee to have the veto power over whether or not an operation goes 
forward. That is the decision of the President, or the Executive? 

Mr. Putites. That is true, sir. 

Chairman Rretcorr. Senator Percy ? 

Senator Percy. Thank you, Mr. Chairman. 

Following up on that same question, do you feel that the implica- 
tion might be of intelligence officers that only a handful want Con- 
gress to have a yeto power but they want to share the responsibility ? 
Is there some implication that they feel there ought to be some con- 
gressional oversight over some of these operations which they might. 
not believe in? 

What is your feeling as to the group that you represent as to the 
confidence they feel that most of the time they have been right in the 
things that they have been carrying on and doing? Many members 
of the intelligence community have said in their judgment that many 
times, too many times. we were on the wrong side, we were identified 
with the sure losers, and we could not. have made out very well? 

Mr. Puinyres. Senator, I think that perhaps the best answer to that 
is to indicate that I believe that. most intelligence officers, especially 
those involved in sensitive political operations, are really becoming 
pretty weary of operating under the Charter which says that they 
have “other such functions and duties,” and no one has ever written 
out what those “other such functions and duties” are. 

I know of a number of instances where intelligence officers have 
asked, why are we doing this? The answer was. because the Presi- 
dent says that is one of your “other functions and duties.” 

That phrase in the 1947 Charter which established the CTA is what 
T call the great big banana peel. I think that intelligence officers ara 
looking for guidance. They want to know what is expected of them, 
and that is really the answer. 

Senator Percy. I would like to ask vou about your organization. 

Do you intend to ever publish a list of vour membership ? 

Mr. Punts. We disenssed that. We found we now have about. 640 
members, that perhaps 100 of them are in positions where they said 
that they cannot acknowledge the fact that they were once intelli-. 
wence officers. About 30 of that hundred sav thev cannot: do that be- 
cause of the extremely sensitive positions they held. The other T0-say 
they are afraid that they might lose their iobs if the places where 
they work know that thev once worked as intellirence officers. 

It is not quite that dramatic. but to one degree or another, they 
feol that in their Jocal communities they do not want it known that 
they once worked in intelligence. I think that. is en indication of the 
concern of intelligence officers who have devoted their careers to in- 
telligence and feel somehow these days that they are second-cless 
citizens. 

The fact that this group has been invited here today has done a 
great deal to erase that. 

Senator Prrcy. I was in Paris on a personal visit last week, but 
went. in to see our Ambassador. It was the very time that the list of 
CIA agents in France had been printed—which I just abhor. It caused 
anguish and concern. There were mistakes that were made on the list. 
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of the names, addresses, and phone numbers of all presumed CIA 
a ae in Paris. It was quite a turmoil and caused hundreds of phone 
calls, 

I can well imagine why you would not want to publish the list. 

Ilow do you get the membership list? Ilow do you go about, as a 
‘former member of the CIA, to get access to the names and addresses of 
all the 650 former operators ? 

Mr. Pumiirs. It began with my Christmas card list, Senator. I 
sent out forms to people that I usually send Christmas cards to. I 
asked them to send me $10 and join my organization, and to put on 
the back of the application the names of people who they thought 
might want to join. 

That was proliferated, and usually when the applications come 
back from a new member there are 30 or 40 or 50 names, This organi- 
zation started out with five members of the Clandestine Service of the 
‘CLA, We were immediately joined by military officers who were en- 
‘thnsiastic and now constitute almost 25 percent of our membership. 

Senator Percy. How is the erganization financed ? 

Mr. Puinries. By the due of $10 a year. Sometimes some contribu- 
‘tions. Our expenses are not heavy, because the office of the organiza- 
tion is my home. 

As my wife often points out, we have a Xerox in the bedroom. 

Senator Prroy. For the record, I would ask you, does the Agency 
finance you in any way ? 

Mr. Ponnxirs. It does not. 

Senator Prency. Or did the Agency oflicially encourage you to estab- 
lish this organization ? 

Mr. Prauiazps. It did not, 

When I decided to do it, I went to see Bill Colby. I did not ask his 
‘advice. I told him what I was going to do. 

He asked me to stay on. I was running CIA operations in 20 coun- 
tries in the world, but I had the feeling that Colby was not totally 
unhappy that such an institution would be formed. But he did not 
Sous it, nor have we ever taken any sort of official funds or 
advice. 

Senator Percy. I would appreciate your objective analysis of the 
objectivity of those who have answered your questionnaire. 

Could you just comment on how differently they might see these 
operations as against someone who had not ives engaged in the 
intelligence field? 

Mr. Piunmures. Obviously, I think that pcople expect in this investi- 
gation of the intelligence community that the answers from intelli- 
gence people will be predictable. I did not find that in all cases, 
Senator. 

I was quite surprised, for instance, to find that the majority favored 
ue Congress knowing of and commenting on covert action before the 

act. 

I also note that there is a particular stance that I have, a personal 
recommendation that I have made to the Senate, and I am sharing that 
with a resounding minority of 7 percent of the members. So while 
it is not a precise list, I think it is an honest list, because, contrary 
to opinion, the job of an intelligence officer is to arrive at the truth, 
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or a proper perception of the truth, for policymakers. I think that the 
answers are honest ones. 

Senator Percy. I want you to know that I put in the record yester- 
day an article that I had written for the Chicago Daily News a year 
ago. I was deeply concerned about morale in the intelligence commu- 
nity at that time. It has gotten much worse. 

But I can assure you that the members of this committee—and I 
certainly, as one Senator, will do everything that I can to always point 
out the invaluable service that has been provided by the CLA and by 
other intelligence agencies. We could not operate as a nation without 
that kind of work. 

That is not to condone the reprehensible acts that have been carried 
out without even the knowledge of the Director or the President. 

We will certainly try to be balanced in these hearings. The most 
fair man I know in the United States is our chairman. 

Chairman Riprcorr. It is really sad when you consider that men and 
women who have risked their lives over a period of many years to 
gather information for the President and the Nation feel a sense of 
shame to go back to their home communities anil say they worked in 
that capacity for the United States of America. What we are doing 
today to get an oversight committee in no way, as far as I am person- 
ally concerned, reflects upon the character and ability of the individ- 
nal members of your organization. I am glad to have the reaction of 
your membership, because contrary to these whe want to do nothing, 
my feeling is that the intelligence gathering agencies are under a very, 
very dark cloud and until we have an oversight committee, we will 
not be able to restore the confidence of this Nation. And you and vour 
ynembershin feel the same way, too, that an oversight committee estab- 
lished in the Congress would be very, very helpful to the intelligence 
agencies, 1s that correct ? 

Mr. Puitiies. That is correct. sir. In the field, an intelligence officer, 
a military intelligence officer, someone from the CLA, is delighted to 
have a good ambassador who establishes control cver what he does. He 
does not get into trouble, and he is able to do his job correctly. 

Senator Percy. Mr. Chairman, I would ask unanimous consent that 
a couple of additional questions that J have he submitted to Mr, 
Phillips. If we covld provide the secretarial help before he leaves, we 
would not burden him at home, then, with further work. 

For the record, IT would like an expansion on what the British 
Official Secrets Act is and a few other things. 

Chairman Rtsrcorr. Without objection. the staff and the secretarial 
help will be available to vou so that you do not have to have your wife 
or yourself pecking on your typewriter with one ‘inger. You can bring 
it in and give it to them. Mr. Wegman will arrange that. 

[ The information referred to follows :] 


ASSOCIATION OF RETIRED INTET LIGENCE OFFICERS, 


Bethesda, Md., February 3, 1976. 
Senator CuarLes H. PERcY. 
Dirksen Senate Office Building, 
Washington, D.C. 

Dear SENATOR Percy: I refer to your inquiry to me during the hearings of the 
Government Operations Committee of 22 January concerning the British Official 
Secrets Act and my subsequent note to you indicating that I would make inquires 
within the capabilities of ARIO. 
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The Official Secrets Act was passed in 1911 reenacting the Official Secrets Act 
of 1889, Britain’s first legislation directly concerned with official secrets. It pro- 
vided for the punishment of those persons who either give information to enemies 
of the country or who act as spies, or make or communicate plans or sketches 
of fortifications or like places, or disclose official secrets. Section I of the Act 
deals with spying, Section II with the leakage of official information. In numetr- 
ous eases brought to trial the meaning of official secrets was given broad inter- 
pretation. The law was extended and strengthened by amendment in 1920. While 
there was little debate in passing the 1911 act, there was protest over the amend- 
ment within and outside the government, reflecting concern for a Free Press. I 
attach copies of the Acts. 

Also, I draw your attention to the report of the “Departmental Committee of 
Section EI of the Official Scerets Act of 1911”, published in 1972, Concerned that 
the British government had become “surrounded by too much secrecy” and that 
“oublic interest would be served if there was a greater amount of openess” the 
Gonservatives, with the approval of Labor, formed a committee under Lord 
Tranks to make a broad inquiry into Section II of the Act. Its report, more than a 
year in preparation and comprising 18 Chapters and 8 Appendices, looked at the 
Situation now, taking account of the world changes since 1911 and contemporary 
eonditions, the issues, official information requiring the protection of criminal 
sanctions, who should be Hable to prosecution, the enforcement and operation 
of a revised Act, (even commenting on U.S. practices) and made recommenda- 
tions for a new Official Information Act with more limited and ecrtain provi- 
sions in lieu of Section II of the Official Secrets Act. These recommendations are 
still being considered for enactment into law. The Commission’s findings and 
recommendations with regard to government secrecy and democratic control 
illuminate aspects of the problems the Congress had been studying. 

Further, I draw your attenion to the Book “Not In The Public Interest” by 
David Williams, published in 1965 by Hutchinson and Co,, Great Portland Street, 
London W-1. The author provides a thorough, objective and thoughtful indica- 
tion of the seope of exccutive or government secrecy at the present time in 
Britain. Among other topics he deseribes the D Notice procedure. Two sentences 
from his 10 page conclusion are: 

“On numerous issues the choice between secrecy and publicity is extremely 
difficult to make, so delicately balanced are the respective advantages and dis- 
advantages .... Seerecy and security have to be balanced against the legitimate 
demands for an informed public opinion which is, when all is said and done, the 
essential element in a country which claims to be democratic.” 

Finally, I am aware that the CIA, finding no American study of the Official 
Seerets Act, undertook in its own interests a study of the Act in 1958 and again 
later. I believe its enquiry would assist you in shedding Nght on the apyropri- 
ateness of the Official Secrets Act’ as seen from American jurisprudence. In this 
regard, Mr, Larry Houston, former legal counsel for CIA, has told us he would 
be glad to talk to anyone on your staff about this. 

Tiere, I’m afraid I’ve told you more about the subject than you wanted to 
know. On another matter, you asked about adequate safeguards against par- 
tisan political purposes. With the divergence of views which exist Low ameng 
intelligence personnel—who are a representative lot-it would seem impossible 
oe s significaut movement in support for one party or politician or another to 
ast long. 

When I said that a eapahbility for covert action docs now exist, I was trying to, 
too tactfully perhaps, say that a Congressional and Executive capability does not 
exist to protect secrets. Thus actions can go forward, but simply will not remain 
secret—-as we have seen in recent weeks. 

You ask if thin, or light cover is an accepted practice abroad. Yes, where there 
is a liaison arrangement with a local security service, and this occurs almost 
everywhere except in socialist and very remote countries. All the deep cover 
in the world will be a waste of time if it must be revealed to indigenous colleagues, 
It is true, however, that light cover is used too frequently and, when it is, a 
review of overt directories will reveal intelligence operators. This can be cor- 
rected if care is taken in publication of such volumes as the Biographic Reg- 
istry of overseas personnel is compiled with more care. 

Sincerely and cordially, 
Davin ATLEE PHILLIPS, 
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Chairman Rreicorr. Senator Nunn? 

Senator Nunn. I would like to agree with the chairman’s last state- 
ment about removing the cloud. I think that is important. That is one 
thing that we must do in this committee. We must create a mechanism 
that the American people and the Congress have confidence in, a 
mechanism that will enable the Congress to participate, that does not 
leak. 

T think that is a very strong mandate that we must do. The work of 
this committee, as I see it, can greatly improve that confidence, and 
greatly assist the intelligence community in carrying out the purpose 
established under the laws. ; 

Just a couple of questions. We are running out of time here, 

On page 4, Mr. Phillips, you say that the ability to carry out covert 
operations does not exist in our Government at this time. 

Would you care to elaborate ? 

Are you saying that we cannot, as a Nation now, no matter how 
important it might be, carry out a covert activity under the present 
cloud? Is that right? 

Mr. Prcxtps. What T am trving to say is that we can carry out the 
activity, but it appears inevitable at the present time that somewhere 
along the line these davs, sooner rather than later, sometime before 
the fact, it becomes public knowledge. Consequently, it can still be 
carried out successfully. but it is no longer a covert action. 

Senator Nunn. You may not have been here when Mr. Katzenbach 
was suggesting a moratorium on covert activities. 

What you are saying now is that you have a de facto moratorium, 
from a practical aspect ? : 

Myr. Primus. In the sense of it remaining covert or secret, yes. sir. 

Senator Nunn. Just how important, in your estimation as a field 
oflicer, do you think covert activities are? Suppose there were a mora- 
torium on covert political activities as oppposed to covert intelligence 
activities. What kind of effect do you think this would have given the 
most likely world scenario in the next couple of years? 

Mr. Pirmazrps. Senator, first of all, there would have to be a clear 
definition of the two kinds of covert activity. 

Senator Nown. Which would be difficult. 

Assume that there can be that kind of definition. 

Mr, Priaiips. Separating it completely from intelligence collection, 
most covert activity is routine, noncontroversial, and something that 
vou would not even bother to discuss here. 

For instance, there is a covert action mandate for all intelligence 
officers abroad to cooperate with the DEA in inhibiting the flow of 
hard drugs to this country. Covert action is used in one way or another 
to do that, influencing local officials abroad, so that a broad, sweeping 
moratorium would not be a good idea, I think. 

In the sense of a moratorium on major actions of a political kind, in 
effect, I think intelligence officers believe that they would rather have 
that moratorium than the present situation in which the likelihood is 
that it would not remain a secret operation. 

Senator Nunn. One other question. On page 3. you state, and I quote, 
“Despite appearances. and low morale of its personnel, the intelligence 
community is not in disarray.” 
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How is this affecting our current capability in the intelligence field, 
which I happen to think is indispensable for our national security? 

Are we in a state of jeopardy now, or just how serious is the situa- 
tion, viewed from the field? 

Mr. Piurars. The problems are numerous. The most important are 
these, Senator: 

One, our relationship with other intelligence services, often very im- 
portant to us. Before I retired from the CIA some 8 months ago, a 
representative of one of the world’s major intelligence services came to 
me and asked me to please return all documents that he had given me 
for the past several years. We continued to have lunch together, but 
there was less and less talk about intelligence. 

The second aspect is the ability to recruit new agents abroad. to 
advise us on particular things. If we want to know about the develop- 
ment of a nuclear device in a Third World country, it is much more 
difficult to recruit, say, a professor or a scientist than it was before 
because of their Jack of confidence in the protection of their 
information. 

Finally, a good deal of intelligence that is valuable comes from what 
we call in the trade “walkins,” people who volunteer, sometimes for 
money, sometimes because they want to be traitors, usually because 
they like our form of government more than theirs. Penkovsly was a 
walkin. 

Senator, I cannot imagine a man in a country around the world 
these days who, having decided that he wanted to make a connection 
with a foreign intelligence service, would walk in to the American 
service. He would choose the British, the French, or the Israclis. 

Senator Nunn. Mr. Chairman, I know we have a time problem. 

I would just like to commend you, Mr. Phillips, for having formed 
this group and in articulating the point of view of those who have 
served their Nation well. I commend you for that. I think it certainly 
must have been done out of love of your Nation and your concern for 
national security. I think your testimony here demonstrated that. It 
has been a great benefit to the Congress as we try to correct the errors 
of the past without damaging what is essential for the future. 

Chairman Rusrcorr. My thanks to you, Mr. Phillips. Your testimony, 
jn my opinion, will be very helnful in the committee and on the floor 
toward the establishment of this committee. I thank you for giving us 
your time. 

This committee will stand adjourned until 10 o’clock tomorrow 
morning. 

[ Whereupon, at 12:25 p.m., the hearing was recessed, to reconvenc 
Friday, January 23, 1976, at 10 a.m.] 
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OVERSIGHT OF U.S. GOVERNMENT INTELLIGENCE 
FUNCTIONS 


FRIDAY, JANUARY 23, 1976 


U.S, Senate, 
CoMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D.C. 

The committee met, pursuant to notice, at 10:80 a.m. in room 3302, 
the Dirksen Senate Oilice Building, Hon. Abraham Ribicoff, chair- 
man of the committee, presiding. 

__Present: Senators Ribicoff, Nunn, Glenn, Percy, Javits, Brock, and 
Weicker. 

Staff members present: Richard A. Wegman, chief counsel and staff 
director: Paul Toff, counsel; Paul Rosenthal, assistant counsel ; Mari- 
oe Harris, chief clerk, and Elizabeth A. Preast, assistant chicf 
clerk. 

Chairman Ristcorr, The committee will be in order. 

We welcome you here today, Mr. Colby. You may proceed, sir. 


TESTIMONY OF W. E. COLBY, DIRECTOR OF CENTRAL INTELLI- 
GENCE, ACCOMPANIED BY MITCHELL ROGOVIN, SPECIAL COUN- 
SEL TO THE DIRECTOR OF CENTRAL INTELLIGENCE; GEORGE L, 
CORY, LEGISLATIVE COUNSEL, AND DONALD F. MASSEY, ASSIST- 
ANT LEGISLATIVE COUNSEL 


Mr. Cotsy. Thank you, Mr. Chairman. 

Thank you for this opportunity to discuss congressional oversight 
of our intelligence activities. Despite all the excitement in recent 
months over CIA and other intelligence activities, this is one of the 
most critical issues which must be faced in any serious investigation 
into our Government’s intelligence activities. 

Traditionally, intelligence is assumed to operate in total secrecy 
and outside the law. This is impossible under our Constitution and in 
our society. As a result, when CIA was established in 1947, a com- 
promise was made under which broad, gencral statutes were drawn, 
and cavefully limited arrangements for congressional review were de- 
veloped. It was then believed necessary to limit oversight in the inter- 
est of secrecy. 

Our society has changed, however, and a greater degree of oversight 
is now considered necessary. U.S. intelligence has already moved out 
of the atmosphere of total secrecy which previously characterized it. 
We who arc in intelligence are well aware of the necd to retain public 


(117) 


Approved For Release 2001/09/10 : CIA-RDP90-00735R000200130001-0 


Approved For Release 2001/09/10 : CIA-RDP90-00735R000200130001-0 
118 


confidence and congressional support if we are to continue to make 
our contribution to the safety of our country. 

Thus, from the earliest days of the current investigations. I have 
stressed my hope that they will develop better guidelines for our oep- 
erations and stronger oversight. to insure that our activities do remain 
within the Constitution and the laws of our country. 

But I have not swung all the way to the other extreme of the pen- 
dulum to the position that there can be no secrecy. General Washing- 
ton once said: “Upon seerecy, success depends in most enterprises of 
[intelligence]. We have many secrets in America which are necessary 
to the fimetioning of our democracy—the ballot box, the grand jury. 
and our attorney-client relationships. The secrecy of our scurces of 
intelligence is equally important to the preservation of our democracy, 
and even our Nation in the turbulent world in which we live. ; 

In 1947 we tonk a small step away from total secrecy by enacting 
general statutes and constructing careful oversight arrangements 1n 
the Congress. Proposals now under consideration would alter these 
arrangements to assure more detailed oversight. But it is essential that 
the pendulum not swing so far as to destroy the necessary secrecy of 
intelligence, or destrov intelligence itself in the process. ; 

In former comments on this subject, I many times said that 3t was 
up to Congress to organize itself to exercise the necessary oversight of 
our intelligence activities. This is still true, but i believe that recent 
experience permits me to draw some conclusions on this topic which 
this committee has graciously invited. 

The matter has been extensively studied within the administration 
during the past year, as President Ford shares many of the concerns 
ef the Congress on this subject. The Rockefeller Commission, the 
Murphy Commission, our discussions with the select committees and 
other committees reflect this interest. A number of detailed studies 
were also made within the executive branch, reaching the level of two 
extended mectings President Ford had with National Security Coun- 
ci] members. 

The views of the administration are not vet formally fixe:l. so the 
comments [ will make will be personal and base on my experience. 
My participation in the studies above. however, assures me that. my 
views are wi general compatible with the thrust of what President Ford 
will probably decide, although there may be some variation in the 
details. 

Too great a stress on secrecy has led to situations in which Members 
of Congress who were fully briefed on intelligence activities pleaded 
later that they had never heard of them when they came to public at- 
tention. One of the chairmen of our committees oie indicated. on the 
floor of the Senate, that he had no inkling of one of our operations. al- 
though he had approved the specific appropriation necessary to con- 
tinue it. THis statement certainly kept the secrecy of his participation 
in our operation, but at the sacrifice of implying that our intelligence 
activities were operating without oversight and control. Indeed. he 
added to public concern that we constituted some independent “invis- 
ible government.” 

On a number of occasions, especially since 1956, proposals have 
been made to establish a Joint Committee on Intelligence, but. the 
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Congress has never seen fit to adopt them. During this past. year 
jurisdictional problems have been highlighted in the Congress as 
a result of two things. oe 

First, foreign intelligence today is not primarily limited to military 
intelligence, as it may have been in earlier years. It is also now of 
interest to those committces concerned with our economy, our foreign 
relations, our agriculture, space, and a wide variety of other actiyities. 
As a result, we have had a proliferation cf demands for congressional 
review of sensitive foreign intelligence matters in these fields by 
other ecmmittecs, to the degree that 59 Senators and 149 Representa- 
tives have been bricfed on some aspect of our activities this past year 
alone. 

Second, during 1974, there was much congressional interest in our 
covert. action activities, sparked by exposure of testimony I gave to 
one of our oversight committees on the subject. Both the House and 
the Senate, by 3 to 1 majorities, turned down proposals that CIA be 
barred from such activities. But in December 1074, a provision was 
added to the Foreign Assistance Act which required that any CLA 
activity abroad other than intelligence gathering could only be con- 
ducted if it were found by the President to be important to the na- 
tional security and reported in a timely fashion to the appropriate 
committees of the Congress. Together with the two select committees, 
these appropriate committees now number eight. 

I might quote, Mr. Chairman, from the conference report which 
led to the adoption of that new act. It says that: “The Committee 
of Conference agrees that strict measures should he taken to insure 
maximum security of the information submitted to the Congress pur- 
suant to this provision.” 

The executive branch is fully complying with the provisions of 
the new law. The President made the appropriate findings, and bricf- 
ings were given to the committees according to whatever arrange- 
ments the committees made. It was stressed and understood on all 
sides that these matters were sensitive, secret operations, whose ex- 
posure would cause political damage to our foreign policy as well as 
frustration to the operations concerned. The result of the year’s 
experience, in my mind, is clear. The system won’t work. Every one 
of the new projects that were subjected to this process has leaked 
into the public domain. I am prepared to argue the value of each of 
these projects, but that is not my current point. The fact is that a 
secret operation conducted precisely according to the procedure set 
up by the Congress cannot be kept secret. I believe it essential to 
repeal that procedure and replace it by another which will include 
provisions for adeqnate secrecy. 

In this Bicentennial year, it is appropriate to note an earlier Amer- 
ican experience with this problem. On November 9, 1775, the Con- 
tinental Congress adopted a resolution of secrecy under which any 
Member who disclosed a matter which the majority had determined 
should be kept seerct, was to be expelled “and deemed an enemy to the 
liberties of America.” On November 29, 1775, the Congress established. 
the Committee on Secret Correspondence and gave it foreign intelli- 

‘gence responsibilities, managing a network of secret agents in Europe. 
The committee took steps to protect the secrecy of its intelligence ac- 
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tivities by sharply restricting access to operational matters. On one 
occasion, the committee justified the secrecy of its information as 
follows: 

Considering the nature and importance of it, we * * * agree that it is our 
indispensable duty to keep it seeret, even from Congress * * *, We find, by fatal 
experience, that Congress consists of too many Members to keep secrets. 

Mr. Chairman, at that time there were 56 Representatives in the 
Congress, compared to the 208 that I reported briefing during 1975. 

If the Congress should decide to adopt new over sight ¢ arrangements,. 
I believe it should establish a representative group to oversee intelli-. 
gence activities on Congress’ behalf. This representative group could: 
be a joint committee or another arrangement. In any event. a repre- 
sentative group should consist of a restrieted number of Members so- 
that we do not involve the large numbers of Congressmen currentiy 
briefed on our sensitive activities. 

The representative character of such an oversight body must be 
respected by us in the intelligence community, so that we make avail- 
able the information it needs to do its job. 

At the same time, arrangements can and should be developed be- 
tween such a representative body and the intellivence community by 
which reasonable limits are established as to the matters made ayail- 
able even to it. In my present post. as Director of Centra] Intelligence, 
I do not insist, for example, upon knowing the name of a foreign agent. 
in some dangerous sitnation. It is not necessary to my duties that I 
know his specific identity. It is essential that we be able to assure our 
foreign agents abroad, a number of whom have alseady expressed their 
alarm and limited what they teil us, that their names will be totally 
protected, since their lives or livelihoods are at peril. I would expect 
that a responsible representative committee of Congress would simi-. 
larly not request such specific identification, as cur current oversight 
and select committees have not requested such sensitive information. 
Understanding of this nature between a responsible oversight body and 
the intelligence community would be more productive than adversary: 
debates over either branch's “right” to have or to withhold such 
information. 

A responsible oversight. body must not discourage the intelligence: 
community from conducting its own investigation: iS sand correcting its 
activities. A great portion of this year’s investigations has consisted’ 
only of public repetition of the private reviews by the intelligence 
cammunity of its own activities. Since the full sferv of American in- 
telligence remains secret, the impression is left with our public that 
what was revealed is characteristic of the whole. The experience Has 
done little to encourage objective and hard-hitting self-examination in 
the future. CLA’s collation of a list. of some questionable activities Im 
the domestic field was uscd as the basis for sensational charges of a 
rnassive illegal domestic intelligence operation. Ty truth, our misdeeds 
were few and far between, as the final Rockefeller Commission report 
reveals. CLA’s investigations into possible assassination activity, which 
led to specific directives in 1972 and 1973 agains: such activity, have 
been the basis for sweeping allegations that assassinations are part of 
our function. We never assassinated anyone, as ine Senate report on 
intelligence reveals. And our own post mottems of our performance in, 
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various intelligence situations have been selectively exposed to give a 
totally erroneous impression of continued failures of American intelli- 
gence. In fact, we have the best intelligence service in the world. But 
we cannot keep it that way if every one of its corrective efforts is 
trumpeted to its enemies. 

In the consideration of any altered oversight arrangements, the 
Congress should, I believe, deal with the problem of proliferation of 
congressional review of intelligence activities. I strongly urge that 
oversight be concentrated exclusively in the minimum number of com- 
mittees necessary to effectively conduct it, which to me means one. 
Otherwise, we are in danger of reverting to the situation of report- 
ing to a myriad of committees and exposing parts of our activities in 
all directions, It should be possible to concentrate congressional over- 
sight, perhaps arranging that the oversight committee have represen- 
tation from the other standing committees with interest. in this subject. 

The issue of giving prior notice to Congress of sensitive intelligence 
oprations has been raised, Mr. Chairman. I believe this is a thoroughly 
false issue. The present statute calls for the appropriate committees 
to be informed “in a timely fashion” with respect to activities abroad 
other than intelligence gathering. Our regular oversight committees are 
kept currently informed of major developments, and cach year the 
review our appropriation request in great detail. 

A requirement of prior notice before any intelligence activity could 
be undertaken would, in my view, conflict with the President’s consti- 
tutional rights, would be totally impractical during times of congres- 
sional recess when crises can arise, and would add nothing to the ability 
of the Congress to express its views about any of our activities. We eur- 
rently inform the Congress on any decision immediately, although the 
actual hearing may be delayed by the committee in question for several 
weeks. Almost none of our activities are single-step operations which 
take place on only one oecasion. An intelligence or covert action opera- 
tion is generally a continuing effort running over some time. Informed 
of such an activity, a committee has every ability to express the con- 
cern of its individual members, to vote in con:mittee its opinion with 
respect to the activity, to appeal to the congressional leadership, and 
even to seek an appointment with the President himself. The commit- 
tee also retains the ultimate legislative or appropriation sanction, if 
its views are not given due weight. 

The unilateral exposure of an operation to public notice is not the 
solution. In essence, the theory adopted by some is that the right to ex- 
pose such operations constitutcs a superconstitutional individual veto 
of any secret activity. We cannot run such secret operations, Mr. Chair- 
man, if Congressmen confirm to inquiring newsmen operating on a lead 
that indeed they were given a secret bricfing on a covert operation in a 
certain country, instead of refusing to comment. Noither can we run 
secret operations if individual Congressmen announce that there are 
three other operations which have not yet been disclosed, thereby stimu- 
lating every Investigative reporter in Washington to determine the spe- 
cifics thereof by some hypothetical questions. And we cannot conduct 
covert operations if a committee puts ont a report. which refers to an 
activity, leave out the name of the country or individual concerned, but 
giving enough evidence for any amateur sleuth to identify it beyond 
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a shadow of a doubt in time for its identification to be carried with the 
newsstory of the report. 

An essential element of new congressional oversight arrangements is 
better procedures for protecting sensitive information. Senate rule 36 
(3) and (5) states that confidential communications from the Presi- 
dent or head of any department are to be kept secret unless the Senate 
votes. But the Senate, on November 20 last year, failed to vote on the 
release by the select. committee of information which the President 
specifically requested be kept secret and in the face of my request that 
certain names of CIA personnel therein be deleted. 

In the House of Representatives, rule XI.2.(e} (2) provides that the 
records of any committee are open to any Member, which on at least 
one occasion has Jet to the exposure of certain CIA operations despite 
the written promise of a Member to keep them secret. 

‘The arrangements for Congress to receive anil protect: sensitive in- 
formation are most imperfect. A prior security clearance of staff mem- 
hers and termination of employment for disclosure are hardly adequate 
sanetions to insure the protection of sensitive intelligence sources 
whose disclosure ean produce substantial royalties. The extensive brief- 
ings and indoctrination, and the secrecy agreements employed in the 
executive branch, have cren proved inadequate in the state of our pres- 
ent legislation. With respect to staff members, therefore, I believe it 
essential that a regular procedure of security protection be established. 
Tis must be enforceable not only by indoctrination and discipline but 
also by sanctions. These are contained in legislation which I have pro- 
posed and which is about to be recommended in the executive branch 
to cover those who voluntarily undertake the obligation of secrecy as 
zn aspect of their employment. This proposal should apply equaily to 
executive branch employees and congressional staff members who ob- 
iain privileged access to our intelligence seerets. With respect to Mem- 
bers of Congress themselves, we must, of course, look to the seltf- 
discipline of the two Houses with respect to their niembership. 

Mr, Chairman, we also need a procedure to determine the declassifi- 
cation and public release of those secrets that no longer need to be pro- 
tected. This cannot be left to the individual stafi member in the execu- 
tive or the legislative branch. Under the Constitution, it cannot be 
assumed by the legislative branch alone, and any such contention 
would inevitably restrict the flow of sensitive information from the 
Lxecutive. This could consist of an agreement that if the committee 
ecides on release, the President has reasonable opportunity to certify 
that the release would be detrimental to the national security, and his 
determination then would govern in the absence of further resolution 
of the constitutional questions involved. And this must apply to any 
release of the information, so as not to lead to un absurd situation in 
which a committee agrees not to release individual reports of secret 
activities but then proposes to publish them in its final report. 

In conclusion, Mr. Chairman, I believe that congressional oversight 
of our intelligence activities can be strengthened. The degree ot over- 
sight can be increased relative to that in the years in which there was 
a general consensus that these matters were bet‘er not known by out- 
siders. The structure can be improved by focusing responsibility so 
that a depth of knowledge and expertise about our intelligence opera- 
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tions can, be developed. The structure can also be improved. by clear 
assignment of responsibility for exclusive supervision of our intelli- 
gence activitics to a limited number of Members of the Congress, rep- 
resenting the Congress as a whole, who would have full access to all 
information appropriate to cxercise their responsibilities. And 
congressional oversight can be improved by making arrangements with 
Congréss to protect the sensitive intelligence activities of our Govern- 
ment in the same way as we protect other secrets essential to the sur- 
vival of American democracy. Executive branch supervision can also be 
improved by insuring the discipline of those in the intelligence profes- 
sion and of their suporvisors as to their respect for those important 
national secrets, and by giving us the ability to enforce such protec- 
tion against those who would wantonly destroy them. These improve- 
ments, Mr. Chairman, in supervision of our intelligence activities, 
would have truly more long-lasting value as a result of this year of 
investigation than any other single action taken by the Congress. They 
would be a fitting conclusion to this year of investigation of intell- 
gence, so that our intelligence service will be responsible to our Con- 
stitution, its legislative oversight will be equally responsible, and we 
will continue to have the best intelligence in the world. 

It will give, Mr. Chairman, new meaning to the initials “CIA,” 
Constitutional Intelligence for America, with equal stress on the needs 
of all three; the Constitution, intelligence, and especially America. 

Thank you, Mr. Chairman. 

bairman Riercorr. Thank you very much, Mr. Colby. 

Mr. Colby, you are for the establishment of an oversight committee 
on intelligence ? 

Mr. Corsy. A committce with exclusive jurisdiction for the over- 
sight of foreign intelligence, Mr. Chairman. 

Chairman Risicorr, Senator Mansficld, in his testimony, states that 
that committee should be established in this session of Congress. ~ 

Senator Weicker states that if this session of Congress does not es- 
tablish such a committee, it will not be established. 

Senator Tower says that we should not establish it in this session of 
Congress, but put it over to the next session of Congress. 

Do you agrec that Congress should establish that oversight commit~- 
tee in this session of Congress ? : 

Mr. Coxsy. I think the sooner the better, Mr. Chairman. 

Chairman Rusicorr. On page 6, you state that the CLA has never as- 
sassinated anyone. 

Would you support a prohibition against the assassination of any- 
one in the absence of war ¢ ; 

Mr. Cosy. I have issucd directives to that effect in the CIA, Mr. 
Chairman. I would have no reservation against such a prohibition. 

Chairman Riricorr, What do you think, Mr. Colby, that a con- 
gressional committee should do if it opposes a decision to conduct a, 
covert operation and Congress has only a few days in which to act 
before an operation goes into effect ? 

Mr. Corsy. I believe the committce might vote, the committee might 
express their views to the President specifically. The committee can 
obviously indicate that it has an ultimate authority to pass new leg- 
islation in the future, or affect. appropriations in the future of the 
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agency involved in such activity. I think the normal workings of the 
constitutional tension between the two branches will bring about some 
resolution, perhaps not of that. particular action, if the President felt 
it to be terribly important, but a relationship would develop between 
the executive branch and the legislative which would give full con- 
sideration to the views of the legislative as well.as the excutive side. 

Chairman Rrercorr. May I say, for the benefit of the members of 
the committee, we will confine ourselves to 5 minutes each for question- 
ing because Mr. Colby must leave by 12:15. 

Suppose there was such a committee and you came before it with 
an operation such as Angola and you found that the committee was 
overwhelmingly against the United States getting involved in Angola 
because they sensed the congressional feeling, as it has now been 
expressed. by votes in the U.S. Senate. 

What do you see an intelligence agency doing under those 
circumstances ? 

Mr. Cotry. I would certainly report that reaction to the President. 
We would discuss what we should do in that situation. The situation 
has not arisen, Mr. Chairman. T have had situations where individual 
members have indicated opposition, but my sense of the feeling of the 
committee in question has been that other members were equally 
positive about it. 

There are certain situations in which IT have had formal documents 
from committees urging action in certain areas and we have taken 
that action and then been met with substantial opposition from other 
members, individual members. 

I think that is the kind of thing that could be worked out. If it 
were organized in a fashion so that the committee could vote, we could 
have a decision as to what the committee’s real thought was. 

There was one committee that I briefed in great. detail on one project 
and at the end of it, I was asked to summarize the result of the com- 
mittee’s attitude. I said that I gathered from my extensive briefing 
that the committee was not very strongly for it, and it was not very 
strongly against it. That met with general approval as a statement of 
the committee’s view. 

I think that there is a further question, Mr. Chairman, which is 
whether the individual members wish to be put in a position of a formal 
vote on these kinds of operations or whether they would rather be in 
a situation where they have not been committed to responsibility for 
the operation, freeing themselves to make congressional criticism of 
them afterwards if they.do not work out. 

Chairman Rrercorr. We have been talking here about congressional 
oversight, but there is a problem of oversight in the executive branch. 

You testified before the Senate Appropriations Committee in Jan- 
uary 1975, “The arrangements for administrative supervision of the 
CIA and the intelligence community by the executive branch appears 
sufficient at this time.” 

Yet Secretary Rusk appeared before us yesterday and stated that 
while he was Secretary of State, operations were conducted by the CIA 
which he did not know about at that time, but only has discovered in 
recent days. And Mr. Katzenbach, who was Under Secretary of State 
at that time, when I asked him the question, he said he did not know 
about it, but he assumed that the Secretary of State knew about it. 
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How do you go about assuring that the National Security Council 
and the President are aware of basic and important operations by the 
intelligence agencies ? 

Mr. Cotzy. Our normal procedure is to submit a proposal for a cer- 
tain operation. This goes to a subcommittee of the National Sccurity 
Council, the so-called 40 Committee. It is debated and discussed there. 
The consensus or the different positions are recorded, the matter 
is then taken to the President for final decision: 

The National Security Council is advisory to the Presilent. It is not 
an independent body of its own. It is advisory to the President. 

There have been a very few occasions, Mr. Chairman, in which 
the President has given direct instructions to the CIA to conduct 
operations without informing certain other members of the National 
Security Council, the State Department, or the Defense Department. 

There are many situations in which we conduct operations which 
are not known to the bureaucracy of any one of the other departments 
because we have the same problem of retaining secrecy, if the informa- 
tion spreads too far in the exceutive branch, as I referred to with 
respect to its spreading too far in the legislative branch. 

The President’s arrangement for the working of this kind of activity 
call upon us normally to go through a consultative procedure before 
he makes his decision, but since we are essentially using his authority 
in this kind of operation, I think that we have to be responsive to him 
directly if he so decides. 

However, under present law, the point has clearly been made several 
times that oven if the President gave a personal and direct order 
about a particular operation, it would still, under the law, have to 
be reported to the six committees of the Congress. 

Chairman Risicorr. In other words, the committees of Congress 
would know, and the Secretary of State and the Secretary of Defense 
would not know ? 

Mx. Cory. Potentially, but very hypothetically; I think that more 
or less will compel consultation with the other departments. 

Chairman Rrsicorr. One final question. 

Looking at that chart t wp against the wall, do you think the Direc- 
torship of Central Intelligence should be the same man that directs the 
Central Intelligence Agency, or do you think that it would be better 
if the Director of Central Intelligence were the representative of the 
President to supervise all intelligence agencies of our Nation ? 

Mr. Corpy. I think the Director of Central Intelligence needs the 
kind of staff support to do his function, Mr. Chairman, that the Cen- 
tral Intelligence Agency provides, the analysis structure which can 
support him in making decisions about these important events. 

T think there may bo a tendency for an independent Director to be 
a little isolated from his base of support, his base of knowledge of what 
is going on would therefore be less effective than the Director with 
more direct access to the resources of CIA. 

Chairman Ristcorr. What bothers me is, the possibility that there 
would be a difference of opinion as to an operation between the Cen- 
tral Intelligence Agency and any of the other intelligence agencies? 

How do you resolve that ? 


1See pp. 501 and 502, 
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‘- If you are the boss, the Director of Central Intelligence and also 
the head of the Central Intelligence Agency, would you also not be 
prejudiced toward your agency as against all of the other agencies 
that we have listed in that box ? 

_ Mr. Corny. I am not the boss of the other agencies, Mr. Chairman. 
I have had a number of those situations in which there have been 
differences between CLA and the other agencies. Some of those I have 
recommended be resolved in favor of the CLA position; some of them 
Ihave recommended be resolved in favor of the other agency’s position. 

If there was a difference with, say, the National Security Agency 
which reports to the Secretary of Defense, obviously the NSA Direc- 
tor could appeal to the Secretary of Defense to support his view. I 
would still object to it, and we would both appexl to the President. 
That is perfectly possible. : 

That prevents the Director of Central Intelligence from favoring 
one group which he controls over another group over which he does 
have authority. 

Chairman Rietcorr. Senator Percy ? 

Senator Percy. Mr. Colby, I would like to take 1 of my 5 minutes, 
if you would be interested, in giving you an evaluation as one Member 
of the Senate, what I think your job has been and the kind of job 
that you have done, and to tell you what I think this committce 
principle is going to do. ; 

These are the final days of your tenure as Director of the Central 
Intelligence Agency. I think you have handled an extremely difficult 
job in an exemplary fashion. 

At a time when the CIA was under great attack from all fronts for 
misdeeds before your directorship, you have maintained a degree of 
candor and openness and a very welcome and appropriate sense of 
humor at the right time that has been, I think, in a great tradition. 

I think that you have done much to shed that part of a cloak that 
is inappropriate to an American intelligence agency in the year 1976. 
I think that you have steadfastly and effectively pleaded the case to 
keep secret what should remain secret and which, in our form of 
government, I think is constitutionally provided for, and I, as one 
member of the Senate, will work and fight to maintain the right for 
us to have certain secrets in the Government. 

I think that you have made a very honest and successful effort to 
cooperate with the two investigating committees of the Congress 
under what, in my view, were extremely trying ‘circumstances. I 
think you can be proud of your accomplishments as Director of the 
Central Intelligence Agency in this regard. 

I want to thank you for what I personally feel you have done and 
the gratitude that I think many Members of the Congress feel towards 
you and the American people should, and we wish you the very best 
of everything in everything you might undertake in your future role. 

You have been a great American. I think you have performed as a, 
great human being and I think you performed in the finest tradition 
of the American intelligence service. 

’ Mr. Corzy. Thank you. > ; : : 

Senator Percy. From the standpoint of what J think. we are going 
to do in principle, I have worked with educational, political and 
philanthropic groups, and I have never in my life worked: with a 
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finer chairman, a more able chairman, and amore fair chairman.than 
Senator Ribicoff. And I have never worked with a. group of men that 
I felt were less partisan, and more objective in seeking the truth more 
than the members of this particular committee. ee ee 
-We are going to differ in certain respects as to what we. will do. I 
happen to ‘think, for instance, that the oversight committee should not 
become part and parcel of the CIA. I do not think we should have that 
responsibility. We ought to exercise strict oversight. We ought to be 
in a position to work to fire the Directors if they fail. - ee 

Just as John F. Kennedy said to the Director of the CIA—in a 
parliamentary form of government after the Bay of Pigs, I would 
be one in our form of government, you are out—and a change was 
made. 

Wo ought to be in that position because no one can fire us, except 
the voters. We ought not be part of those decisions. : 

I, for one, will-work to protect that position. 

Chairman: Risrcorr, Senator Percy, I am sure Mr. Colby at this 
stage of the proceedings apppreciates a kind word from anyone. We 
will not charge that word of praise to your 5 minutes. You have 5: 
minutes of your own. 
_ Senator Percy. Thank you, Mr. Chairman. : 

The first question is a followup on the question that I did put to 
Secretary Rusk and has been alluded to by the chairman. 

Specifically, did you as Director, or do you know, of actions under- 
taken by the CIA at some lower level of a major consequence that 
were not known to the Director of the CIA and: were not known by: 
the Secretary of State when he should have been advised of such major’ 
operations? 

T am not going to ask you what they are, but in principle. 
~ Mr. Corey. The only one of those that I know of is the one which 
came out in the Senate Report on the assassinations, the track IT 
effort in Chile in 1970 that was conducted independently of the Secre- 
tary of State and the Department of State under the express order of 
the President. 

There was one other operation, not a major one, which was con- 
ducted privately by the Agency. It was terminated long ago. That is 
all I know of. ~ 1s 

Senator Percy. Could you tell this committee what proportion of 
your time since you have become Director that you have spent either 
testifying before congressional committees or preparing for such testi-~ 
mony, or mopping up the aftermath ? 2 

Mr. Coury. I would say it is in the neighborhood of half my time. 

Senator Prroy. Is your advisor telling you that that is high or low?: 

Mr. Rogovrn. I said 122 percent. 

Senator Percy. How much time do you think that Directors of Cen- 
tral Intelligence, to be effective administrators of that worldwide 
agency, what proportion of time do you think should properly be 
spent—and certainly some should—with the Congress to appropri- 
ately advise them? 

Mr. Corsy. The most important job that the Director has, Senator 
Percy, is the substance of intelligence, to make sure that the right in- 
formation is going to our national leadership. I think that should take 
something on the order of 60 odd percent of the Director’s time. 
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The management of intelligence, including directing CIA, the re- 
source control, and similar functions can be handled largely through 
staff assistance, but will nevertheless require approximately 20 percent 
of the Director’s time. 

Finally, I beheve the DCI should spend between 10 and 20 percent 
of his time on congressional matters. I would divide that about half 
and half between providing substantive intelligence on the world sit- 
uation, and discussing our operational activities, Regarding the latter, 
the Director must keep the oversight committees informed of Agency 
activities, must discuss proposed or desirable changes in law, and of 
course must discuss the budget in great detail. Substantive intelli- 
gence is best supplied through briefings on the world situation, such 
as I gave yesterday to one of the committees of the House, in which 
we discussed the problems of the Soviet Union, China, and events 
occurring elsewhere overseas. 

Senator Percy. Do vou feel that there may be some virtue in our 
Jooking at the possibility. inasmuch as we probably will end up with 
a separate Senate and House commitee rather than a joint committee, 
of trying to combine the appropriations and authorization function 
so that you would have to present your case and tell the details once. 
As long as we have a budget committee anyway, could not your brief- 
ing be done just once in each House rather than four times or eight? 

Mr. Corey. Ideally. certainly, Senator. This again gets. back to 
the exclusive jurisdiction in an oversight committee. I would hope 
that committee would also have either exclusive or well-nigh exclu- 
sive jurisdiction over the appropriations decisions for the Agency, 
and that includes both the authorization and the appropriation 
itself. 

Senator Percy. I get a feeling from the alumni of the CTA and the 
membership that there is the same sort of spit that exists in the 
Senate. an ok] boy, old girl—let us say old person. -attitude. 

Do you think George Bush, not being an old bey in the intelligence 
community. is going to have some unusual problems in getting a grasp 
on this? Can you assist and help him in the transitional process? 

Mr. Cornsy. When Mr. Bush, at my invitation, came out for a first 
lunch with some of our senior officers, one of them cut through the 
discussion at one point and remarked that of course as fellow pro- 
fessionals with me, they were sorry to see me go, but he said, I do not 
want that to dominate anybody’s thinking. We are intelligence profes- 
sionals here, committed to this work of onr Government, and we are 
going to serve fully whomever the President puts in charge. ! 

I think that they will give him every full loyalty and every full 
support. From the briefings we have had, the discussions we have had, 
T have every confidence that Ambassador Bush will do an absolutely 
splendid job as Director. 

Senator Percy. Mr. Chairman, I would only like to again express— 
as [ have many times before—my appreciation to the Agency for help- 
ing me and every other Member of the Senate fulfill our responsibili- 
ties. IT could not vessibly have fulfilled my duties and responsibili- 
ties with the limited resources we have in the Senzte, without the help 
of the Agency. 

It was one of the first calls that IT made when I came to Wash- 
ington, to go over and have dinner with the Director and the top 
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staff members. Ever since’ then, they have been invaluable-—in help- 
ing us to beat the ABM, not because they took a position, but with 
facts that enabled us to say that that was an absolutely technological 
boondoggle. Every single trip that L have taken abroad, the Agency 
has been in the forefront of helping me. 

T see a lot of‘ skeptical faces in this room. I know there are & lot 
of people who are skeptical—you are a very unpopular Agency at this 
time. All the more reason that those of us who believe:that there is a 
real function and‘a real purpose and'we could not have a nation with- 
out a good intelligence service, should lay it right on the line. There are 
bad things that we are going'to-root out, and you have helped do that. 
There are fine spendid things that must be given full credit. 

Many of my colleagues feel 'that way. 

Mr. Cory: Senator, I would like'to express our appreciation to you 
as a customer of the Agency—you stand as one of our best. customers 
in using the Agency for the intelligence support that it can’ provide: 
to the Congress in making its decisions, just as we give it to the 
executive. 

It is a: pleasure to serve you. 

Senator Percy. As a customer, the price is right. You have not 
overcharged at all. 

Mr. Corsy. Thank you very much. 

Senator Percy. Thank you, Mr, Chairman. 

Chairman Rretcorr. Senator Nunn ? 

Senator Nunn. Thank you, Mr. Chairman. 

I would like to echo Senator Percy’s statement about Mr. Colby and 
the exemplary manner in which he has handled all of these difficulties. 
T would also like to join in his complimentary remarks about you, Mr. 
Chairman. I do think you are the perfect person to head this committee. 

T am not looking for any additional time by that remark. 

Mr. Colby, I have two or three questions , 

On page 9 of your report in the second paragraph, you say: 

A. prior ‘security clearance of staff members and termination of employment. 
for disclosure are hardly adequate sanctions to ensure the protection of sensi- 
tive intelligence sources which can produce substantial royalties for its 
disclosure. 

I know you chose your words very carefully. These words. make 
me more apprehensive about some of the things that have been go- 
ing on. 

De you have any meaning that is not apparent here about leaks that 
may have occurred in the past few years? 

Mr. Corny. We had an extensive legal process against one of our ex- 
employees which the courts did support, thanks to the fact that we 
had a secrecy agreement with him, and second, we learned that he 
planned to publish before he actually published. I am not quite sure 
how successful we would have been if he had published without our 
having heard in advance that he was proposing to publish some of our 
secrets. , 

My statement regarding inadequate sanction refers to the limited 
degree of control over former staff members who learn a lot of 
secrets during their employment and then leave with information in 
their heads. They have a great deal of information which could in- 
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deed provide substantial royalties. I am concerned that there is no 
way to prevent disclosures by these people. 

danntae Nunn. The present law requires timely notice of the re-. 
spective committees that have jurisdiction. I believe there are. six. 
You said there are eight, counting the two select committees. 

Do you think that the words “timely notice” are adequate in.terms 
of a new statute that would give the committce jurisdiction? If so, 
what does “timely notice” mean to you ? 

Mr. Coxsy. “Timely notice” means to us, the day that we are in- 
formed that the President has signed the finding, we call up the 
staffs of the six committees and inform them that we have a finding 
to report to them at their convenience. 

I have done that the next morning with some committees, and I 
have done it some weeks later with other committees, depending on 
the committee. We are at their disposal at any time, after that par- 
ticular notice. We make a point of getting that notice out immediately. 

Senator Nuwn. If the President were to give you orders now for 
a new kind of covert activity in some unknown nation, hypothetically, 
and you had just received that word from the Committee of 40 or 
the NSC or the President or whomever in normal chain of command 
what would you think? Se 

Say you received that final go-ahead this morning for implementing 
a covert plan. What would be vour attitude and what would be your 
action toward the congressional committee, whatever committee might 
be under the mandate of “timely notice” ? 

Mr. Corey. I would require my legislative counsel to call the staff 
members of the committee this afternoon. Since we are beginning a 
weekend, I would try to make it today. If we missed them this after- 
noon, we would try to get them tomorrow, to tell them that we have a 
finding to report to them under the section 662 of the Foreign Assist- 
ance Act. They know exactly what we mean. 

We have also arranged that our legislative counsel visit the com- 
mittees as soon as possible, the next day, to advise the chairman of 
the country involved. He does not go into further detail at that time. 
We are then totally at the committee’s disposal to give them a full 
briefing on the operation at any time they wish. 

Senator Nunn. Before the committce meets and you give them de- 
tails, do you feel any compulsion in not implementing the order of the 
President ? ; 

Mr. Corpy. No, I do not. 

I feel that if there is an emergency, a crisis that needs to be acted 
on I can go ahead and act. This was considered in the legislative de- 
bate, Senator Nunn, before the adoption of that particular provision. 
There was a consideration about whether prior notice would be re- 
quired, and it was dropped from the provision. 

Senator Nuwn. Mr. Phillips testified yesterday in a statement that 
I took to mean that.in his impression we now have in effect by reason 
of the leaks and disclosure from the legislative and executive branches 
within the last eighteen months a de facto moratorium on covert 
activities. ‘ 

In other words, his impression was that successful covert activities in 
the present atmosphere are impossible. 
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. Do you have'any observation on that one way or the other? — 

Mr. Cotsy. There are very few covert actions that we reported to 
the Congress last January as soon as the law was passed, which are 
continuing. They are not very prominent ones. They are not very 
politically sensitive ones, but they are going ahead. Ys ; 


During this year, I made cértain proposals for covert actions. These 
hk soe and initiated and reported and every one of them has 
eaked. 

{ believe it essential, if we face some foreign situation that requires 
action, to consider the possibility of a leak, but.also consider the like- 
lihood that the thing will go badly if we do nothing. We will have to 
‘consider a risk factor in deciding whattodo. 

Senator Nunn. In other words, despite the problems, if you felt that 
covert activity was essential for the best interests of our Nation today 
you would still recommend and make every effort under the proper 
authority to implement it? 7 

Mr. Conny. I certainly would and have done so. 

Senator Nunn. One other question. : 

T understood—and I do not think this is,a part of your.prepared 
romarks—that you do favor an oversight committee without any doubt. 
{ understood you to say that you favored an oversight committee that 
-would be limited to foreign intelligence. \ : 

Are you saying that you would not include within this committee’s 
‘jurisdiction the FBI in their domestic activities ? 

Mr. Corpy. The domestic intelligence problem, the domestic scene, 
is quite a different problem from the foreign intelligence arca, Sen- 
‘ator. Trying to put them both in the same committee might raise 
more jurisdictional problems than would be necessary. 

‘I limit myself as the spokesman for foreign intelligence, conse- 
‘quently I would leave to the Congress the extent of the jurisdiction. 
I do speak for only the foreign intelligence action, _ 

Chairman Riptcorr. To stress this point, would that include, in your 
estimation, the counterintelligence activities of the FBI in this coun- 
try? Are they coordinated ? 

Mr. Corpy. We coordinate, but no, it would not, in my view, include 
the FBI’s counterintelligence activities in this country. I think the 
exclusive jurisdiction that I referred to would refer to foreign intelli- 
gence collection abroad, such activities of the CLA here in America 
that are related to foreign intelligence collection. There are a few that 
are perfectly proper. It would also inelude the forcign intelligence 
aspects of some of tho other agencies in the intelligence community 
but not include the FBI itself, because that is basically a domestic, 
internal security focus, their responsibility. 

Senator Nunn. Mr. Colby, would you favor statutorially limited 
terms for the Directors of the CIA and FBI? 

You can answer those separately. 

Mr. Cory. I really do not think that it is appropriate for me to 
talk about the FBI. 

Senator Nunn. With respect to the CIA. 

Mr. Corny. With respect to the CIA, I was much flattered by the 
remark in the Rockefeller Commission Report that the Director’s job 
should be limited to 10 years. I thought that was quite a lot longer 
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than I anticipated. No Director has been in office for more than 8 
ears. 
J think perhaps it would be an appropriate limitation, yes. 

Senator ¥ mNN. Thank you, Mr. Chairman. 

Chairman Riercorr. Senator Brock? 

Senator Brock. Thank you, Mr. Chairman. 

Mr. Colby, I simply echo the sentiments of my colleagues from 
Mlinois and Georgia in my personal respect for you as a man and as a 
public servant. 

Mr. Corny. Thank you, Senator. ‘en 

Senator Brock. I think I might preface this question by admitting 
an enormous degree of frustration, and frankly anger and disgust, 
over the recent leaks from the Congress of the United States, and I 
have particular reference to the actions of the House committee and 
its printing of a report which I thought there was an agreement—and 
I think everybody else thought there was an agreement—including 
the members of the committee with the President with regard to the 
release of national security information. 

I gather that that information has now been leaked in the form 
ofa Fnal report, distinct from the documents. 

Mr. Corsy. I donot think they have voted. 

Senator Brock. I do not think they have voted, but the information 
vee in eRe Washington Post this morning, so it does not really matter, 

oes it? 

I wonder how we can guard against that, no matter what our format 
is. I wonder what we can do. 

I think that we can apply rather specific sanctions to staff. I think 
that is essential. But I do not think this is a staff problem. I may be 
wrong. 

The Constitution very clearly limits the law and its application to 
the Congress or a Member of Congress. He cannot be held account- 
able in any other place for words he uses in his official duties. 

That is where I see a problem. 

I wonder if you would comment in this particular context on the 
choice, for example, between having a House committee and a Senate 
committee separately, or a joint committee or the choice Senator Percy 
mentioned on having both in the appropriations and authorization 

Tocess. 
Mr. Corpy. I go at it with a mathematical approach, Senator Brock. 
A secret becomes half a secret when two people become aware of it. 
You can carry on that arithmetical progression from there on. 

The fewer members that are on the appropriate oversight, the bet- 
ter. Obviously there has to be a substantial enough body to be repre- 
sentative of the House or the Senate as a whole. I think the idea of 
limiting the number to a rather smaller number increases a sense of 
self-discipline about the secrets. 

Second, I think that there are some improvements that could be 
made in the rules of the Houses to stress the importance of secrecy. 
Then it is up to the Houscs to discipline their own Members and there 
are ways in which that has been done, both in the formal ultimate sense 
and the informal sense of the relationship among the Members. 

I believe there are many countries in the world where the Parlia- 
ment has members, not just of the loyal opposition, but of a disloyal 
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opposition, and those Parliaments have worked out systems whereby 
they continue to do the business of the majority of the Parliament and 
the majority of the nation, even though there are some disloyal oppo- 
sition members in those Parliaments. 

T do not think we have any disloyal Members of our Congress and 
the Senate, but I think that the techniques of controlling secrets and 
controlling a responsible management of the Government are some- 
what similar and could be adaptable. 

Senator Brock. In essence then, and probably, if I could put words 
into your mouth, you would prefer—I think you said this in your 
statement—a joint committee, No. 1, and No. 2, that that committee 
have both authorization and appropriation responsibilities. 

Mr. Corsy. Yes. 

Senator Brock. Can T ask you, for my own personal information, 
to comment or describe for me the understanding that you did have in 
that particular instance in regard to the committee’s final report ? 

Mr. Corsy. We had a dispute over the publication of certain words 
in some documents that we had provided to the House committec. T 
said that those words did have some significance which a careful study 
by another foreign intelligence service could track back to some spe- 
cific actions that they had taken. 

The committee has cited a reference to this general subject in a pub- 
lished book. That was not my concern. What was in the book was not 
a matter of concern to me. It was appropriate for that to be in tho 
book. What I was concerned about was a further study of some of the 
leads that those words gave. Then, by direction of the President, we 
said we would no longer provide the kind of classified information to 
the committee that we had been in the process of providing. This led to 
an impasse between the committee and the Exccutive. It led finally to 
a conference between the committee chairman, the House leadership, 
the President and myself, and in the course of that discussion agree- 
ment was reached on procedures whereby if the committee believed 
that. something should be released, and T. believed that it should not, 
the matter would be referred to the President. Tf he found release to be 
detrimental to the national security in a formal sense, then the material 
would not. be released, pending further resolution of the constitutional 
and legal issues involved. 

Wo went through that process with respect to the specific reports & 
couple of weeks ago. and until this day, the President’s certification has 
been respected by the committee. There have been a few leaks, but 
nonctheless in a formal sense the committee has respected it. 

The committee now contends that that agreement does not apply to 
the committec’s final report. This is just impossible, Senator. 

We are not talking about individual documents; we are talking 
about the information which is contained on the documents, and we are 
talking about names, and wo are talking about groups, and we are 
talking about funds, we are talking about numbers. Those numbers 
do not become unclassified by being taken. off of one piece of paper 
and put on another. They are still classified information. 

We are at present having a discussion about how to handle that. 
Our staff has been in consultation with the committee staff in an at- 
tempt to narrow the arca of disagreement and they are discussing how 
this is going to work out. 
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Mr. Rocovin. Senator, the issue is one of access, It isa good example 
of what an oversight committec is going to have to face. The commit- 
tee obtained complete access with the understanding that when they 
were going to make any kind of public disclosure there would be this 
system of consultation. The access took piace, then at the end of the line 
when no more information was sought, the committee concluded that 
it would be a censorship of its report if they allowed the President to 
determine that any particular piece of information was detrimental to 
the national security. 

Any future oversight, using this as an example, has to meet this 
problem, because committees will make reports. It is a constitutional 
responsibility to inform, and that is where the issve has to be resolved 
as to how particular material can be made public. Any process that 
should reflect the coequal nature of the branches of the Government. 
You should not set up a situation where a slim majority of one com- 
mittee of ore house will declassify a piece of information where the 
President has said that it will be detrimental to the national interest. 

I think it is extremely important that this issue be faced in any 
oversight legislation. 

Mr. Corry. This is not in any sense an attempt to censor, Senator 
Brock. We have worked with committees to try to work out phrasings 
by which things can be said, even critical things can be said, without 
revealing the details of the specific country, the specific group that is 
helped, the specific individuals involved. 

The overall line we can handle without any trouble. We have done 
that in our discussions with our ex-employees who wish to write books. 
We negotiate with them as to, well, if you can refer to this in some- 
what more of a.general term, please go ahead, but do not reveal this 
particular detail. 

It is that exact technique that we think can be applicable in a re- 
lationship with the Congress. 

Senator Brock. The situation would require that if you could not 
get an agreement, you would go to court and you would get. a decision 
of the constitutional requirement ? 

Mr, Rocovin. We reached an impasse with botli the executive and 
legislative branch. We are talking about absolute positions. In order 
to be able to move this forward, we have this ultimate resolution that 
through the subpena power of the committee, we then see the document 
and the court would ultimately resolve the question of whether it was 
classified or not. It. was really a recognition that we had gone about 
as far as we could go without resolving questions of absolute 
privilege. : 

Senator Brock. I think you and the President have been had. Thank 
you. 

Chairman Risrcore. Senator Glenn ? 

Senator GLenn. Thank you, Mr. Chairman. 

Mr. Colby, you have been in a most difficult job. I would like to as- 
sociate myself with the remarks of my colleagues in complimenting 
you on the way that you have handled this. 

Afr. Corby. Thank you, Senator. 

Senator Guenn. I think that we absolutely must have a strong, and 
if it is found necessary, even an expanded intelligence activity in these 
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‘times int which we live. Having said that, we all agree, I am sure, that 
we want to preyent-the mishandling of sore intelligence operasions 
and the covert; activities... - 

J think most of the ‘Ameri¢an people: and. probably all of us in this 
room apree that we would not condone some of the past operations. 

I am concerned that maybe we are putting too much attention on 
whether we have a joint or a singl¢ committee or whatever. We are con- 
cerned. with organization ofan “oversight committee hore, but I think 
perhaps that there is a much more basic. problem. 

We could set up a committee which seemed ,te be organizationally 
perfect, and still not be getting. to. the center of; the problem, touch- 
-ing the spot where these. decisions, are. being made. f am concerned 
that in whatever oversight we set up that really we are overseeing 
what is important, that decisions are not being made at some different 
‘level that involve this Nation internationally: ana: can, influence the 
whole foreign policy. 

' ITam-very concerned that we know what we aré dealing with, and 
we are getting to the real sources of. the decisions, that we are get- 
ane to where ‘they are made. I am not sure that we have approached 
that yet. 

Yon indicated in your testimony that your authority came only 
from using Presidential authority, I believe was the word, that he 
must be kept fully informed. 

Just.to make a point here of where that danwion 3 is made, did. every 
President know of these assassination plans? | 

Mr. Corsy. The record on that, Senator Glenn, is very murky. One 

can put-up a contention that the President did not know or was pro- 
tected from the details of the information. 

One can also put up a contention that there was a general climate 
of discussion where he probably did know of it and should have 
known of it. You cannot prove either case by examining the available 
evidence. 

Senator Grenn. The Committee of 40, did they know? 

Mr. Corsy. I believe they did not know of the specific cases we 
are talking about. Again, it is the difference between a specific, de- 
tailed activity and a general grant of authority to go into a general 

category of activity. Again, that did not get specific enough so that 
you have records that clearly indicate it. 

Senator Grenn. Perhaps those kinds are of a specialized case, 
maybe they are not as typical as some others. 

Let us say Angola, plans to go there: were they approved specifi- 
cally by the President ? 

Mr. Cory. I cannot confirm or deny specifically any pr esent covert 
activity, Senator Glenn. I will say that any activity that we are con- 
‘ducting at this time or haye conducted under my directorship has 
been. discussed with the 40 Committee and has been the result of a 
Presidential approval. 

Senator Guenn. What concerns me here, obviously, is that we 
could set up an oversight committee, but which turns out to be a 
‘facade, a papier mache’ type approach to this thing, because the 
American people think, now we are protected, our checks and balances 
are now working between our executive and legislative branches of 
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Government. but they really will not be, it will be a charade unless 
we really get to where these decisions are being made. 

I am not sure the Church committee—and I am certain that I am 
still at sea a little bit about where these decisions are made and 
what kind of organization or committee structure we should set up 
to oversee this. 

Would you care to comment on that and what, from out of your ex- 
perience you would advise, what should be our touchstones in the 
executive branch to make sure we are overseeing whiat*we think we are 
going to oversee or hope that we will. 

Mr. Corsy. The present legislation has one positive feature that 
requires that the Agency report any activity other than intelligence 
gathering in a timely fashion. That is a matter of law, and the Agency 
must do it. My successor must do it. 

It has some weaknesses in that it requires us to report to too many 
committees, but the concept of a responsiveness by the CIA or by 
anyone else who is engaged in this particular kind of activity is 
proper. The law requires officials of the Government to respond to the 
appropriate committees. I would hope that would be a minimum num- 
ber of committees. because our experience has shown that too many of 
them means that there are no secrets. 

Senator Grewnn. I would agree with your statements on the need for 
secrecy. I think that what has happened in some of these areas has 
just been abominable. That is one reason that I tend to favor the joint 
committee approach rather than the single because of the proliferation 
of people who would know things. 

Obviously, from our setup here an oversight function would be 
much simpler if we could deal with one spot, the Director of Central 
Intelligence and have full confidence that he, in turn, is fully in- 
formed about all DOD operations and NSA and #!1 of the other func- 
tions of Government, intelligencewise. 

Do you favor that type, one central location for all of this, coming 
to the peak of the pyramid here, or do you think it should be kept a 
little more diversified ? 

Questions were asked earlier about the FBI and the interrelatedness 
there, and DOD and the military intelligence area that comes some- 
what under you, somewhat under them. 

Do you think that we should have one man with that Czar-type 
responsibility and should there be that deliberation, and should we in 
our oversight deal with several different areas to sce what is going on? 

Mr. Corsy. I think there is a clear distinction. as I indicated, be- 
tween the responsibilities for domestic counterintelligence and internal 
security in the hands of the FBI and the problems of foreign intelli- 
gence. I think it is quite different. 

With respect to the relationship with the military, I believe it is 
very useful to our country that you be able to look to one individual 
to get an overall Jook at what I call national intelligence. I think there 
should be a distinction between national intelligence and what can be 
called tactical intelligence. For the tactical or departmental intelli- 
gence activities, you should look to that particular force or that par- 
ticular department or to the details of intelligence activities at the 
local level. 


Approved For Release 2001/09/10 : CIA-RDP90-00735R000200130001-0 


Approved For Release 2001/09/49 : CIA-RDP90-00735R000200130001-0 


You cannot have a single intelligence Czar responsible for every 
radar and every destroyer in the Nation. If you have a destroyer, 
you are going to have a radar. It is properly looked at as a part of 
the Navy, not as a part of intelligence. 

On the other hand, there are military activities that do relate very 
directly to the national intelligence problems. There the Director 
should have a view, and docs have a view, of those activities. There 
is full disclosure to the Director and I have, on many occasions, re- 
ported on the budgets of these national intelligence activities in great 
“detail. 

Senator Guenn. Do you think that throughout the executive branch 
and throughout all of the different intelligence activities, there is 
adequate definition of the level that appropriate decisions should 
be made? 

Let us go back to the assassinations. Is it possible for one of your 
agents someplace—I suppose it would be possible, of course, for some- 
one to miike the decision, “yes, it is in the national interest, the best 
interest,” and this has not been run uphill through the NSC and the 
appropriate people, and has not been checked with the President— 
do we have adequate checks to make sure that these decisions are not 
being made by someone who might be quite misguided at his level as 
to what is in the national interest? 

T am just trying to get this whole picture. 

Mr. Corpy. We have some very specific directives and instructions. 
Wo have a law that requires that anything other than intclligence- 
gathering only be done if the President certifies it as important to the 
national security and it is reported to the committees of the Congress. 
This is known, throughout our structure, that no such activity can be 
undertaken without that kind of approval. 

We have an excellent communications system that keeps us in very 
close contact with our people everywhere in the world, and we have 
the discipline of the organization itself, a control through the orga- 
nization. There have been occasions in the past in which it broke 
down. The Senate select committee looked into the fact that there 
was a small amount of toxin that was left over and not found and 
was in an old storeroom. It is possible for that sort of thing to happen 
in any large institution. But I believe our control structure will stand 
up to any other terms of its effectiveness. 

Senator Guenn. Mr. Chairman, my time is up. I would just like 
to make one short statement here. 

T think that before we make any decision of whether we have a joint 
or single committee or whatever, we really have to pin down what 
it is we are going to oversce first, so we know what the organization 
is and what contacts the oversight committee would develop and what 
the committee staff would be set up to do and so on. 

I think that really has to be closely defined. Without knowing 
some of these things, I do not know whether I could, in good con- 
science, vote for a single or a joint committee now. 

We have to define the jobs they are going to do. To really define 
that, we are going to have to home in on who their contacts are going 
to be, and what levels they are going to oversec. Is it just one spot, 
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just the President or the CIA, or are we going to be required to.do 
dozen agency checks to perform our oversight function. 

Unless we define that, and define it very closely, it seems to me- 
that any committee structure whatever, one, two, three or half a 
dozen committees, are going to do nothing but be a window-dressing 
that will mislead the American people more than lead them. 

Chairman Ristcorr. My response to that es chairman, Senator 
Glenn, is that we will have some 25. witnesses. This is exactly what 
we are exploring in these hearings. 

As chairman, I entered these mectings with an open mind, without 
any preconceived ideas seeking guidance from my fellow members. 
on this commitee, the executive branch, and all of those in this coun- 
try who have something to offer. 

The Church committee will not have a bill before us for the next 
week. We will have their point of view. 

You, Mr. Colby, made the stateraent that the sooner this committee. 
is established, the better. We will welcome, of course, as soon as pos- 
sible, the input from the executive branch. 

This committce will give complete consideration and respect. to the 
views of the President of the United States as well as the Church com- 
mittee. The sooner we have your input, and the Church committee’s, 
the better for us. We agree, the sooner the better. And, by having the 
cooperation of the memhership of this committce, these hearings are 
going forward day after day. 

Once we complete the hearing, we will immediately go toward 
markup. Senator Glenn, you are a very valuable and thoughtful mem- 
ber of this committee. Any ideas you have will certainly be given the 
most careful consideration. 

Senator Gurxx. Maybe what I just outlined is the-first job of the 
new committee. We have to determine where to go. Maybe that is the 
job of the oversight committee which we will set up. 

Senator Nunn. One observation, Mr. Chairman. if you will permit it. 

I would like to solve all of these organizational problems of intelli- 
gence while we go, I belicve it is one of the very purposes of the over- 
sight committee. 

Someone is going to have to spend hours and hours to get all of the 
pegs in the right hole, or to find out where they are. I do not know 
if we can take that on. I certainly think we ought to learn as much 
about it as we can. 

I believe our hope is this oversight committee can undertake a lot 
of that themselves in their deliberations with the intelligence com- 
munity and with the executive branch, I believe that if we are looking 
for a simple solution, we are going to be very disappointed. 

Chairman Rieicorr. Senator Weicker ? 

Senator Wricwen. Thank you, Mr. Chairman, 

Would you agree with me that really the CLA will not be able to 
operate efficiently until we have an oversight committee in place? I 
think it is essential. in other words, in restoring confidence and allow 
you fellows to operate. 

Mr. Copy. I think it would be a substantial step ahead, Senator 
Weicker. 

Senator Wercxen. Let. me say this. 
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I think that both of us appreciate the necessity to go ahead and stop 
the pendulum in mid-swing. If indeed you are spending 122 percent of 
your time on the Hill——- ‘ oe 

Mr. Corey. That was my associate’s number. “s 2 os 

Senator Wrtoxer. It is probably: a good figure. It illustrates the 
problem as.a reaction to the zere percent that, used to be spent on the 
Hill, That is the problem, to try to bring this thing back into some sort 
of perspective. 
- }-am troubled as to where we go from here, having wrestled_ with 
the concept of oversight and having wanted it for 3. years. Other Mem- 
bers of this body, the Majority Leader stated yesterday, have wanted 
it for longer'than that, oe ass 2 

{ think, if Senator Mansfield’s proposals had been put into effect 
many years ago, we would not have gone through this mess we are: 
going through now. Rae : é 

There is a great deal of difference between the rhetoric on the Hill 
and the deeds. ‘ Ss 
- This is probably going to be measured rather carefully by the 
American people in the weeks ahead. Tse 

I will present to you one of the areas that I am truly troubled about. 
and I want your reaction. I-have a vote coming up next weck on the: 
confirmation of the CLA Director. Both of us know George Bush to 
be a fine man; there is no argument, both in the sense of his qualities. 
of mind and heart. So let us leave George Bush out of this, it has noth-. 
ing to do with him as an individual. : 


My question, the question I have to ask myself, and I would like to: 
have your reaction, while we are trying to reestablish confidence in 
this Agency, which not only holds for the present, but obviously for- 
the future—should anyone so closely identified with politics, Demo- 
erat or Republican, be the head of that Agency? oY 

And I want you to climinate the individual, George Bush, from: 
your mind. I knew his dad, I have a great affection for his family and 
Lrespect him. , ae a 

Thero is a problem. This body is going around alerting the Amori- 
can people. We want good intelligence and we want to reestablish con- 
fidence, and right out of the box we are going to do something that is 
going to come under question. 

I would just like to have your professional opinion as to whether 
anyone closely identified with politics should head up this Agency. 

Mr. Copy. I started from a slightly different starting point, Sen- 
ator Weicker. Although I am a professional and grew out of the pro- 
fession, I have many times expressed my belicf that I think it is some- 
what better that a nonprofessional be the head of the Agency and be 
supported by the professionals in it, somewhat in the same fashion 
that the head of the Army, Defense Department, Navy and so forth 


are appointecs, civilian appointees, outside of the profession itself and 
the profession supports and performs under that kind of disinterested 
guidance that an outsider poses. 

Once you say that, then the question is, obviously you do not want 
a, partisan political figure in the post. 

T think that Mr. Bush has given every indication and every assur- 
ance that he intends to avoid any such situation. I am sure there will. 


66-413 —76——10 
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be a lot of attention addressed to this by critics of the CIA in the 
future, and any step in that direction would be immediately high- 
lighted. Consequently, Ambassador Bush would make every effort 
to keep himself independent of politics. 

There has been a major letter by the President withdrawing his 
name from one particular political potential. I think he has given 
every indication that he intends to perform in an independent manner, 
befitting this particular Agency. 

Senator Weicker. Again, I want to make clear that George Bush is 
not the subject matter of my question. It is the fact that we are trying 
to restore confidence in this Agency. 

T have to confess to you, do yon feel that the former chairman of one 
of the major political parties, either one, Democratic or Republican, 
is going to be viewed by the American public as bringing the right 
degree of objectivity to a job that I think everybody realizes is one 
in which they want to have objectivity. 

Mr. Corsy. Of course, I do not believe that it is possible to answer 
that question without referring to the individuals who have held that 
post. There are very few of those posts, and very few of those indi- 
viduals. I repeat what I said before. I do not believe that a partisan 
political figure should manage the Agency. In other words, it should 
not be managed as a partisan political tool of any administration. I 
have expressed my confidence in Ambassador Bush and he has given 
every assurance that he will avoid that. Therefore, I think the back- 
ground of whether someone did something once is not the touchstone 
and determinant of the matter. 

Senator Weicker. We have had testimony by others, not only on 
this committee, but in other committees, that the Attorney General of 
the United States should not be a partisan political figure, even.though 
that has been the case. The Democrats are the ones that come to mind 
on this score. 

I wonder, if in this day and age, the American public is not lookin g 
for something, or for someone, quite frankly, very extraordinary to 
head the Justice systems, the FBI, CIA, or the Department of Justice. 

T am not so sure that you answered my question. 

Mr. Corgy. I am not so sure that T could. 

Senator Weicker. I understand your position. You are probably 
having difficulty dividing the man, in this case George Bush, from the 
position, but we are dealing—the problem is, Mr. Colby, that both 
vou and I understand that we have to have intelligence, we have to 
have the American people believing in their intelligence agency. That 
is what is at stake right here, whether this thing is going to survive 
or be washed out at sea. That is why it requires the most extraordi- 
nary measure. 

Mr. Corry. I do not think that it is appropriate for me to discuss 
my successor, Senator Weicker. I stated my position, as accurately 
‘as I can. 

Senator Wricxerr. One last. question. I wish I had greater time to 
get into it, but this great chart that we have up here, next to the wall 
indicates a chain of command. I would like, if I could, put names to 
‘this. 

Director Colby, when did vou take over as the head of CIA ? 
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~ Mr. Corpy. I was sworn in in September 1973, Mr. Schlesinger left 
jn May, and I essentially ran it in between. 

Senator Weicker. Point No. 2, the head of the National Security 
Council, am I correct in assuming that that has been Dr. Kissinger? 

Mr. Corsy. The Chairman is the President but the Executive Secre- 
tary of it and the manager of the staff as distinct from the Council is 
the Assistant to the President for National Security Affairs, which up 
to a few months ago was Dr. Kissinger. 

Senator: Wicker. Do you think it is‘advisable, asa practical mat- 
ter, that a line run from the Secretary of State up to the National 
Security Council that way? Do you think that is a particularly good 
situation to have, the Secretary of State being, for all practical in- 
tents and purposes, the head of the National Security Council ? 

Mr. Corby. We are talking about the President and the way he runs 
his particular office with the people that he has around him. I think or- 
ganizations should reflect the people and the demands and the po- 
litical situations, I do not think they are immutable. I think they are 
subject to change with new personalities and new relationships that 
come up between people. 

Senator Weicker. Aside from whatever oversight the Congress 
ccan*give, however, the National Seeurity Cowneil, in effect, is the 
executive oversight relative to the CLA activities, is it not? 

“Mr. Cotpy. Under the National Security Act, the CTA reports to 
the National Security Council. The NSC consists of the President, 
Vice President, Secretary of State, Secretary of Defense—— 

Senator Weicker. May I have 1 more minute, Mr, Chairman? 

Chairman Rinrcorr. There is a vote, and we still have Senator Javits. 

Go ahead. 

Senator Javrrs. I yield. 

Senator Wertcker. Thank you, Mr, Chairman, 

The only thing that concerns me is the testimony of James Gardner 
from the State Department was that between 1973 and 1974, the 40 
covert operations by the CLA were approved by the special Forty Com- 
mittee, but apparently the committee never met. Tt was strictly a tele- 
phone type oF operation, with Secretary of State Kissinger not actually 
having face to face dialogue. 

Mr. Corpy. At that time Senator Weicker, we were very sharply 
reducing the numbers of those operations. By 1973 only about 5 per- 
cent of our budget was involved in that kind of operation. Most of 
those 40 Committee decisions were 6-month or yearly status reports 
on ongoing activities. They required no great consideration, no great 
policy questions were involved, There were some meetings of the 40 
Committee on one very important program which was not actually a 
covert action program. It was an intelligence collection program, but 
it was a very significant and delicate one. We did meet and discuss 
that and argued about it, but most of it was not of the level of import- 
ance, the individual actions were not of the level of importance that 
required actual debate and discussion. 

enator Wrickrr. Thank you, Mr. Chairman. 

Mr. Corpy. I might add that the more important decisions that have 
been made this year have been the subject of a considerable number of 
40 Committee discussions. 
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Senator Javits. Mr.Colby, I would like to join my colleagies in my 
expression of confidence in you and my appreciation as a U.S. Senator 
from New York for the job that you have done. 

T have had a lot of experience with you beginning with the job in 
Vietnam. 

Mr. Corsy. Thank you very much. 

Senator Javits. I take great pleasure in being able to say that.: 

One of my colleagues has asked me to raise an issue with you which 
I would like to raise. 

Senator Case yesterday in a statement said, with respect to news. 
leaks—I think he was talking particularly about the leak relating to 
Italian political parties—he said, “it is a hard thing to prove, but T 
have a powerful suspicion that they”—meaning the CIA—“are leak- 
ing these things themselves, then they can blame it on Congress you 
see and discredit our disclosure requirements.” 

Then he went on to say, the agencies have not been happy with our 
requirements that they bricf us, and so on. 

A two-part question, one: is there any truth to that as far as the CLA 
is concerned, or to your knowledge, as to any other executive depart- 
ment agency; and second, what precautions do you take in the agen- 
cies against such duplicity. 

Mr. Corgy. Senator Javits, I flatly deny that the CIA leaked infor- 
mation for that kind of a purpose. The CIA was trying to conduct 
covert actions. We have held these secrets for a number of months. 
Most of these exposures came out of some combination of testimony, 
an event abroad which bronght the matter to public attention, and the 
energetic efforts of our news colleagues and journalists in the country 
who pick up little bits and pieces and add them up to a total picture. 

There was certainly no conscious effort by CIA. 

I musi state again, however, that our controls, our legal controls 
over our own employees are not those they should be to give us proper 
control. 

We conduct. a number of activities within the Agency limiting the 
number of people who know about these matters. Large numbers of 
people in the Agency know nothing about these matters and are de- 
liberately kept ignorant of them for security purposes, but a certain 
number do have to know about them. We have no indication of dis- 
satisfaction in the Agency with the programs we are undertaking. Asa 
matter of fact, I believe that the Agency has done a splendid job of 
maintaining its ability to carry out intelligence operations, and also 
to carry out a very energetic and imaginative program in the covert 
action field when this has been properly approved. 

Senator Javits. I therefore take it that that flat denial means that 
as far as you know, the CIA has not leaked anything for any purpose? 

Mr. Cotyvy. The CIA itself has not leaked. I absolutely and flatly 
deny that the Agency has ever leaked information so that Congress’ 
ability to keep secrets, or that the reporting requirements of section 
662 of the Foreign Assistance Act, would be cliscredited. Unfortu- 
nately, I cannot say that no individual CIA employee has ever leaked 
information. As I have mentioned, a stronger law against disclosures is 
needed. 

Senator Javits. Have you already given us, or can you give us, 
your suggestions for the legal tightening up that you feel is de- 
sirable for the CIA ? 
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Mr. Copy. I have submitted some recommendations for legislation 
and we have worked these through the Justice Department, and they 
are about to be sent by the Office of Management and Budget to the 
Congress. The legislation will give us criminal sanctions over the dis- 
closure of sources and methods by those who have voluntarily under- 
taken the obligation to keep those secret. 

I believe that the specifics of the recommendation are fully com- 
patible with the first amendment of our Constitution and are also 
necessary to protect the liberties of Americans. 

' Senator Javrrs. Thank you, I am very pleased with ‘the latter as- 
sertion, and we shall await that . te 

One other question, since we allhaveto vote, ~— | 

There has been a lot of attention to what the CIA has done covertly 
and who it tells about it and why; what responsibility there is in the 
President and the National Security Council, et cetera. 

I have a totally different question. What about the right of the 

Congress to know, in order to legislate? What is your appraisal, as 
now our retiring Director of the CIA of what we have to know to 
legislate intelligently ? 
' Tam now a member of all kinds of committecs that need to know 
what you are discovering covertly or overtly in order to deal intel- 
ligently with a wide range of issues, whether it is Angola or U.S. 
trade policy or the Panama Canal. 

Do you have any recommendations for us on that? 

Mr. Corny. We have a procedure, Senator Javits, by which an 
Agency spokesman briefs on request on any subject in the world, 
using the most sensitive information available to us. 

I spent yesterday with a House committee discussing some of the 
most sensitive details of our knowledge of one particular foreign 
situation. I also developed a special current intelligence publication 
for the Congress some months ago. This was made available to rele- 
vant committees of the Congress in the hope that the individual 
Members will find it convenient to look through the publication 
quickly and profit from the kind of intelligence we collect. 

Senator Javirs. Thero is nothing you recommend which would strike 
out that requirement of having the Director or authorized representa- 
tives coming to brief committees or individuals as to what they ought 
to know from the legislative point of view? 

Mr. Corny. Absolutcly not. Senator. I believe we Americans share 
our decisionmaking. Part of it is made in the executive branch; part 
of it also involves the Congress. In order for those decisions, those 
national decisions. to be the best possible, we have to provide the sub- 
stance of the intelligence information to the Congress to the extent 
that we possibly can. 

Senator Javits. Nothing we do in oversight committce legislation or 
anything else ought to strike out that responsibility and that right on 
our part in the Congress? | 

Mr. Corry. No. 

I would only ask again that the self-discipline in the Congress itself 
and the control of its staff members be such that sensitive information 
can. be protected. In addition to operational information, substantive 
assessments may also require protection. 
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Senator Javirs. I think that is one of the big things we need to deal 
with here. We have to get very much more straight than we have been. 

There is plenty of law and plenty of rules and lots of efforts, but, 
question, what are we willing to do about ourselves? That is one that 
Congress has to answer. 

Thank you. 

Mr. Corsy. Thank you. 

Chairman Rietcorr. Thank you very much. Mr. Colby, for being 
with us today. Your testimony has been valuable. 

The committee will be in recess until 12:15, when we will hear from 
Mr. Bundy. 

[A brief recess was taken.] 

Chairman Ristcorr. The committee will be in order. 

T am so pleased that Mr. McGeorge Bundy has done us the honor 
to be with us today. IT have known Mr. Bundy and have worked with 
him for many years. and the depth of his intelligence in every respect, 
and his experience should be very helpful to this committee, and I do 
appreciate his taking time from his very busy schedule to give us the 
benefit of his thinking. 

Senator Prrcy. May I join you in that. Mr. Chairman? We are 
yey Honoree indeed and very much appreciate your being here, Mr. 

undy 

Chairman Rretcorr. Would you proceed as you would like? 


TESTIMONY OF McGEORGE BUNDY, FORMER SPECIAL ASSISTANT 
TO THE PRESIDENT FOR NATIONAL SECURITY AFFAIRS 


Mr. Bunpy. Mr. Chairman, Senator Percy, it is an honor to respond. 
to your invitation to come. I have a substantial prepared statement. 

In view of the hour and in view of the familiarity with which you 
both have with so many of these issues, perhaps it would be most. useful 
if I summarized my main opinions and suggestions, but I would like 
to begin here with two caveats: first, I have becn out of Government, 
for almost 10 years, except for some specialized consultations in the 
later years as counsel to the Johnson administration. Second, I would! 
like to make very clear on the record that during that 10 years T have 
seen to it that there was no connection whatsoever beta een any intelli- 
gence agency and the Ford Foundation. Thix point is important. 
because sometimes there are false charges in these areas in foreign 
countries. 

Chairman Ripicorr. May I say that your entire statement will go 
into the record as if read, if vou are going to summarize. 

Mr. Bunny. Thank you. 

T come as a private citizen, and I can offer vou four or five general 
comments, 

First, I do believe that we need a new committee. T think it would 
be better if it would be a single joint committee. T think that as long 
as there is adequate rotation in such a committee you can avoid the 
danger that it would be in any sense co-opted. I think in the past 
interests of the Congress as a whole, both Honses have been well- 
served by. such joint. committees. and as we heard from Mr. Colby 
this morning, it is always a saving of precious time and energy when 
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one can focus the responsibilities, the reporting and accountability, 
in as few committees as possible, 

The need for the committee is clear, I am sure, to members of this: 
committee, 

There is a crisis of confidence in the quality, the integrity, and even 
the discipline of the intelligence community. 

There is need for-a basic review of the hazy, statutory underpinnings 
of major elements of the intelligence community. 

There is a need to cut back from the makeshift arrangements under 
which the committees are receiving incomplete and fragmentary in- 
formation. These arrangements do not scem to me to really permit 
effective oversight, and they do seem to lead toleaks. — 

Finally, in the absence of a new committee, we simply will continue 
to have a large and important section of our national Government 
which does not appear to have—I emphasize the word “appear” 
really—a serious or sustained relationship of accountability to Con- 
gress. The less formal methods that were found acceptable in earlier 
years have worn out. I do not believe they are any longer effective, 
either as an instrument of congressional oversight or as a means for 
providing the intelligence community before the public with the legit- 
imacy that comes from properly informed congressional supervision. 

The next question I come to is one of jurisdiction. 

I think the answer here is reasonably clear. [ think the principal 
mandate of a new committee should be to concern itself directly and 
closely with the work of the Central Intelligence Agency and the Na- 
tional Security Agency, and only generally and less directly with 
other parts of the intelligence community such as those to be found 
in the Justice and Defense Departments. 

Those departments have very important responsibilities that do 
relate to intelligence, but T think it would be a mistake to undercut 
the general responsibilities and powers of the committees now con- 
cerned with defense and justice, in this specific case, the FBI, for 
example. 

One of the great problems in that agency over the years has been 
its very high degree of autonomy, even within the Justice Department, 
and the incomplete supervision which it has had from Attorneys _ 
General and even Presidents. ; 

When you break ont a part of its work, or if you did, and put it 
under another special select committee rather than leaving it where 
Justice as a whole is accountable and responsible, I think you might 
inadvertently increase the tendency that has existed in that part of 
Government in the past to regard itself as a thing apart. me 

Anyway, in its years the new committee will have plenty to do if its 
primary attention is directed to CIA and NSA. T do not mean at all 
that it should not have a general license to concern itself with the 
boundary Jines of intelligence, what is general intelligence and what 
is strictly tactical intelligence; what is general intelligence and what 
is strictly counterintelligence or internal security. 

There is nothing new about those hazy boundary lines between 
committees. 

I would emphasize my view that the National Sccurity Agency 
should be included, however, because while it is administered under the 
Defense Department, it has always been its mission to serve the in- 
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telligence community as a whole. Indeed, I think the main outlines of 
its mission are really determined by the U.S. Intelligence Board, or at 
Jeast it used to be so. 

So in a general way, I think that it would be reasonable to describe 
the jurisdiction of the new committee as roughly the same as that of 
the Director of Central Intelligence on the executive side—immediate 
responsibility for the CIA and for defining the missions of the Na- 
tional Security Agency, and a more general responsibility for having 
views, opinions, and being informed about the relative right, responsi- 
bilities and roles of the numerous intelligence agencies which the Gov- 
ernment has. 

The third point I would like to make is that I think it is perhaps a 
mistake to begin by thinking that this committee will be really all that 
different from other standing committees in the field of national se- 
curity. There are some special complexities—I will come back to the 
hardest one, which I think is covert political action. 

I think it is probably helpful to begin by recognizing that most of 
the work of such a committee would not be essentially different. from 
that of other committees that have parallel responsibilities. I do not 
believe, for example, that it is essential for the main elements of intelli- 
gence budgets or of authorizations or appropriations to be secret. 

The size and shape of our intelligence effort now is probably better 
known to our adversaries than to us. I think that it would help if there 
could be better understanding of just what the intelligence budgets are. 

Moreover, in spite of conspicuous and lamentable abuses, the bulk 
of what CIA and NSA do, even where specific techniques and results 
may be deeply seeret. is work which a new committee could readily 
understand and monitor in a relatively open way. That is true, as 
you have been saying this morning, of collection and analysis of 
information. It is true also of the processes by which intelligence 
is put together and made available, both to the executive branch and to 
the Congress. 

Lots of this information does have aspects which are genuinely 
and deeply sensitive. There is nothing in that. that is intrinsically more 
difficult than the parallel problem of sensitivity and classification 
which does arise in diplomacy for the State Depxrtment and Defense, 
with weapons systems and in the field of nuclear energy. 

Just as it is possible to discuss weapons systems without compromis- 
ing critical detail of technical design, and our defense posture with- 
out discussing the details of contingency planning, I believe that it is 
possible to consider general questions of intelligence collection with- 
out revealing sensitive capabilitics, whether technical or human. 
There are many real secrets in the field of technical intelligence, as 
there are also in the work of secret agents. I do not think it is beyond 
the skill of the committce with a qualified staff to address the task 
of oversight while respecting those real secrets. 

It is obvious that a member of the committee could demand some 
specific information—“What is the name of your agent in this or 
that foreign country ?”—which it would be both dangerous and wn- 
necessary for them to have. I myself think that the record of con- 
gressional committees does not justify any fear that the committee 
as a whole would wish to do that, and if something like that did 
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occur, then I would expect. that the general opinion of Congress 
would support a properly explained resistance by the executive branch. 

So far, we are really not talking abont things that are all that 
different from what Armed Services does, or Foreign Relations does, 
or at least what those committees do when they do not encounter -a 
particular resistance at a particular moment. 

Then, I think we can simplify the problem: further by noting that 
some of the matters which have had most attention in recent years 
will not be-on the agenda. Assassination plotting, already forbidden 
with the Agency some years ago, should certainly be explicitly pro- 
hibited by statute simply to reinforce the obvious and general judg- 
ment that-it has no place in the work of the intelligence community. 

In the same way, it should not be hard to reinforce existing statutes 
which have been violated in such instances as the massive surveillance 
of the U.S. mails. — 

Then there is a third and larger kind of thing, which there has been 
a lot about in the news lately, which I do not think would be a-part 
of the secret work of any new committee, that is large military and 
paramilitary operations like the one recently undertaken in Angola. 

The simple truth is that it is no longer possible to conduct such 

operations on an unacknowledged basis, so they should no longer 
be handled, either here or in the executive branch, as if they are 
really covert. They should be defended and explained, if they occur 
at all, by the most senior officials of the executive branch in the same 
way that those officials are expected to explain and defend an open 
use of the Armed Forces or a program of military assistance. 
_ I, myself, think that much of the current tension between the execu- 
tive branch and the Congress derives from a failure at the other end 
of town to recognize that times have changed with respect to large 
scale covert operations abroad. 

I am sorry Mr. Colby is gone. I had a chance to argue with him a 
little before he left. 

Only last week Mr. Colby asserted his belief that the U.S. Govern- 
ment needs an ability to conduct large; unattributed, unadmitted op- 
erations. The fact is, in 1976, it is just wrong to suppose that there is 
any such animal. 

There have been such things in the past, but not now. The whole 
environment that the U.S. Government now operates in is such that 
it is quite simply inconceivable that a large operation can remain 
unattributed for any significant length of time at all. 

Moreover, it is a mistake to attribute the difficulty here primarily to 
recent requirements for reporting to congressional committees. Its real 
cause is much deeper; it is the breakdown of the broad political con- 
sensus which made it possible, 10 or 15 years ago, for the CIA to con- 
duct such large operations, in the face of widespread knowledge of 
their existence, without any admission or explanation from the U.S. 
Government. 

Let me offer you here—a single, striking illustration of the differ- 
ence between then and now. In recent months, there has been a Jot. of 
attention given to the fact that the Kennedy administration in 1962 
and 1963, even after the Bay of Pigs, maintained a large scale clandes- 
tine effort against the Castro regime in Cuba. There is no question 
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that this happened, and to many it must appear that something is now 
being revealed which was successfully kept secret from Congress, the 
public, and the Press at the time. 

Nothing could be further from the truth. What actually happened 
was the existence of this effort was widely known, and that in the 
climate of the time, the major media and the Congress made no effort 
whatever to expose it in detail. Instead, they took it for granted, 

A single newspaper column of the time will make my point. Then 
as now one of the most. widely read and authoritative reporters in 
the country was James Reston. In the spring of 1963, after the Bay 
of Pigs and even after the missile crisis, there was a sharp flurry of 
criticism of President Kennedy’s policy toward Cuba on the ground 
that it was not strong enough. Mr. Reston commented thoughtfully 
on the President’s problem in a column whose full text I offer as an 
annex to my remarks. Let me read here just a few sentences, as they 
appeared in the Sunday New York Times of April 21, 1963: 

Try as he may, he [President Kennedy] cannot satisfy his critics, and for 
#2 number of reasons. 

First, he is engaged in a subversive war there that cannot be discussed offi- 
cially in any detail. There are a great many anti-Castro patriots in the hills 
on that island who are being supplied in the night by various ingenious methods, 
but this is not the kind of thing that can be talked about openly * * * 

All this gives a negative cast to the President’s Cuban policy * * * other 
than saying he is for ‘isolating’ Cuba, he cannot talk much about how this 
is being done, and the net of it gives the impression of a policy of ineffective 
half-measures. 

* * * even many of the American newspaper editors who have been in Wash- 
ington recently reflected impatience with the policy of restraint. 

The column winds up quoting the President’s defense of his policy 
of restraint and its last sentence is: 

But he could not tell the whole story, and in the end he did not quite quell 
the instinct for action. 

There are Jots of morals in this, but let. us note, simply that a re- 
porter of the first rank noted quite emphatically that a war was being 
carried on that could not be discussed by the press, and the major 
press and the Congress paid no attention. There was no hue-and-cry 
to get the details out; there was no thunder of indignation from the 
Senate or from the New York Times itself. 

The only problem was the one Mr. Reston correctly reported: 
since Mr, Kennedy could not discuss his covert actions, he was forced 
to leave the field free to the critics of his apparent. inaction. I ask you 
simply to contrast this record with what would happen today if a 
similar “revelation” were to be made about a similar effort by a re- 
porter of similar standing. 

Senator Ristcorr. Mr. Bundy, I will take part of my 5 minutes 
at: that point. 

This great dilemma. concerning the President's activities that he 
could not disclose publicly—were they disclosed to any Members of 
Congress? 

Mr. Bunpy. They were disclosed in a general way, I suspect, by 
the Director of Central Intelligence to individuals in the then- 
informal processes of oversight. 

My point, I think, would be, Senator Ribicoff, if Mr. Reston is 
reporting It in the New York Times in a Sunday colarmn and the 
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Congress does not follow up with a question, the attitude in the Con- 
gress must have been different from what it is now. 

Chairman Ristcorr. Thank you, 

Mr. Bunpy. What has happened in the meantime is that the major 
premise that permitted large-scale unadmitted action, in Cuba and 
elsewhere, has disappeared. ‘There is no consensus now in favor of such 
actions, not even in the Caribbean; instead, there is a great deal of 
sentiment against them, and a deep conviction, in large parts of the 
Congress and the press, that there should be constant vigilance against 
and detailed revelation of, all such activities. If we needed a current 
example, we have had it in Angola. It is just not possible there-—or 
anywhere else—to have “large, unattributed, unadmitted operations.” 
Such operations require a “benign neglect” from Congress and the 
press which neither will grant today. 

I donot wish to be misunderstood as nostalgic for the good old days, 
but I do want to note my belief that one frequent complaint against 
such CLA operations is almost wholly unjustified: I do not believe 
that there is any major case in which covert operations by themselves 
have been the cause of a later and heavier involvement. That was not 
the case in Vietnam, where visible and heavily reported political and 
military involvement were always much more important than the role 
of the CIA. That was not the case in Cuba, or in any part of Africa. 

The present and decisive objection to those covert operations is not 
that they drag the country deeply into things it would otherwise stay 
out of. It issimply that they are impossible. They will not stay un- 
attributed or unacknowledged. Since they are impossible, and since 
fear of them is widespread and real, they should be ruled out. 

Tf such large-scale covert operations are not plainly and credibly 
foresworn by the administration, then they should be prevented by 
Congress. Any such military and paramilitary operations should be 
governed by the open processes parallel to those that Congress applies 
to the deployment of U.S. Armed Forces and the provisions of military 
assistance. 

We have now dealt, though much too briefly, with most of what 
will—and what will not—be on the agenda of the new committee. 

The only truly difficult area which remains is that of “covert 
action” which really should remain secret if undertaken at all, Most 
of this activity, most of the time, involves relatively small individual 
actions, often intimately related to the collection of intelligence. 

Incidentally, that raiscs the point that the new committee will have 
to study the distinction that is made so often between collection of 
intelligence as a relatively simple matter and covert political action. 
Tt is a distinction that will not stand very close analysis, because a lot 
of what is undertaken in the name of the collection of intclligence 
can have very important political implications, and vice versa. 

The committee will probably not wish to know details of such 
specific small actions, but it will wish to know in a general way how 
much of this sort of thing there is, and what its purposes and conse- 
quences are. It should, I think, keep a constant eye out for the danger 
that an activity which secms desirable for an immediate purpose may 
have side effects that outweigh its valuc. Questions of this sort arise 
with special urgency in the field of covert propaganda activity. It is 
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very dangerous to spread “disinformation,” for example, when one of 
its mnocent consumers may be the American public. 

Moreover, when American intelligence activities, even small ones, be- 
come an important part of the political relations between the United 
States and_ another country, it is the purpose and shape of these 
political relations which should most occupy the Congress, and the 
basic inquiry into such policy issues should probably take place not in 
the intelligence committee, but in a committee or subcommittee directly 
concerned with foreign affairs as such. 

It seems to me that the new committee should have the ways and 
means of informing itself on the general levels of intelligence activity 
in such a.way as to know where there is a question of foreign policy 
that may not have had proper debate. 

Let me now turn specifically to the question of covert political 
operations. I have to tell you that I am really not too clear cut about 
how to deal with this. T suspect that the committee and the executive 
branch will have to live with each other and learn as they go. 
The problems are so hard, indeed, that it is tempting te reach a con- 
clusion that actions of this sort simply should not be undertaken, at 
least for a time. While they do not have the innately high visibility 
that attaches to military and paramilitary activities, they are much 
harder to conduct in true secrecy than they used to be, and in cases 
where the damage done by revelation of the efort would clearly ex- 
ceed any value it might have, it would seem to me wise current policy 
for the administration to stay away from such activities. 

But in the long run I believe it would be unwise to assume that there 
will be no future cases in which we will wish to give political and 
financial support to friends abroad for reasons similar to those that 
can lead to open programs of military and economic assistance, and 
in some of these cases, it could be important that the sources of such 
financial support be kept secret. 

In the current world situation, such cases are not as frequent as 
they were 25 years ago, but I think it would be imprudent to take it 
for granted that no such need will arise in the future. 

If, however, we assume that major operations of this sort can safely 
be omitted in the immediate future, while a new committee is develop- 
ing its staff, its work processes, and its relationships with other com- 
mittees and with the executive branch, then there will be time for the 
new committee to develop its own ways and means of reviewing covert 
political action. 

No proposal for this process that I have heard so far seems to me 
wholly satisfactory, and I think we should recognize that there is an 
inherent difficulty here. A truly covert operation, one the very exist- 
ence of which is supposed to be secret, cannot by definition be openly 
monitored. 

You can talk about hydrogen bombs without talking about how they 
are constructed, but you cannot talk about political support to a 
given political party without talking about it. This kind of secret is 
different from those that are dealt with routinely in other committees. 
J do not think that this difficulty can be readily resolved by statutory 
language. I myself do not think it is at all clear that the new com- 
mittee will find it wise to insist on advance knowledge of all such 
actions. 
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: Efforts to depend on’ the consciences of individual Members of 
Congress seéms to me to have great weaknesses. If every Senator 
and Representative is free to follow his own judgment, then secrecy 
could never be assured, and the only alternative really open to the 
executive branch is not to undertake such activity. If that is what 
Congress wants, then I think it ought to say so. 

~ Another method recently proposed is that when there is a dispute 
about keeping such a matter secret, the issue should be resolved by a 
secret session of the whole Senate. 

* I do not like to say this, but I do not think that is a way of de- 
ciding which way to go. It is only a way of deciding against secrecy. 

It seems to me obvious that in 1976—this is not a criticism of any 
individual Member or of the Senate as a whole—but in the environ- 
ment of 1976 I think anything discussed among 100 Senators is not 
any longer really covert, and I doubt that those who support this 
proposal are so naive as to believe otherwise. ; 

It appears to me that in proposing this appellate process, one is 
in fact proposing a veto power for any new committee. A mere threat 
to appeal to the full Senate would be a way of ending any action 
which truly depended on secrecy for success. 

Should there be such a veto power, and, if so, what standards 
should be followed ? 

On the first question, I do not believe we now know the answer, 
but on the. matter of standards, I think we can do better. 

First, we can ask just how any proposed. operation or one which 
is going into action relates to_a publicly recognized and generally 
approved, policy of the United States. If there is no such relationship, 
I think the case against any operation becomes very strong, because 
in that situation, the operation will often be an effort to achieve some 
policy. objective without the necessity of explaining and defending 
it to Congress and to the public. fun Say 
_ This tendency, which has been evident in recent years, should be 
steadily and strenuously resisted. 

For the same reason, the question should always be asked whether 
in reality the proposed operation requires secrecy for international 
reasons, which can be legitimate, rather than domestic reasons, which 
are not. ; 

Third, the committee should ask the same operational questions that 
the executive branch should be asking. Why is the operation needed ? 
What chance is there that it-will accomplish the desired results? What 
are the costs, the implications of failure, the penalties of disclosure? 

. It can be argued that requiring all of this puts a heavy restraint on 
the President of his chief advisers, and that is partly true, but I be- 
lieve that in any case where there was a clear-cut, open consensus on 
an urgent need for action, we could expect the review and judgment 
of-the committee to be less burdensome than may now.appear in the 
atmosphere of today.. ~ ates ot cor weet thy Beg oan 

In the meantime, the present lack of public confidence in our covert: 
activities demands the kind of oversight we have been discussing. 

* Let me just wind up, Mr. Chairman; by saying that in saying all of 
this, I would like to associate myself with those who believe that, on 
balance the record of the CIA is one of which neither the Agency nor 
the country needs to be ashamed. 
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There have been abuses. There have been failures of supervision 
within the Agency and in the White House, and not only in recent. 
years, It is also true that energetic officers in any service, perhaps 
especially in secret services, press beyond their orders. 

It really is true that in the nature of things, the achievements of 
the intelligence community are less known than its failures. Its gen- 
eral good discipline is less noticed than its occasional irresponsibility 
and its usually cool and careful estimates of international reality are 
less noticed than the wild opinions of its occasional zealots. 

In my experience, the American intelligenee community has been 
generally dedicated, skilled, and loyal to the values of our free society. 

A new committee is needed, in very large part, to help the country 
to regain a reasonable confidence that this is so. 

Thank you, Mr, Chairman. 

Chairman Rizicorr. Thank you very much for your valuable 
testimony. 

Mr. Bundy, you were Special Assistant to the President for Na- 
tional Security between 1961 and 1966. 

Yesterday, Dean Rusk, whom you worked with so closely and for 
whom I know you have the highest respect and affection, testified that 
it was only recently that he became aware that there were many in- 
telligence operations that took place during his tenure as Secretary of 
State of which he was not aware. 

How did that. come about, or how does that come about ? 

Mr. Bunoy. I did not hear Mr. Rusk’s testimony. I am not sure 
which particular episodes he is talking about. 

Chairman Rietcorr. I was careful. I was not going to ask him. 

Mr. Bunpy. The two areas that I have observed myself, both in the 
press and in testimony in other committees that seem to me to be strik- 
ing examples of things I know I did not know about, and I know that 
the predecessor committee of the 40 Committec. did not know about, 
were assassination attempts and surveillance of the mails. Surveillance 
of the mails was not brought before us because, [ believe, it was classi- 
fied as counterintelligence. Most counterintellivence matters did not 
ordinarily come before that committee, at least in our time. 

I think there was no justification for failure to report and get 
approval for an actual attempt at assassination. 

Beyond that, there is another difficulty that occurred in the period. 
I do not want to assess blame retrospectively, but the staffing of that 
committee historically has been very limited, just as the stafling of 
intelligence oversight on the Hill has been very mited. 

If you do not have the proper staff to get beliind the paper memo- 
randum or the oral briefing on a particular proposal and to follow up 
on what actually has been done on that proposal, there can be quite a 
difference between what you think you approved and what turns out 
to happen in the long run. 

That is not a matter of a runaway agency; it is the normal difficulty 
of staffwork to keep control of an interpretation of a policy decision. 
That is the requirement everywhere. 

Where you have covert operations and you have a requirement. 
of secrecy, you have difficulty in maintaining that kind of sustained 
oversight. 
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Chairman Riercorr. What would you do with all of those boxes to 
eliminate such a lapse? After all, the President and the National Secu- 
rity Counci]—— 

r. Bunpy. The Secretary of State, of course, is represented. He 
sits himself on the National Security Council. IIc is represented on the 
40 Committee, which is the principal committee for covert operations. 

I.do not think that there is any substitute for a committee process 
for any such operations. As I say, it is possible to strengthen the staff 
processing and to strengthen the internal discipline as Mr. Colby was 
saying himself, of the Central Intelligence Agency. 

The boxes are a little bit misleading in the sense that the Council 
and those committees also include representatives of the Secretaries, 
having line authorities over on the left-hand side. 

Chairman Rieicorr. Let me ask you, I gather from your testimony 
that you believe that there is far more secrecy about the activities of 
the CIA than are necessary ? 

Mr. Bunpy. That is right. 

Chairman Rreicorr. Because operations like Angola are of such a na- 
ture that if you cannot keep it secret, you will have to start from the 
beginning to get a policy decision from the Congress. In that way you 
can. see iisther Congress is going to be with you or not, to save your- 
self the embarrassment of suddenly haying Congress say 2-to-1 they 
want no part of it. 

Mr. Bunpy. That is exactly what I am saying. 

Chairman Ristcorr. How do you feel about the possibilty of dis- 
closure of sensitive information by the new committee? 

Would you consider that to be a serious weakness, assuming that 
there were a Senate committee of nine members, with the majority 
leader appointing five, the minority leader appointing four? Would 
you be concerned about that type of committec leaking secrets? 

Mr, Bunpy. I do not want to say there is no danger of damaging 
leaks, but I think if you start, as I do, with the assumption that there 
has to be more fully organized and eperational oversight than we have 
had in the past, then it seems to me that a small Senate committee or 
a relatively small joint committee is the least available risk, and I just 
think that it is an acceptable risk. ; 

Chairman Ristcorr. Is it an acceptable risk for a democracy that. is 
basically an open society ? 

Mr. Bunpy. I would say that not to have it is an unacceptable risk, 
let. me put it that way, Mr. Chairman. 

Chairman Riercorr. Would you summarize for us your views on the 
complex issue of the conduct of covert activity ? 

Mr. Bunpy. As I say, I would put aside these covert activities of the 
Angolan magnitude. They are not covert, and they should not be 
treated that way. 

I really do not have any current knowledge on this. If you have con- 

. tinuing small-scale operations which do not amount to the kind of 
intervention in a political context which has been much publicized in 
the case of Chile, there are people who have been agents or with whom 
we have a cooperative intelligence relationship and sometimes a co- 
operative intelligence relationship among selected individuals; if those 
individuals are high ranking in their respective governments, it also 
becomes a matter of politicalimportance. 
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T think, incidentally, that it is less important than it used to be, and 
I think that decline in importance is desirable.-I can remember times 
when the CLA men in a given country was closer to the Government 
of that country than the Ambassador. That seéined to us a mistake; 
and when we encountered a situation of that kind in the early 1960's, 
we changed that sitnation. ; 

I think diplomacy is better left to the diplomats, but I think that 
line is one that the committee is well advised tao keep an eye on. That 
kind of thing has happened in the covert political action field in the 
past. 

Then you get to covert political action; that. is to say, direct sup- 
port for a.group or a party or a faction or a group which is a factor in 
the politics of another country—and that is what I think is the most 
sensitive area—I think that it is very uncertain. I will put it another 
way. I think it is clear that there ought to be less of it than there has 
been over the last. generation, in part because the basic requirements, 
the shape of the cold war, the risk to democracy, and indeed, to the 
survival of any form of nontotalitarian society, have changed. The 
relationship of the United States to those problems in other countries 
have changed. 

The very heavy responsibilities which we had, for example, in the 

reconstruction of Western Europe after the Second World War at the 
time of the blockade of Berlin and the height of the cold war, in my 
judgment created an environment in which it was much more under- 
standable that there should be covert political support to democratic 
political parties than it would be in the same area today, although I 
do not wish to be heard to say that there is nothing that we should 
do to support democracy and to resist totalitarian tendencies in that 
part of the world today. 
_ Lam not giving you a very precise answer, Senator Ribicoff, because 
I do not feel that I am that well informed about the details of par- 
ticular dangers and particular possibilities to be able to pass judg- 
ment on what the Director said this morning is a very limited number 
of cases in which this action now appears to be desirable, even to the 
executive branch. 

Chairman Ristcorr. One final question. 

Do you believe that if we had, in all of these sensitive countries, 
strong, knowledgeable, sophisticated Ambassadors, that we would ob- 
viate some of the instances where a CIA representative became the 
“rogue elephant”? : 

Mr. Bunpy. Yes; I do. I also think that it would be helpful if we 
made more use of strong, knowledgeable Ambassadors and did not 
indulge a penchant for individualistic and secretive action. 

Chairman Rizicorr. This is a problem for the two strong gentlemen 
on my right, who have such a prominent role in the Foreign Relations 
Committee, to insist that they present to us strong, powerful, sophis- 
ticated, intelligent Ambassadors. 

Thank you very much, Mr. Bundy. 

Senator Percy ? 

Senator Percy. Just to show how bipartisan all of this is, I would 
like the chairman to look at my notes. I-have noted that a key problem 
is incompetent ambassadors. oe . 
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There have been weak sisters nominated for political reasons, and 
“fat cats” who have been nominated to be diplomats, I can imagine 
why a sophisticated member of the Agency would be more respected 
by the Government than such an ambassador. 

It is our job to prevent those appointments, and I think we have. In 
more recent years, I think we have been more active in preventing such 
nominations being sent down. When we get word that somebody like 
that is going to be nominated, we say that they are going to have a 
tough time down here, and we have stopped a lot of them. 

T think that is a key point. 

L would like to ask one other question in following up on Senator 
Ribicoff’s line of questioning. If we cannot carry on these large-scale 
covert operations because they cannot be kept secret because of the 
vigilance of the press and Congress, if we undertake an activity, does 
not the Committee of 40 have to weigh the chances of it being revealed 
if we undertake it; then, if it is revealed, what will be the cost and 
whether the cost will really do irreparable damage to the very cause 
we are trying to serve? 

In Italy, for instance, do not those factors have to be taken into 
account? Will it not cut back some of this activity simply because of 
that fact? 

Mr. Bunpy. I think they do have to take that into account. I detect 
some tendency to feel that as long as you do not have to talk about an 
operation, it is still really in some senses not public, and I do not agree 
with that. 

By the time you get something as clearly a matter of major activity 
and public interest as Angola or the proposals with respect to Italy, of 
«hich I have read less, but enough to see that they are hardly secret, 
the danger of pretending that the thing is not happening or thinking 
you do not have to explain or that you can go on operating without 
discussing it, the danger is very great. 

I might say in that.context, in the years that IT was a member of 
that committee, there was a regular tendency to ask in each case what 
plans the Agency had against the contingency of a leak. Such plans 
often went by the title “plausible denial’—not a very good name. 

‘The most dramatic example of that occurred in 1960, at a time when 
L was not in the Government, the shooting down of the U-2. Most of 
the trouble that developed there developed because the Government 

_went through four or five implausible denials over a period of not 
many days. Their reasons were honorable. They were trying not to 
make.a flat confrontation between the President of the United States 
and Mr. Khrushchev. 9 SE oe 

T do not think that they succeeded very well. In the end, the Presi- 
dent had to say that he had authorized it. 

Tf they had not been beguiled by this notion that you could say the 
thing never happened, they would have thought through some more 
persuasive way of explaining why that. in my judgment, very _im- 
portant, highly justified, and very useful set of enterprises, the U-2 
overflights, were in fact not illegitimate in the wider sense because 

they did serve the interests of the balance of strategic power and pre- 
served us from irrational fears about the danger of nuclear war. 

Senator Percy. Mr. Bundy, a few years ago when I discovered that 
ithe CIA was training the Chicago police in contravention of. the law 
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of the land, I asked for assurances of two successive Directors of the 
CIA that they would institute procedures to prohibit that type of 
activity from being engaged in my CIA personnel, and they did so, 
to the best of my knowledge. 

Mr. Colby has revealed this morning that he has learned that there 
were two operations that he did not know of before, Chile and one 
other. Chile was a pretty big one. Its impact was fairly major. 

Do you think that the Director should, in the light of all the testi- 
mony we have had-—erer Dean Rusk did not know certain things— 
institute internal procedures that will insure that there would be 
stitf penalties for anyone in an intelligence agency carrying on some 
activity that the responsible person to the President was not aware of 2 

Mr. Bunny. I think it is absolutely critical to the restoration of 
effective confidence in this whole enterprise that there not be on} v the 
kind of rearrangement and reinforcement of oversight in the Con- 
gress which happens to be our specific business this morning, but a 
parallel tightening of procedures and controls from the executive 
branch, and that means in the very first, instance that we should not 
have situations which have been revealed in the testimony last year 
where the Director of the Central Intelligence Agency himself did 
not know of very important things going on inside the Agency. 

I suppose that means a reinforcement of the inspector general. Tt 
means # clear-cut understanding between the Director and his immedi- 
ate deputies and down the line, that one does not wish to perpetuate 
this notion that this is too sensitive for so and so to know about it. 

‘That, in my view, is a distortion of a very netural principle of in- 
telligence. The Director of Central Intelligence does not need to know 
the name of covert individuals who are working with controlling 
agents in dangerous countries. He would not want to know that. But 
he needs to know what is going on in the sense he knows the size 
and sense of the operation. 

It is a distortion of that business of compartinentalization that has 
led to these abuses, 

Senator Percy. Do you coneur with Mr. Katzenbach’s suggestion 
that even though he opposes advance notice of covert. activities to the 
Congress that every such activity must be committed to a written rec- 
ord, available for inspection at an appropriate time in the future? 
Would that prevent—once they commit it to writing—the activity 
from being expanded further than might be the case if they could 
just do it without any kind of record? 

Mr. Bunny. I think it is probably desirable to have a better written 
record for the executive branch's own purposes. 

I think it is also appropriate that some form of written account- 
ability should be included in the responsibility ties. I do not want to 
try to define exactly what that should be. Lf you try to define a piece 
of paper, you may get a piece of paper that has something in it that 
you do not want, like what is the name of so-and-so. But an appro- 
priate, formal accounting seems to be a necessary part of effective 
oversight. 

Senator Percy. Finally, what is your view of the suggestion that 
the role of DCI be separated from that of Director of the CIA? 

Mr. Bunpy. On the surface, that is quite an attractive idea, but I 
doubt that it would work. I am inclined to think that a DCI without 
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an agency of his own, or whoever it was, a coordinator of national 
intelligence, would not, in fact, be in a very strong position to conduct 
that kind of oversight. 

Senator Percy. Mr. Bundy, could you provide at some point to 
complcte the record, the exact responsibility that you had in Govern- 
ment and in the White Flouse? And then if you would indulge the 
committce, could we submit some questions to you for answer at your 
Icisure and keep the record of the committee open ? 

Mr. Bunpy. Will you let me off the left-hand side of the chart, 
just saying simply my relationships with the Cabinet were deferential 


and excellent ? 
Senator Percy. Not personal relationships, but your intimate knowl- 


edge of each of the intelligence activities. 
Mr. Bunny. The intelligence activities are the only ones. The ones 
coming under the NSC are the ones that I would have useful informa- 


tion on, f think. ; ; 
Senator Percy. Could we submit a few other questions to you that 


time does not permit now? 
Mr. Bunpy. Yes. 


Senator Percy. Thank you. ; 
[The information referred to and subsequently supplied follows:] 


Fesruary 4, 1976. 


IIon, ABRAHAM A, RIBICOFF, 
Chairman, Committee on Government Operations, 
U.S, Senate, Washington, D.C. 

Duar Mx. CaurareMAN: During my appearance before the Committee on Govern- 
ment Operations on January 27 Senator Percy asked me to provide for the record 
an account of the responsibilities that I had while in the government in connec- 
tion with the work of the intelligence community. This letter attempts to re- 
spond to that question. : é f 

I had two responsibilities in connection with the intelligence community dur- 
ing my service as Special Assistant for National Security Affairs between Janu- 
ary 1961 and the end of February 1966. The first and more important was that 
IT was the staff officer responsible to the President for organizing the flow of in- 
ternal information on national security matters to him. The President. of course 
retained his right to consult directly with the Director of the Central Intelligence 
Agency and with others in the intelligence community, and such direct consulta- 
tion was frequent, especially in President Kennedy Ss time. But at the same time 
there were always a large number of [residential questions and interests which 
required staff support. This staff work involved an obligation to be attentive 
to the product .of the intelligence community so that items that might be of 
particular interest to the President “were brought promptly to his attention, 
And conversely it involved an effort to communicate to appropriate officers of 
the intelligence community particular interests and concerns which the Presi- 
ee oe at number of means by which this work was carried out, ranging 
from informal intelligence memoranda to full-scale national intelligence esti- 
mates. There was also a daily he ae the ea tne pec taeae Winisele 

i i i s st invaria E A 
Presidents Te ny Fey ct ig tenon bilities in the field of intelligence was 


incipal part of my responsi 1 ; 
cea: wieinliee Gt the committee which was responsible for the oversight 


i of d ) 
cE uere. ean in the field of intelligence collection, political action, aud 
military or paramilitary operations. This committee had different mae ies the 
time, but it was essentially the predecessor of what is now ealled the Forty : om: 
mittee. I was its chairman during my service at the White Ilouse, oe a 
period of somewhat over a year in 1961-1962 when Gencral Maxwell Taylor ha 


that responsibility. ; : i Peet aan 
is ittee was responsible for screening proposais an king: 
san ano ettG the President. In my recollection all proposals that implied any 
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significant change in policy or in levels of risk were authorized only on the basis 
of direct Presidential approval. As I testified on Janvary 27, I do not believe 
that the staff work of this committee was deep or strong enough, although the 
individuals assigned to that work were excellent. As in the case of Congressional 
oversight, so in that of control and monitoring in the !xecutive Branch. [ be- 
lieve there is a need for a tighter and more sustained coutrol, and for the engage 
ment of individuals who ure less heavily burdened than those who were members 
of this committee in my time. 
Sincerely, 
McGeorce Bunoy. 

Chairman Rrercorr. Senator Nunn? 

Senator Nunn. Mr. Chairman, I would just take a few moments. 

Mr. Bundy, I will commend you on what I think is a very, very 
thoughtful statement. I think you raise a lot of points here that have 
not been raised previously and dealt with them in a very provoca- 
tive manner. I think it will be of great assistance to us. 

What do you mean by the word “paramilitary”? That is a little 
hazy in your statement, where you go from puramilitary to covert, 
and you use the Angola example. 

Do you mean by “paramilitary” an involvement of American men 
that would not be in uniform, but nevertheless would be armed, or 
do you consider “paramilitary” to mean an aid program, furnishing 
aid through a third country to buy military weapons to be supplied to 
fighters other than American nationals? 

Mr. Bunpy. I would include both if they were taking place in 
nominally civilian and nominally nonmilitary ways. 

Just the fact that you might be wearing civilian clothes, if you 
are engaged in military training, you are engeved in a military ac- 
tivity, but you would become a kind of param‘litary by not being a 
colonel or a general in uniform. 

if you provide military weapons or weapons of destruction and 
do not do it as military assistance, but do it just the same. that is 
also a kind of paramilitary activity. Sometimes you do this by the 
kind of training that occurred in Southeast Asia of dissident or 
determined tribesmen. and I think it is anything that has relation 
to the use of force that is not formally a part. of the armed forces. 

Senator Nunn. In the Angolan example, I think your observation is 
correct. That operation in the present atmosphere cannot be secret. 
Under that kind of action. when you say let us go open with it, in 
other words, under that kind of an example, you would have the 
administration come up to the Foreign Relations Committee and 
say we need # number of million dollars as foreign aid assistance to 
Angola. 

You would have a regular raquest, in lieu of a secret, covert para- 
militarv or whatever you would like to term it, action, is that right? 

Mr. Bunpy. That is right. 

Senator Nunn. Do you think under those conditions you are really 
describing an elimination of that kind of activity except in extreme 
circrimstances ? 

Mr. Kunpy. In part, it is a matter of definition. is it not, Senator? 
I would not exclude at all the notion that if there really were a 
demonstrated, large-scale U.S. interest in the competition for con- 
trol in Angola that it ought to be possible—-indeed, I think it is 
necessary under our system—that the public and the Congress be 
persnaded. 
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I do not think that there is anything that I know of in the Constitu- 
tion or in our history that suggests that covertness is an essential part: 
of the capabilities of the Commander in Chief, covertness in the sense: 
of not admitting that he is doing it. 

Once you are-in a war situation, that is where OSS was born. No- 
body criticized OSS for being a secret instrument, of carrying on an 
acknowledged and evident war. That is a different proposition. 

f think large scale covert interventions of this sort, as a practical 
inatter, are not possible, I do not think as a political matter they arc 
impossible, depending how dangerous we as a country think the situa- 
tion is. If you asked mo, do I have pervasive evidence that Angola 
represents that kind of danger to the security of the United States. 
I would say I have not. 

Senator Nunw. This example is really interesting. I am not disagree- 
ing with you at all. I would be inclined to agree with that analysis. 

J also think that if you look back at our history, we made grave 
mistakes in continuing to fight tho last war and not anticipating the 
possible scenario of the next one. 

With that kind of fear, are we not climinating some intermediate 
steps rightly or wrongly that can be taken by our Nation? Asa prac- 
tical matter I think they already have been eliminated. Are we not 
limited when we eliminate paramilitary activities. Are wo then not 
luniting the decisionmakers to escalation if they think the matter is 
important? Are wo not in effect breaking some de facto rules that 
we aro going to escalate very rapidly matters of importance to our 
Nation in the future? 

Mr. Bunpy. I do not think I agree with that Senator, although 
I grant you that that is a real danger. But I think if you hold the 
distinction of whether you do it covertly or whether you do it openly, 
doing it openly does not necessarily mean doing it on a very large 
scale or doing it open-ended. Indeed, one of the very constructive ele- 
ments, in my Judgment of the War Powers Resolution is that it intro- 
duces the Congress into this matter in ways that are not limited to the 
black and white process of declaration of war which so often has been 
the case in the past. 

If the President were to take action under the War Powers Resolu- 
tion, and suppose that he decided to send civilian personnel, not, mili- 
tary personnel, to train an Angolan faction, and he reported that 
matter as an action taken, either under the War Powers Resolution or 
under something like it, I do not feel that the fact that the operation 
is not covert prevents it from being skillfully designed. 

We get into an argument here, partly because people think the 
Agency knows how to do certain kinds of things and the Pentagon 
does not. 

Senator Nunn. I do not agree with that. I do not think the Agency 
has the capability to have a covert, paramilitary operation. I do not 
think that should be the Agency role, I am trying to analyze where 
we are standing today. 

it seems to me if you do it openly in a country like ours, it would be 
almost ludicrous to do it with civilian personnel. I think that you 
would escalate with military personnel. 

I do not imagine the American people would support open, para- 
military, civilian personnel being sent to a foreign nation. I cannot 
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conceive of that. By definition, we had better start looking at. where 
we are today. I think one of the mistakes we made in 1960 is that. we 
did not escalate. That is my view. 

Nevertheless, I think we are eliminating the intermediate step, and 
our country should realize that, because I believe-—not in Angola, but 
jn another situation—the President of the United States, if he does do 
it openly, would probably be recommending American troops, not 
some kind of civilian operation. I find that incredible. 

I find it incredible that the President would say, we want to send 
a thousand civilians that we are going to recruit to Angola armed 
with American weapons and we want the Foreign Affairs Committee 
and Congress to approve that. 

Mr. Bunpy. This is not the crucial part of my argument. I would 
say simply whatever the size of the operation, if to you it is incredible 
that it should be civilian, well and good. Economi« assistance missions, 
of course, are civilian. Indeed, police have been trained under AID in 
the past, quite openly. 

I am not sure it is quite that hard and fast, but leave it be. The 
question on the size of the operation is the crucial one. If it is big 
enough so that it is clearly going to be « public matter, then it should 
be handled as a public matter. It does not change the necessary size of 
it, that does not make it impracticable for the President to say, I am 
going to send a hundred officers out to advise Holden Roberto. All you 
have to do is explain why. 

Senator Nunn. Thank you. 

Chairman Rinicorr. Senator Javits? 

Senator Javits. Thank you, Mr. Chairman. 

Mr. Bundy, I am very glad to have you with us and have this very 
fruitful thinking. I like very much what you say about the fact that 
some issues are just so serious that you have to weigh the fact that they 
may go better if secret against the urgent need for the broad support 
of the country. I think that is really m essence the standards that we 
have to begin to apply. 

That leads me to your perception of the problem with Mr. Colby: 
that is, our need for intelligence and how we get it. 

I would like to refer you to page 5 of your statement in which you 
said: 

A very considerable part of the work of the CIA after all is the collection of in- 
formation by means whose general character is highly classified and the processes 
of intelligence assessment together with the assessments themselves are a proper 
subject for close Congressional attention. Indeed, Congress is not only a legiti- 
mate, but a most important reeipient for most of the datn and many of the ana- 
lytical studies available to the intelligence community. It should be an early fask 
of the new committee to recommend a statutory base for more formal and com- 
prehensive reporting to Congress in this field. 

There, I think, we could very much profit from any ideas on that 
that you have. You served in a very key executive department. position 
between the Congress and the executive department. I am so pleased 
that you recognize that we, too, have to act with intelligence and fore- 
sight and do you have any suggestions as to how this may be 
formalized? 

You heard, I am sure, Mr. Colby say that the way he does it is being 
willing to come up here anytime anybody wants it. 
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Mr. Bunny. With all due respect to any Director, I have in mind 
something much wider and something deeper than that. 

Senator Javrrs. I am sure you do. 

Mr. Bunpy. The intelligence community in the executive branch is 
a very large-scale enterprise, It has to be. Intelligence with respect to 
industrial, economic resource matters, is found not just in the national 
security intelligence community, but in other departments. It can be as 
important as military intelligence, intelligence about intelligence. 

All of these matters need more than the concise and informed and 
balanced summarics which I think have been the habit of CIA Direc- 
tors briefing congressional groups, and this is not, of course, a new idea 
with me—I think the man who has carried this banner in the past, 
if Iam correct, is Senator, now Ambassador, Cooper. M y experience in 
reading the output of the intelligence community is that most of it 
would be just as valuable and just as appropriate for a Member of 
the Congress and his staff member as it is for the Assistant to the 
President and his staff member. 

The only place you get in difficulty is when the President has com- 
missioned a particular study that relates on the face of it to something 
he may be thinking of doing; he may have asked, “What would happen 
if I do such and such in this country ?” 

_ He is entitled to have such information advisory to him in the deci- 
sionmaking process, and I would not share those documents, as such. 
‘On the other hand, if a Congressman asked the same question, what 
would happen if the United States did such and such in this country at 
such and such a time, he would have a right to the same answer. 

What you are protecting is only what is on the President’s mind, not 
the mine of information that ought to belong to the whole decision- 
making community of which the Congress is a. part. 

Senator Javrrs. I thoroughly agree with that, and the courts have 
held on it. The courts, after all, did not give a broad construction to 
what is called executive privilege; they qualified it and restricted it 
sharply, when the President’s own personal conduct was involved. 
So I would agrco with that. 

Tow would you actually manage this? Would you have a new form 
of procedure by which members could request committees to request 
with periodic availability to the whole Congress, intelligence assess- 
ment ina particular field ? 

Mr. Bunpy. J think the committees should have the right to request 
this and I think individuals also should have that kind of power, 
obviously within the limits of not overstraining the responsive powers 
of an agency or a group of agencies. It is quite possible that you could 
manage wide ranges of this information by having stronger relations 
between the Congressional Rescarch Service and the CIA, simply 
because so much of what they have over there does not need a stamp 
on itatall. 

Senator Javrrs. I would greatly welcome it, if you have any further 
ideas for specifically articulating what -you have just told us—I am 
hoping to interest, many of my colleagues in this idea of cranking into 
this legislation something that recognizes that we are not just police- 
men, monitors, or oversccrs, that. we need it too and will do a much 
better job if we have it. low do we get it? 
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Chairman Risicorr. The thought occurs to me, as I listened to Sena- 
tor Javits’ query, as always, Senator Javits has son.cthing important to 
sav, and the ideas are excellent. 

The thought that I have, Senator Javits, is in order to get this 
committee going as soon as possible, it could very well be in the report 
or in the legislation that we suggest that this oversight committee 
report back to the Congress with its suggestion of how they believe, 
from their work as an oversight committee, the entire Congress could 
be made a part of the intelligence—I thought we might do that. It 
only occurred to me as I listened to your query, which I think is very, 
very sound. I can imagine some of the problems we have now with 
the Third World, the question of commodity agreements, the question 
of trade, the question of oil, what OPEC is doing, are they or are 
they not supplying aid to non-Moslem third countries 4 

These are economic issues that we are going to have to wrestle with— 
what are called ecopolitics even more than geopolitics. I can see where 
that can be very, very valuable information to me in the Finance 
Committee. 

T think Senator Javits has made an excellent suggestion. I wil] talk 
to you further. This is something that we could ask the oversight. 
committee once they get into this to sce how they could get it to us. 

Senator Javits. Unless we can by the time we are ready to articulate 
some beginnings in this arca, I join the Chair to }ook into it. 

I thank you very much. 

Chairman Risicorr. Thank you very much. 

[The prepared statement of Mr. Bundy follows: | 


PREPARED STATEMENT OF McGrorce BunpDyY, ForMER SPECIAL ASSISTANT TO THE 
PRESIDENT FOR NATIONAL SECURITY AFFAIRS 


Mr. Chairman, it is an honor to respond to the invitation tendered by yow 
and by Senator Percy to appear before your Committee to discuss the proposals. 
before you for improving Congressional oversight of the government’s intelli- 
gence activities. The questions at issue here are among the hardest in the conduct 
of our foreign affairs. I do not have dogmatic views on them, and I should 
emphasize at the outset that for almost ten years I have been out of the govern- 
ment, except for occasional specialized consultations in the later years of the 
Johnson Administration. I have no current access to the inside workings of the 
intelligence community, and I have seen to it that there is no eonnection between 
any intelligence agency and the work of the Ford Foundation. I come to you 
as a private citizen, speaking only for myself, and dependent mainly on public 
sources for my understanding of the current situation. 

Let me first offer my views about the need for new and better Congressional 
oversight in this field, and then make a few comments on the nature of the work 
which might be done by a new committee. 

My first conclusion is that we do indeed need a new committee. Some will be 
arguing for a new committee in each house, but my own belief is that a single 
joint committee on intelligence would be better. As long as there is adequate 
rotation in the membership of such a committee, I think it is possible to avoid 
the danger that the committee would be “co-opted” by the intelligence com- 
munity, and I think the interests of Congress as a whole have been well served 
by such joint committees in the past. From the point of view of the Executive 
Branch—and perhaps also the public—there is always a great saving of precious 
time and energy when it is possible to focus accountability in a single com- 
mittee. I am not saying that the task would be impossible if there were a com- 
mittee on intelligence in each house, but for convenience I will here assume the 
establishment of a single new joint committee. 

The need for the committee is now so obvious that it can be very briefly 
explained. 
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Wirst, there is a genuine crisis of confidence in the quality, the integrity, and 
the discipline of the intelligence community, and that crisis cannot be resolved 
without the development of a trusted, visible, and effective means of Congres- 
sional oversight. 

Second, the preliminary work of select committees in both the House and the 
Senate has demonstrated that there is necd for a basic review and reconstruc- 
tion of the hazy statutory underpinnings of major elements of the intelligence 
community, That is a job for a new committee. 

Third, the makeshift arrangements under which some eovert operations are 
now reported to members of no less than six committees of Congress have already 
shown that they are inadequate on two grounds: they do not in fact permit effec- 
tive oversight, and they lead to unauthorized and arbitrary leaks, These matters 
should be handled through a new and less diffuse arrangement. 

Fourth, and more generally, in the absence of a new committee a large and 
important section of our national government will remain without a serlous or 
sustained relationship of accountability to Congress. This is an essentially un- 
gound condition. There is now overwhelming evidence that the less formal 
methods of reporting which Congress found acceptable in earlier years have 
worn out. They are no longer effective either as an instrument of Congressional 
oversight or as a means for providing the intelligence community with the legit- 
imacy that comes from properly informed Congressional approval. 

The question of the jurisdiction of the new committee is important, and I 
think the general answer is reasonably clear. I think that its principal mandate 
should be to concern itself directly and closely with the work of the Central Intel- 
ligence Agency and the National Security Agency, and only generally and less 
directly with other parts of the intelligence community such as those to be found 
in the Department of Justice and the Department of Defense. While it is quite 
true that other departments should hold important responsibilities relating to in- 
telligence, it would, I think, be.a serious mistake to undercut the general responsi- 
bilities and powers of the communities now concerned with Defense and Justice. 
Especially in its first years, the new committee will have plenty to do if its pri- 
mary attention is directed to CIA and NSA, It should, however, have authority to 
examine the assignments of responsibility for intelligence and counterintelligence 
throughout the Executive Branch, and in that context it should have a right to 
inform itself generally, about relevant activities in other departments, Such an 
interest is not essentially different from that which has often led committees 
‘concerned primarily with one department to hear witnesses and seek documen- 
tary information from other agencies. 

It may seem anomalous to include the National Security Agency among the 
direct concerns of the new committee. The reason for this recommendation is 
however, a simple one: while the NSA is administered under the Department of 
Defense, it has always been its mission to serve the intelligence community as 2 
whole, For this reason it is intrinsically an intelligence agency rather than an 
integral part of the armed forces. Moreover, as a practical matter it would get 
closer and more informed oversight from a new intelligence committee than it can 
expect to receive from the heavily burdened committees now concerned with the 
Defense Department as a whole. 

In a somewhat more general way, and with this exception for the NSA, one 
ould describe the new committee as having an area of responsibility similar to 
that which the Director of Central Intelligence has had—immediate responsibil- 
ity for the CIA itself—and.a general but less direct concern for the work of the 
intelligence community as a whole. One would expect that the Director of Central 
Intelligence, or his suceessor by another name, would regard the new committee 
as the primary body in Congress to which he and his agency were accountable, 
and eonversely one would expect the new committee to have the kind of refation- 
ship with the Director and his principal subordinates that Congress expects to 
exist between the Foreign Relations and Foreign Affairs Committees and the 
senior officers of the State Department. 

Let me turn next to the question of the way the new committee might work. 
Most of the answer is that. it will work as other standing committces work in 
the field of national security. It is true that there will be some special complex- 
ities in its relations with the agencies it will be watching most closcly, but I 
think it is helpful to begin by recognizing that most of the work of the committee 
will not be essentially different from that of other committees which have parallel 
responsibilities. It is not essential, for example, that the main elements of in- 
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telligence budgets should be secret. At present the size and shape of the intelli- 
gence effort of the United States are almost surely better known to our adver- 
saries than to us, and in the world as a whole the reputation for omnipresence of 
American intelligence is such that a much less secret treatment of intelligence 
budgets would be an improvement. 

Moreover, in spite of the lamentable abuses that have been so much discussed 
in recent months, the great bulk of what is done in CLA and in NSA, even where: 
specific techniques and results may be deeply secret, is work which a new com- 
mittee could readily understand and monitor in a relatively open way. A very 
vonsiderable part of the work of CIA, after all, is the collection of information 
by means whose general character is not highly classified, and the processes: 
of intelligence assessment, together with the assessments themselves, are a proper 
subject for close Congressional attention. Indeed’ Congress is net only a legiti- 
mate but a most important recipient for most of the data and many of the 
analytic studies available from the intelligence community, and it should be an 
early task of the new committee to recommend a statutory base for more formal 
and comprehensive reporting to Congress in this field, 

More generally, Congress is clearly entitled to satisfy itself that it understands. 
the essentials of the complex processes by which intelligence is developed from 
all sources and made available to those who need it in the Executive Branch it- 
self. This is of course a part of the wider question of the ways by which all 
aspects of national security policy are handled under the President. We all know 
that there are some limits on the degree to which Presidents and their senior- 
advisers can be forced to discuss the exact ways in which advice is given and a 
decision made. Nonetheless the general processes of handling intelligence are not 
in principle of less importance and interest to Congress than the parallel.ques- 
tions which arise in matters of defense and diplomacy, and it is strongly in the 
interest of the intelligence community itself that there should be a committee 
directly concerned with the way in which its work is done and its product used. 

In all the areas I have discussed so far there is much classified information, 
and some of it is genuinely and deeply sensitive. But there is nothing that is. 
intrinsically more difficult than the parallel problems of sensitivity and classificea- 
tion which arise in diplomacy, in defense, and in the field of nuclear energy.. 
Just as it is possible to discuss weapons systems withour compromising critical’ 
details of technical design, and our defense posture without revealing the epera- 
tional details of our contingency planning, so it is passible to consider general 
questions of intelligence collection without revealing sensitive capabilities,. 
whether technical or human, There are many real secrets in the field of technical 
intelligence, as there are also in the work of secret agenis. But it is not beyond’ 
the skill of a new committee, with a qualified staff, to address the task of over- 
Sight while respecting and protecting these real secrets. I see no special or 
inherent difficulty in these fields. 

No one can deny that members of a new committee could conceivably demand’ 
specific information which it would be both dangerous and unnecessary for theni 
to have. My own belief is that the record of Congressional committees in these: 
matters does not justify any fear that the committee as a whole would wish to 
press for that kind of information. I also believe that if such an unlikely event 
did occur, the general opinion of Congress would support a properly explained 
resistance by tlfe Executive Branch. 

Moreover. it is worth noting that some of the matters which have had most 
attention in the last year or so should not be hard problems in the future. 
Assassination plotting, already forbidden within the Ayency some years ago, 
sheuld certainly be explicitly prohibited by statute, simply to reinforce the ob- 
vious and general judement that it has no place in the work of the intelligence 
ccmmiunity, In the same way it should not be hard to reinforce existing statutes 
which have been violated in such instances as the massive surveillance of the 
TS. mails. 

There is a third and larger kind of thing, recently much in the news, which I 
believe will not be part of the secret work of the new committee, namely, large 
military and paramilitary operations like the one recently undertaken in Angela. 
The truth is that it is no longer possible to conduct such operations on an unac- 
knowledged basis, so they should no longer be handled, either in the Executive 
Branch or in Congress, as if they were in any serious sense covert. Operations of 
this sort should be defended and explained by the mosz senior officials of the 
Executive Branch in the same way that those officials are expected to explain 
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and defend an open use of the armed forees or a program of military assistance. 
The primary interest of Congress in Angola, for example, is not in the number of 
aircraft employed or the volume of supplies delivered or the technical manage- 
ment of the enterprise by either the CIA or the Defense Department. The Pri- 
mary interest of Congress is in what the United States Government thinks it is 
doing and why, as a major public question of forcign policy. 

I have the impression that a large part of the current tension between the 
Executive Branch and Congress derives from the Administration’s failure to 
recognize that times have changed with respect to large-scale covert operations 
abroad. Only last week, for example, Mr. William Colby asserted his belief that 
“the U.S. Government necds an ability to conduct large, unattributed, unad- 
mitted operations.” But the fact is that in 1976 it is quite simply wrong to sup- 
pose that there is any such animal as a large, unattributed, unadmitted operation. 
There have been such things in the past, but not now. The whole environment in 
which the U.S. Government now operates is such that it is quite simply incon- 
ceivable that a large operation can remain unattributed or unadmitted for any 
significant length of time, if at all. Moreover, it is a mistake to attribute the 
diffieulty here primarily to recent requirements for reporting to Congressional 
comimittecs. Its real cause is much deeper; it is the breakdown of the broad 
political consensus which made it possible, ten or fifteen years ago, for the CIA 
to conduct such large operations, in the face of widespread knowledge of their 
existence, without any admission or explanation from the U.S. Government. 

Let me offer a single striking illustration of the difference between then and 
now. Much attention has been given, in recent months, to the fact that the Ken- 
nedy Administration, even after the fiasco of the Bay of Pigs, maintained a large- 
scale clandestine effort against the Castro regime in Cuba. There is no question 
that this happened, and to many it must appear that something is now being 
revealed which was successfully kept secret from Congress, the public, and the 
press at the time. Nothing could be further from the truth. What actually hap- 
pened was that the existence of this effort was widely known, and that in the 
climate of the time, the major media and the Congress made no effort whatever 
to expose it in detail. Instead they took it for granted. 

A single newspaper column of the time will make my point. Then as now one 
of the most widely read and authoritative reporters in thé country was James 
Reston. In the spring of 1963, after the Bay of Pigs and even after the missile 
erisis, there was a sharp flurry of criticism of President Kennedy's policy to- 
ward Cuba on the ground that it was not strong enough. Mr. Reston commented 
thoughtfully on the President’s problem in a column whose full text I offer as an 
annex to my remarks. Let me here read just a few sentences, as they appeared 
in the Sunday New York Times of April 21, 1963: 

“Try as he may, he (President Kennedy) cannot satisfy his critics, and for a 
number of reasons. 

“First, he is engaged in a subversive war there that cannot be discussed offi- 
cially in any detail. There are a great many anti-Castro patriots in the hills on 
that island who are being supplied in the night by various ingenious methods, 
but this is not the kind of thing that can be talked about openly. * * * 

“All this gives a negative cast to the President’s Cuban policy * * * other 
than saying he is for “isolating” Cuba, he cannot talk much about how this is 
being done, and the net of it gives the impression of a policy of ineffective 
half-measures. 

“*« * * even many of the American newspaper editors who have been in Wash- 
ington recently reflected impatience with the policy of restraint. 

The column winds up quoting the President’s defense of his policy of re- 
straint and its last sentence is: 

“But he could not tell the whole story, and in the end he did not quite quell 
the instinct for action.” 

I do not wish to belabor the morals here. Let us leave aside Mr. Reston’s 
obvious sympathy with President Kennedy’s dilemma. Let us leave aside also 
the fact that the “impression of a policy of ineffective half-measures” was quite 
accurate, even including its covert elements. Let us note simply that a reporter 
of the first rank stated quite matter-of-factly that a subversive war was being 
carried on, and that it obviously could not be discussed by the President. Yet 
the major press and Congress paid no attention! There was no hue-and-cry to 
get the details out; there was no thunder of indignation from the Senate or from 
the New York Times itself. The only problem was the one Mr. Reston correctly 
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reported : since Mr. Kennedy could not discuss his covert actions, he was forced 
to leave the field free to the critics of his apparent inaction. I ask you simply to 
contrast this record with what would happen today if a similar “revelation” 
were to be made about a similar effort by a reporter of similar standing. 

What has happened in the meantime is that the major premise that permitted 
large-scale unadmitted action, in Cuba and elsewhere, has disappeared. There 
is no consensus now in favor of such actions, not even in the Caribbean; in- 
stead there is a great deal of sentiment against them and a deep conviction, in 
large parts of the Congress and the press, that there should be constant vigilance 
against, and detailed revelation of, all such activities. If we needed a current 
example, we have had it in Angola. It is just not possible there—or anywhere 
else—to have “large, unattributed, unadmitted operations.” Such operations re- 
quire a “benign neglect” from Congress and the press which neither will grant 
today. 

I do not wish to be misunderstood as nostalgic for the good old days, but I do 
want to note my belief that one frequent complaint ageinst such CIA opera- 
tions is almost wholly unjustified: I do not believe that there is any major case 
in which covert operations by themselves have been the cause of a later and 
heavier involvement, That was not the case in Vietnam, whore visible and heavily 
reported political and military involvement were always much more important 
than the role of the CIA. That was not the case in Cuba, or in any part of Africa. 

The present and decisive objective to these covert operations is not that they 
drag the country deeply into things it would otherwise stay out of. It is simply 
that they are impossible. They will not stay unattributed or unacknowledged. 
Since they are impossible, and since fear of them is widespread and real, they 
should be ruled out. If such large-scale covert operations are not plainly and 
eredibly foresworn by the Administration, then they should be prevented by 
Congress. Any such military and paramilitary operations should be governed by 
the open processes parallel to thuse that Congress applies to the deployment of 
U.S. armed forces and the provision of military assistance. 

We have now dealt, though much too briefly, with most of what will—and what 
will not—be on the agenda of the new committee. 

The only truly difficult area which remains is that of “covert action” which 
really shonld remain secret if undertaken at all. Most of this activity, most of 
the time, involves relatively small individual actions, often intimately related to 
the collection of intelligence. The committee will probably not wish to know de- 
tails of such specific smali actions, but it will wish to know in a general way how 
much of this sort of thing there is, and what its purposes and consequences are. 
It should, I think, keep a constant eye out for the danger that an activity which 
seems desirable for an immediate purpose may have side effects that outweigh its 
value. Questions of this sort arise with special urgency in the field of covert in- 
formation and propaganda activity. It is very dangerous to spread “disinforma- 
tion.” for example, when one of its innocent consumers. may be the American 
publie. 

Moreover when American intelligence activities, even small ones, become an 
important part of the political relations between the United States and another 
country, it is the purpose and shape of these political relations which should most 
occupy the Congress, and the basic inquiry into such policy issues should prob- 
ably take place not in the intelligence committee but in a committee or subcom- 
inittee directly concerned with foreign affairs as such. It seems to me that the 
new committee should have the ways and means of informing itself on the gen- 
eral levels of intelligence activity in such a way as to know where there is a 
question of foreign policy that may not have had proper debile. 

Let me now turn specifically to the question of covert political operations such 
as those which have been widely publicized in relation to Chile, and more recently 
in relation to Italy. Because the problems are so hard, it is tempting to reach the 
conclusion that actions of this sort should simply not be undertaken, at least for 
a time. While they do not have the innately high visibility that attaches to mili- 
tary and paramilitary activities, they are much harder to conduct in true secrecy 
than they used to be, and in cases where the damage done by revelation of the 
effort would clearly exceed any value it might have, it would seem to me wise 
eurrent policy for the Administration to stay away from such activities. 

But _in the long run I believe it would be unwise to assume that there will be 
no future cases in which we will wish to give political and financial support to 
friends abroad for reasons similar to those that can lead to open programs of 
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military and economic assistance, and in some of these cases it could be impor- 
tant that the sources of such financial support be kept secret. In the current. 
world situation such cases are not as frequent as they were twenty-five years 
ago, but I think it would be imprudent to take it for granted that no such need 
will arise in the future. If, however, we assume that major operations of this 
sort can safely be omitted in the immediate future, while a new committee is 
developing its staff, its work processes, and its relationships with other com- 
mittees and with the Executive Branch, then there will be time for the new 
cee to develop its own ways and means of reviewing covert political 
action, 

No proposal for this process that I have heard so far seems to me wholly sat- 
isfactory, and I think we should recognize that there is an inherent difficulty 
here. A truly covert operation, one the very existence of which is supposed ‘to be 
secret, cannot by definition be openly monitored; in this important respect this 
kind of secret is different from those which are dealt with routinely in other 
cominittees. I doubt if this difficulty can be resolved today by statutory lan- 
guage. I myself do not think it at ali clear, for example, that the new committee 
will find it wise to insist on advance knowledge of all such actions. 

Efforts to deal with this problem by dependence on the consciences of individ- 
ual members of Congress scem to me bound to fail, If every Senator and Repre- 
sentative is free to follow his own judgment in such a matter, and if the new 
committee is properly representative of sentiment in Congress as a whole, then 
secrecy can never be assured, and the only alternative open to the Executive 
Branch is not to undertake such activity. If that is what Congress wants, it 
should say so. 

Another method recently proposed is that when there is a dispute about keeping 
such a matter secret the issue should be resolved by a secret session of the whole 
Senate. Unfortunately the method is not a way of deciding which way to go; 
it ig only a way of deciding against sccrecy. Is it not obvious to us all that in 
1976 anything discussed among one hundred Senators is no longer covert? Since 
I doubt that those who support this proposal are so naive as to believe other- 
wise, it would appear that by proposing this appellate process they are in fact 
proposing a veto power for any new committee, A mere threat to appeal to the 
full Senate would be a way of ending any action which truly depended on 
secrecy for success. 

Should there be such a veto power, and if so what standards should be followed 
by those who may be considering its exercise? On the first question I do not 
believe we now Imnow the answer. But on the matter of standards I think we can 
do better. I believe that the right questions to be asked about such operations. 
are not essentially different from those that should be asked all through the: 
work of the new committec: 

First, one can and should ask just how such an operation relates to a publicly 
recognized and generally approved policy of the U.S. Government. Where there 
is no such relationship I believe that the case against any operation becomes 
very strong, because in such cases the operation will often be an effort to achieve 
some policy objective without the neccssity of explaining and defending it to 
Congress and to the public. This tendency, so evident in recent years, should 
be steadily and strenuously resisted, ‘ 

Second, the question should always be asked whether in fact the proposed 
operation does require seerccy, and for international reasons. One of the anoma- 
lies of the present situation in Angola is that while we have sought strenuously 
and fruitlessly to keep our operations secret, no such inhibitions have troubled 
the Cubans or the Russians. Over the ycars there has been a general exaggera- 
tion of the importance of secrecy in these matters, and a hearty skepticism 
about any asserted need for covertness should be a regular part of the equip- 
ment of members of: the new committee. 

Third, the new committee should ask the same operational questions that 
proposals of this sort should also face inside the Pxecutive Branch. Why is 
the operation needed? What chance is there that it, will accomplish the desired 
results? What are the costs? What are the implications of failure? What are 
the penalties of disclosure? — , - . ex 

It can be argued that the requirement. of explaining such operations and’ 
defending them before any Congressional body is a heavy. restraint upon an in- 
strument. of foreign policy which is occasionally of great importance, and 
that therefore procedures of this kind significantly weaken ‘the operational 
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resources available at any time to the President and his chief advisors. That 
is at least partly true. On the other hand, in any case where there was a clear- 
cut and open consensus on an urgent need for action, we could expect the review 
and judgment of the committee to be less burdensome thai: may now appear. In 
the meantime the present lack of public confidence in our covert activities 
demands the kind of oversight we have been discussing..I believe that the most 
important cause of the breakdown of public confidence in our foreign policy 
lias been unexplained and secretive decision-making at and near the top of 
ihe lixecutive Branch. In the effort to rebuild confidence, in the work of the 
intelligence community es elsewhere, we should lean to the side of cpenness, 
even at the expense uf some interference with activities otherwise desirable. 

Let me conclude with a general observation about the character and quality of 
the American intelligence community. It is not fairly to te judged only by its 
oceasional abuses or its failures, serious as those may be. It is only in particular 
flagrant abuses, not in general behavior, thut some parts of the Agency have 
behaved like a rogue elephant. It is true that it has not always been properly 
monitored by its own leaders and by the White House, and it is also true that 
there is a general tendency for energetic officers in any secret service to press 
to the limit of their orders, and sometimes beyond, These are matters which 
can and should be handled better in the future. But it is wholly wrong to held 
the CIA responsible for the errers of those who have given it unwise orders 
in the past. That has happened in every Administration, and until statesmen 
are perfect it will happen again. Moreover, intelligenc>, counterintelligence 
and covert action are not tields for those who expect predictable perfection. 

Sut it really is true that in the nature of things the achievements of the 
intelligence community will be less noticed than its failures, its generally good 
discipline less noticed than its occasional irresponsibility, and its usually cool 
and careful estimates of international reality less noticed than the wild opinions 
of its occasional zealot. In my experience the American intelligence community 
has been generally dedicated, skilled, and loyal to the values of our free society. 
A new committee is needed, in very large part, to help the country to regain 
a reasonable confidence that this is so. 

‘The President’s critics, meanwhile, are free to talk out. The Cuban refugees 
can release their versions of the President's “promises.” Governor Nelson Rocke- 
feller of New York feels no restraint about implying that the President is 
“appeasing’ IXhrushchev in Cubu. And Senator Kenneth Keating of New York 
ean piead with some effect for more honesty and cooperation on Cuba between 
the President and his critics. 

Meanwhile, the natural instincts of the nation are against the President. Cuba 
is too close. The American people don’t like stalemates, and, while they don't 
like wi either, they are impatient with half-measures that don't seem to be 
getting anywhere. It is fairly obvious that the United States cannot invade Cuba 
without killing Russians or impose a total blockade on that island without 
starving Russians. This is why the President rejects both policies, but this still 
doesn't satisfy the nation—and for a fairly obvious reason. 


THE NATIVE IMPULSE 


The impulse to action is strong in this country. This was the impulse that 
conquered the American wilderness. The problems before the American on the 
frontier were pinin and simple. To ciear the forests, to provide food for his 
family, to save his life froin animals or savages, he had to act. To pause, to 
delay, eve to rely on half-measures could be dangerous in those days, or even 
fatal. 

This is still a powerful instinct in the United States. especially when the 
enemy is close. The President himself acted upon it in the Bay of Pigs invasion, 
und while it can be argued, that he didn‘t act boldly enough then, it could aiso 
be urgued that he should have thought a little more befor: he acted at all. 

Nevertheless, even many of the American newspaper editors who have been 
in Washington recently reflected impatience with the policy of restraint. When- 
ever they were not preoccupied with “managing the news,” or mismanaging the 
hooze, they turned to him on Cuba. : 

One asked, “When if ever is our restraint going to come to an end?” 

“Weil, I hope,” the President replied, “our restraint or sense of responsibility 
will not ever come to an end.” But he could not tell the whole story, and in the 
end he did not quite quell the instinct for action. 
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{Irom the New York Times, Sunday, Apr. 21, 1963] i 
KENNEDY AND His Critics on CuBA 


(By James Reston) 


Washington, April 20—Every President has his nightmare. Hoover’s was the 
-depression, Rooscvelt’s was Pearl Ilarbor, Truman’s was Korea and Kennedy's 
is Cuba. Try as he may, he cannot satisfy his critics, and for a number of 
reasons. 

First, he is engaged in a subversive war there that cannot be discussed 
-officially in any detail. There are a great many anti-Castro patriots in the hills 
on that island who are being supplied in the night by various ingenious methods, 
-but this is not the kind of thing that can be talked about openly. 

Second, the Administration has given a wrong impression about its aid to the 
“Cuban refugees, but here again the impression was unavoidable. For example, 
the President has said that he was opposed to hit-and-run raids by Cuban 
refugees on Soviet ships and Cuban coastal installations, but it does not follow 
from this that he is opposed to landings on the long Cuban shoreline at night for 
the purpose of sabotage within Cuba itself. 

even the public deciaration by the United States of a clear sct of “peace aims” 
for Cuba is difficult at the present time. This has been discussed at great length 
within the Administration. Some officials believe that a manifesto on what 
Washington would do to help an anti-Communist government there might en- 
courage the overthrow cf Castro from within. But even this is a delicate exercise. 

Kor almost any manifesto of this kind could easily appear to be a kind of 
foreign “diktat,” and be subject to the old charge that the United States was 
trving once more to impose its ideas on the future organization and government 
-of Cuba. 

TILE NEGATIVE IMPRESSION 


All this gives a negative cast to the President’s Cuban policy. He is against 
invasion. He is against a naval blockade of the island. He is against Dr. Jose 
Miro Cardona, the former head of the Cuban Revolutionary Council. But other 
than saying he is fer “isolating” Cuba, he cannot talk much about how this is 
being done, and the net of it gives the impression of a policy of ineffective half- 
measures. 


Chairman Rieicorr. ‘The committee will stand adjourned until 10 
-o’clock Monday morning. 

[Whereupon, at 1:25 p.m., the committee was recessed, to reconvene 
:at 10 a.m., Monday, January 26, 1976. ] 
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OVERSIGHT OF U.S. GOVERNMENT INTELLIGENCE 
FUNCTIONS 


MONDAY, JANUARY 26, 1976 


U.S. Senate, 
CoMMITTER ON GOVERNMENT OPERATIONS, 
Washington, D.C. 

The committee met, pursuant to recess, at 10 a.m., in room 3302, the 
Dirksen Senate Office Building, Ifon. Abraham Ribicoff (chairman 
of the committee) presiding. 

President: Senators Ribicoff, Nunn, Percy, Brock, and Weicker. 

Staff members present: Richard A. Wegman, chief counsel and 
staff director; Paul ILoff, counsel; Paul Rosenthal, assistant counsel; 
Marilyn A. Harris, chief clerk; and Elizabeth A. Preast, assistant 
chief clerk. 

Chairman Ristcorr. The committee will be in order. 

Our first witness today is Mr. Clarence Kelley, Director of the Fed- 
eral Bureau of Investigation. 

Mr. Kelley, would you please procecd ? 


TESTIMONY OF CLARENCE M. KELLEY, DIRECTOR, FEDERAL 
BUREAU OF INVESTIGATION 


Mr. Ketiey. Thank you, Senator Ribicoff. 

I want to thank you for giving me the opportunity to appear before 
this committee concerning a most important issue—that of oversight. 

For some months now, the FBI has undergone a most exhaustive 
review of its intelligence operations, as have other members of the 
intelligence community. This review has covered both domestic and 
foreign intelligence operations of the FBI. 

I am hopeful that the results of these extensive reviews will be 
helpful to the Congress as it considers practical recommendations for 
legislative oversight. 

The FBI has in the past recognized and, indeed, requested a clear 
delineation of its intelligence responsibilities and authority to conduct 
investigations in this extremely sensitive area. 

We realize that Congress faces a difficult task if it decides to draft 
oversight legislation that will be of lasting benefit to the American 
people. Many issues are involved, and most of them are not easily 
resolved. 

The primary responsibility for correctness of FBI activities rests 
in its Director—a responsibility I readily assume. 

I would like to offer for your consideration some of the basic ques- 
tions I believe must be answered: 
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One, should congressional responsibilities for oversight of the FBI 
be consolidated ? 

Two, should Congress become actively involved in the decision- 
making process of the administration of the FBI? 

Three, what is the proper degree—and modce—of congressional access 
to FBI information ? 

Four, what clearance procedures and controls should be established 
for staff members of a congressional oversight comunittee ? 

As I have previously testified before a congressional committee and 
mentioned here today, the decisions in the FBI are mine and I assume 
full responsibility for them. 

[I think the point merits reiteration. Some of the mistakes in the past 
were occasioned by direct orders from higher authorities outside the 
FBI. 

We have welcomed Attorney General Levi’s guidance, counsel, and 
his continuous availability, in his own words, “as a lightning rod to 
deflect improper requests.” 

Within days after taking office, Attorney General Levi instructed 
that I immediately report to him any requests or practices which, in 
my judgment, were improper or which, considering the context of the 
request, L believed presented the appearance of impropriety. 

T can assure you, also, that in my administration of the FBI T bring 
to the attention of the Attorney General and the Deputy Attorney 
General major policy questions, including those that arise in my con- 
tinuing review of our operations and practices. These are discussed 
openly and candidly so that the Attorney General can discharge his 
responsibilities with regard to the FBI. 

There is no question in my mind that the basic structure of the FBI 
is sound; but it would be a mistake to think that integrity can be as- 
sured only through institutional means. 

Integrity is a human quality. And the integrity of the FBI there- 
fore is dependent upon the character of the Director of the FBI and 
every member of the FBI under him. It will always be so. 

T am sure you are aware the Attorney General created a committee 
of Department and FBI representatives to draft guidelines covering 
FBI investigations. 

These guidelines have been discussed with various committees of 
Congress and although not finalized at this time, they could prove bene- 
ficial in the administration of the FBI. 

I would like to comment briefly on the matter of determining the 
degree and method of access to FBI files granted to a committee hav- 
ing oversight responsibility. 

T believe such determination must carefully consider the questions 
raised as to the protection of the integrity of such matter aside from 
privacy considerations. 

Much of the information received by the Bureau is furnished volun- 
tarily, not only by individuals but by cooperative foreign governments. 
They do so'in return for an expressed or implied promise of confiden- 
tiality. The FBI regards such promises as binding. 

The establishment of unlimited access could seriously jeopardize the 
flow of volunteered information which is the lifeblood of our investi- 
gative organization. 
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As'the number of persons having access to highly sensitive materials 
is increased, the chance of an intcntional or inadvertant disclosure 
also increases. 

A perfectly well-intentioned person who legitimately comes into pos: 
session of sensitive information may well forget, at a later time and in 
another position, the circumstances under which he acquired the 
information. 

Law enforcement in this Nation is largely dependent upon citizen 
cooperation. Should citizens no longer have any assurance their identi- 
ties will be protected, the very foundation of cooperation upon which 
the Bureau is so reliant will be shaken. 

Our legitimate concern in this area is borne out by the fact courts 
continue to recognize the special legal status accorded informants in 
the Jaw enforcement community, in that their true identities are 
protected. 

Should the identities of informants be jeopardized by the unneccs- 
sary proliferation of information, there will be a severe impact on 
the ability of the FBI to discharge its mandated responsibilities, 

We are concerned about the countless public-spirited citizens who 
como forward voluntarily with information essential for the FBI 
to function effectively. 

Other extremely valuable sources of such information are coopera- 
tive agencies in this country and abroad. Should the FBI be required 
to relmquish, over our objections, information of this nature, it is 
quite likely we would be denied such information in the future. 

The select committees have received unprecedented access to in- 
formation from the FBI, within agreed limits; but we must ask 
whether the same degree of access should be allowed, or is essential 
to, an ongoing oversight committce. 

The select committees came into being in the Watergate atmosphere. 
Issues were raised that needed to be resolved. Most of them have 
been resolved with regard to the FBI. 

I must point out that our diligent cooperation in the endeavors of 
the committee stems, in part, from our own commitment to review 
the actions of the FBI in the past in order to better judge the proper 
role of the FBI in the future, 

An excellent example of this commitment is the fact we have reduced 
the number of our domestic intelligence investigations by 64 percent 
since Julv 1973. 

As of July 31, 1978, we were handling 21,414 such investigations. 
By October 30, 1975, we had reduced that total to 7,686 pending do- 
mestic intelligence cases—a decline of 13,728 cases. 

I think this is solid evidence of our responsiveness even prior to the 
drafting of proposed guidelines for such investigations. It is not 
necessary for a house to fall on us—much less two houses. 

So I feel compelled to raise this question : 

Will the good of the country be better served by continuing an 
extraordinary degree of direct congressional access to FBI informa- 
tion, or will it be better served by placing emphasis on requiring the 
FBI Director to be fully accountable to an oversight committec 
through sworn testimony ? e eee 

I think the Congress and the FBI can perform their respective 
tasks with the most advantageous results by the latter means,- 
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Now, also, I would strongly suggest that consideration be given 
to the employment of a permanent, professional staff—to the extent 
necessary—for any proposed oversight committee, with stringent 
clearance procedures, 

This would allow the staff members to become thoroughly knowl- 
edgeable concerning the FBI's procedures and practices and, thereby, 
facilitate the work of the committee with proper security. 

As we seek to define the proper degree of oversight, or review, of 
FBI operations, we must consider the administrative burdens such 
oversight involves. 

I should point. out that in responding to requests of the two so 
committees, the FBI at its headquarters alone expended 3,976 wes 
agent personnel and lope of clerical pe rsonnel from pril 
through December ge 
duties. 

In dollars and cents that represents a cost of approximately $640,500. 
Additionally, the cost of conducting background investigations of 
committee staff members had reached about $393,699 through last 
month. 

Now these figures do not take into account personnel utilized in re- 
sponding to requests of other committees of Congress, which have sub- 
stantially increased during the past year. 

Many of the requests we receive from Congress are duplicative in 
nature. Though we diligently try to respond ‘fully and accurately in 
each and every instance, it is a time-consuming and costly chore. 

And I feel strongly that the interests of the ‘American people would 
be best served by Congress consolidating its oversight functions. 

The manpower of the FBI is limited. With the increased burden 
placed on the Bureau by congressional committee requests and Free- 
dom of Information Act and Privacy Act requests, we have reached 
the point where the Bureau’s ability to perform its normal investiga- 
tive functions has been impaired. 

So I would urge you to consider these matters in your deliberations 
concerning oversight legislation. I assure you we will continue to co- 
operate to the best of our ability. 

I can further assure you that ‘under a Director held fully accountable 
and reporting at intervals to an oversight commitice, the FBI can per- 
form effectively and honorably. 

Thank you. 

Chairman Rretcorr. Mr. Kelley. do you believe that there should be a 
congressional oversight committee handling inteliigence matters? 

Mr. Kenzey. I believe i in oversight, Senator. I do not know whether 
you mean one which is separated from the crininal activities per- 
formed by the FBI or not. If it be fragmented, I do not believe that 
such should be done. 

I subscribe to an oversight of both the intelligence activities in the 
domestic and foreign security. and the criminal. 

Chairman Riercorr. I do not think that it is anyone’s intention to 
have the oversight committee oversee the day-to-day problems of do- 
mestic criminal i investigations. But do you believe that there should be 
such an oversight committee in the counter-intelligence field. 

Mr. Kerry. I do believe that it is necessary that we do have 
oversight. 
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Chairman Rustcorr. Mr. Colby testified last week that, after report- 
ing to cight committees, he feels that the sooner such an oversight com- 
mittee is created, the better off the intelligence community will be. 

Do you agree with Mr. Colby ? 

Mr. Kautiey. I do. 

Chairman Rustcorr. In your statement on page 3 you state—and I 
quote you—that “some of the mistakes of the past were occasioned by 
direct orders from higher authorities outside of the FBI.” 

Could you please tell us what mistakes and which higher authori- 
ties you are referring to? 

Mr. Kettry. I am referring to the requests, the orders that have come 
to us from members of the Department of Justice, the Attorney Gen- 
eral, and these stem from the installation of some of our electronic 
surveillances and from programs that we have followed which have 
been with the authority of, and the approval of, those in this area. 

There are not—I do not have a complete outline of them, but we do 
have instances where the FBI did not initiate these, The orders came 
from outside of our organization and from, of course, the White 
House on some occasions. 

Chairman Ristcorr. Do you believe that such requests have been im- 
proper under the authority of the FBI? 

Mr. Ketiry. I do not think by any means that they come under the 
purview of the FBI. 

Chairman Rreicorr. What should the Director of the FBI do if he 
receives an order from the President or the Attorney General or some- 
one in the White Tlouse staff that he believes is contrary to what his 
responsibilities and authorities are? What should a Director do under 
those circumstances? 

Mr. Ketrey. First, I think that he should deliberate and talk with 
the Attorney General, if it be one not coming from the Attorney Gen- 
eral, and get his determination. If it be one where there is some doubt, 
he should get it in writing. If it be one that he does not under any con- 
sideration nor as the result of deliberation wherein an effort is made 
to convince him, but he himself does not feel that it is advisable that he 
should withdraw, he should resign. And as I was once told, by Senator 
Byrd during confirmation, it is hoped that in such an instance that he 
would come to the oversight committee on the Congress and consult 
with them about what should be done under these circumstances. 

Of course, that is a matter that the Director himself has to arrive 
at, and I am already committed to, and still subscribe, to the proposi- 
tion that I am not going to give way just because it comes from higher 
authority. 

Chairman Rretcorr. If the President of the United States makes a 
request of you that you believe to be improper, and of course, he is 
your boss, you would feel honorbound under those circumstances to 
resign as Director of the FBI. 

Mr, Ketrey. [tf it came to the final crunch; yes. 

Chairman Rietcorr. Do you believe that an FBI Director should 
havo a definite term in office ? 

Mr. Keruiny. I have been asked this before. I am not uncomfortable 
under the present system where my term of office is from day to day. 
I do not believe that there should be any greater tenure than that. 
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Insofar as a limitation on how long he can be Director, I feel that 
9 or 10 years is sufficient. I do subscribe to that. 

Chairman Riercorr. You say also on page 3 that when Mr. Levi 
became Attorney General, he instructed you to report to him any 
requests or practices which, in your judgment, were improper or 
presented the appearance of impropriety. 

Have you made such reports to Mr. Levi? 

Mr. Keniry. Yes, sir. 

Chairman Iirtcorr. Are they confidential, or could you describe 
generally the nature and frequency of such improper requests? 

Mr. Kerry. Most of them have been in the area of COINTES pro- 
grams which we have discovered ourselves in some of our file reviews. 

I can remember another where we determined that there were cer- 
tain mail openings which current, Bureau officials of headquarters 
did not know about until we accidentally discovered them. Tt was not 
a failure to inform us, as it was thought that this was an ongoing 
program that had been given official approval. 

There was no thought that it was something that should be hidden. 

We, in the top echelon of the FBI, were advised, and, therefore— 
they were new tou were also new to Mr. Levi and we informed 
him about them. 

Chairman Ruetcorr. In your testimony, you stated that the Bureau 
has reduced the number of pending domestic intelligence investiga- 
tions from 21,414 in 1973 to 7.686 by October 30, 1975. 

How do you explain this? Were there too many investigations being 
conducted 2 years prior? 

Mr. Ketiry. Senator, when IJ first came in, I talked with the man 
in charge of our Intelligence Division. That is the one where we 
handle the security matters, and it was our opinion, together; that 
a were too many investigations being conducted in the security 

co) 

TI asked him to review the bases on which we eenduct our investiga- 
tions. Obviously it became apparent that some of our fields of atten- 
tion could be under close scrutiny. I felt some undue extensions of 
our investigatory capabilities and this was a continuing process, and 
the reduction was not something that. was immediate, but extended 
from, I would say, the latter part of 1973 when we got ourselves 
lined up, right through to October, as it says in my statement of 1975. 

We looked over why are we doing certain things, and it might well 
be, as is many times true in investigative circles, that you might get a 
little too concerned about something that on close scrutiny may not 
have been quite as alarming as it fir st seems. This is not at all unusual. 
It is, however, unusual that it comes from within and ves, as a result 
of the realinement of our goals—realinement of our procedures—our 
basis for investigating matters, we did bring about this reduction. 

Chairman Rrercorr. ‘Thank you. 

Senator Percy ? 

Senator Percy. Thank you, Mr. Chairman. 

Mr. Chairman, I would like to thank Mr. Kellcy for his demon- 
strated desire and willingness to work with Members of Congress and 
to help us fulfill our responsibilities. 
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Former Attorney General Katzenbach testified last week that he 
often did not know what the FBI was doing. What is your own 
working relationship with the present Attorney General? Do you: 
keep him informed of all major activities that the FBI is undertak- 
ing? Does he participate in deciding whether or not you undertake: 
major undertakings ? ae 

Mr. Kerrey. Senator, we certainly keep him informed of any 
major program. I would say that perhaps we may, on occasion, over- 
inform him. We may tell him about things that are anticipatory as: 
far as problems are concerned. We try to keep him fully informed. 

For example, if there happens to be something we learn about that 
may cause press inquiries of him, we inform him of that. Many times. 
they are made. 

I just point this out inasmuch as we arc trying valiantly to keep. 
him informed. 

Senator Percy. When do you anticipate new guidelines for the 
FBI being finalized? 

Mr. Kerrey. I cannot give you this response. It has been several 
months in preparation. I know that it has now been thrown back 
into the hopper for reevaluation. 

I cannot tell you—perhaps Mr. Levi can give you better informa- 
tion in that regard. ; 

Senator Percy. As a followup on my first question, to be certain: 
that I complete the record on it, can you think now in retrospect of 
anything in your term of office as Director of the FBI that you 
really should have advised the Attorney Gencral of that maybe you: 
subsequently did, but did not at the time? 

Mr. Keuiey. I cannot think of anything, Senator. 

Senator Percy. I ask that, because Dean Rusk said that he subse- 
quently has now learned of certain things undertaken in foreign coun- 
tries by the CIA that he did not know at the time. I wanted to com- 
plete that record for you. 

You talk about unlimited access to your files being dangerous, I. 
do not think anyone contemplates that whatsoever. But I do not 
think either that you should be left in the position where just your 
word is the only thing that an oversight committee has. 

What do you think is proper in this respect with respect to files? 

Mr. Kriey. I think that there should be a working arrangement: 
between our people and whatever group might have oversight, and 
there is a strong requirement that there not be presentation of ma- 
terial which would first compromise a source of information, whether 
that be a citizen, a government, or an informant. 

The confidentiality of the work done by the FBI is an extremely 
important thing. Names are not just all that reveal the identity. It 
may be that certain circumstances, when revealed, may pinpoint what: 
might be the source of information. There might be also too great. 
a proliferation of information about some activity of the FBI. 

For example, we have, of course, warrantless wiretaps. We feel that 
there should be confidentiality of that. These have been authorized 
through the approval of the President and through the Attorney 
General’s delegated authority in this regard. 
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I would say generally that if there be a reasonable basis whereby 
we can explain that it should be maintained confidential that it should 
be so maintained. On the other hand, we should extend ourselves in 
the spirit of cooperation to inform and to report on measures and if 
they want a review, that we extend ourselves to let them make such 
review. 

Senator Percy. You have been able to reduce vour domestic intel- 
ligence investigations by 64 pereent since July 1073. Can you tell us 
how you have done that? 

Mr. Keizer. By a review that we started in mid-1973 looking over 
the bases for our investigatory needs and our intelligence operations, 
and generally to take an inventory and say which should we continue, 
which should we now perhaps give additional emphasis, and we culled 
out, in other words, those which we did not feel were strictly produc- 
tive insofar as meeting our commitments. 

Senator Percy. Did you find that you eliminated some of these, 
Mr. Kelley, because they were illegal? In retrospect did you look back 
and decide that the FBI should not, as a law enforcement agency, en- 
gage in illegal practices and investigations? 

Mr. Kerrey. You know. when you speak of illegality, we have great 
difficulty. Sometimes, in the context of the time, you may open mat- 
ters which later are determined to be perhaps possible civil] rights 
investigations, invasions of privacy, or other background objections. 

I do not know of any which, I would say, were actually illegal. I 
just do not recall any that would meet that classification. 

Senator Percy. Were some eliminated because they may have been 
borderline, and in retrospect you decided not to go ahead ? 

Mr. Kewiey. I would say that that is a possibility. In a strict classi- 
fication or interpretation, they may be termed an invasion of privacy 
or rights or something of that type. 

Senator Percy. Were most of them eliminated because you felt that 
they were not productive, and, to use the phrase, they were not really 
cost-effective, for the amount of energy and efiort put into them? 
Would they not have paid off? 

Mr. Kerrey. I would say that would be two great and major 
reasons. 

Senator Percy. With the workload declining 64 percent, has there 
been anv decline at all in manpower? [lave you shifted manpower to 
other divisions—person power, excuse me, man or womanpower-— 
lave you shifted it to other divisions? 

Mr. Keutry. There has been some shifting; much of our so-called 
overload of manpower or investigative attention by this division has 
been picked up by the terroristic activities investigation. 

Of course, we have had a great rise in that: Doubled each year. 
And, strangely enough, during 1975, it even increased more than that. 

We had more terrorist-type bombings in 1975 than we had in 1974, 

Senator Percy. You mentioned the burden that has been placed 
on the FBI by the Congress. 

T presume that there is not any question that the CIA could right- 
fully maintain that a tremendous burden is placed on it by the Con- 
gress now. I think, in retrospect and in fairness, part of the burden is 
unfair, unwarranted, and not cost-effective, that a large part of the 
burden is placed simply because we have recognized that we in Con- 
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gress failed the American people in the past. No one has more clearly 
admitted this than the Majority Leader of the Senate, Senator Mans-- 
field, in his opening statement before the committce. We have to rec- 
tify that past failure. 

‘Wo may overkill in a sense. I hope that we will not. I hope that we- 
will go a prudent, moderate path and not overreact to the situation.. 
But a large part of that burden is because we simply did not perform 
the function in the past and the American people know it, and they are 
holding us accountable for that. 

I wonder if you could for the record, however, just give us a sense: 
of your own personal burden, which worries me, both about the Direc- 
tor of CIA and the Director of the FBI. 

How much of your personal time, since you have assumed office, do- 
you think you havo devoted to preparing for, giving testimony before 
congressional committees, and then following up on the testimony that. 
has been given, or looking at the testimony being given by others? 

Mr. Kutuny. I would say that about 25 percent of my time is con-- 
sumed in going over testimony, reviewing matcrial, acquainting my-- 
self with the progress of the various committee activities, in preparing 
myself for testimony, and in testifying; and I think that the others in 
tho top echelon of the Bureau who are involved in this type of thing 
may have even more than this devoted in their time. 

Tt has increased my work day considerably, and T find myself many 
times reading until the wee hours of the morning. 

Tam not complaining about it. I assumed this. 

Much more time is devoted to doing my job now than ever before.. 
Again, about 25 percent of that time is in this area. 

Senator Percy. Mr. Chairman, my time is up. Are we going for one: 
more round of questions? 

Chairman Riercorr. If there are more questions. 

Senator Percy. I have a few left. 

I would like an answer to how much time you think is appropriate: 
for you to spend on this activity. 

I will wait until we come back. 

Chairman Rinicorr. Senator Brock? 

Senator Brocr. Thank you, Mr. Chairman. 

Would you clarify for me something you said carlier? With regard 
to the oversight function, I thought that you said that the oversight 
should include all FBI activities. If that 1s the case, you might be in 
some disagreement with those that say we should separate the over- 
sight of the domestic operations, primarily FBI, from the interna-- 
tional oversight function which would more relate to CIA, 

Mr. Kettxy. Seventy-five to cighty percent of our time is on crim- 
inal activity. There is, on the other hand, a great interrelationship: 
between our security people and our criminal investigations. 

We may have a case where we need additional people in a security 
matter. We will call on some people in the criminal activities section. 

It is true, on the other band, we will have a big bank robbery or 
soe big fugitive case. We may call on security people and have them: 

o it. 

We have difficulty in setting aside that portion of our budget which 
goes solely to the so-called intelligence activities. In the area of in- 
telligence, we have quite a bit of work in the intelligence field in the 
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criminal work. We would suggest that it not be fragmented, and would 
hope that we could present all of our difficulties to one committee. 

T realize that there is a thought that this thrust should be just 
toward security matters foreign and domestic. We have problems more 
than this. 

TL can see where it would be very helpful to us to have an overall 
overview or oversight which would take care of both of our branches. 

Senator Brock. The reason I asked the question, there has been at 
least some indication among Members of the Senate that they would 
like—at least some Members would like—to separate the intelligence 
from the criminal aspect, and give the oversight committee which this 
committee may create, jurisdiction over all intelligence, counter- 
intelligence, domestic and international intelligence, but. to leave to the 
Judiciary Committee the principal oversight responsibility for the 
FBI. 

I gather that you would not find that a very happy end product? 

Mr. Ketter. We report to the Appropriations Committee and they 
outline our programs. Under this possibility we would be reporting to 
an Intelligence Committee, we would be reporting to the Senate Judi- 
ciary Committee on general oversight. Right away we have three 
within the Senate. we: 

Senator Brock. If we did give this committee fall and complete ju 
risdiction, would you also suggest that they have jurisdiction in terms 
of appropriations as well? 

In other words, you would limit the oversight fo one committee. It 
would have both authorization oversight and appropriation authority ? 

Mr. Kerrey. Senator, I am not really prepared to give you_an 
opinion on that. I would say that probably this should be reserved to 
the Attorney General. Personally, of course, it would probably give 
us a closer definition of oversight and it might be that such a committee 
certainly could become best acquainted with our work and ongoing 
programs, but I do not know that I can answer well that particular 
‘question. 

Senator Brock. I am not sure that we can cither. As a matter of 
fact, there are some of us that fecl that rather than trying to define 
this thing tco precisely, we should create an oversight committee and 
assign to them the responsibility of a study of the extent of the juris- 
dictional question. That may be the best. thing thet we can achieve at 
the moment if we are going to get any response. 

Let me ask you one or two more questions, again in this same arca. 

T am reluctant to limit the right of an oversight committee in terms 
of access. I think that is almost something that we can do by experi- 
ence. as we have with the Joint Committee on Atomic Energy. 

There the experience has proven to be good and, I think, healthy for 
both sides, executive and legislative. 

I am distressed by the leak of information that is ongoing now. I 
think it is extremely dangerous. Yet I find it difficult to find a way in 
which we would climinate an oversight committce which may need 
some. access in order to reach this definition of responsibility. 

I do not know how we would do what you are suggesting, essentially 
depend on the Director and his testimony before the committee. 

Mr. Kexiry. Under our recommendations, we conclude that there 
should be investigations and clearances granted to members of staff 
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that their numbers as well as others for the committee should be as 
limited as possible. | 

We feel that matters that might compromise our sources of informa- 
tion are those that are most important. I think, Senator, that probably 
we could start off in such a relationship being a little extended insofar 
as our. own desires, we can be a little more open, and see how it works. 
I would hope that it would be sort of an open-cnd type of thing so 
that we could get some history of experiences. 

I do not want to foreclose the right of review in this regard. I think, 
as a citizen, I am compelled to say that there should be a better flow of 
information than has been true in the past. I am willing to at least 
explore such a possibility. 

Senator Brock. That is really what I am reaching for, and I appre- 
ciate it. Wo are treating it as if it is going to be de novo, every 6 
months. It is not. You are going to create an expertise in this commit- 
tee and the staff a knowledge of the general problem area, and I think 
these matters will begin to settle up as it gains maturity and experience. 
T am reluctant to eliminate it now, because I think we may create an 
adversary relationship, which I do not think is helpful, where, as an 
alternative, if we kept it fairly open, I think a development of that 
experience would lead to a good relationship, as we have done with 
the Joint Committee on Atomic Energy earlier. 

Mr. Kutury. There are misunderstandings why we think things are 
confidential. Take, for example, a small thing, a release of our telo- 
phone directory. It is not generally understood that, by virtue of the 
release of the telephone directory, you therefore list the identity of our 
agents. They are listed in the telephone book. Thereafter, they get. a lot 
of crank calls. 

I never did release my address, and as soon as it was listed—and it 
was listed, of course, in the Congressional Record—I am not complain- 
ing about this—I started receiving crank mail at my home, and some of 
7 was on postcards, some of it my wife read, it was not the best 
thing. 

Pools do not realize that we try to protect it for reasons that. we 
could possibly explain in an atmosphere of cooperation with such a 
committee, and I would look forward to that opportunity. 

We have not communicated properly, possibly. If it is determined 
that this is too farfetched, all right, we will drop it. We are willing to 
discuss it. 

Senator Brocx. Thank you. My time has expired. 

T think what I am saying is that there is a clear distinction between 
a one-shot investigatory committee which is trying to get. short-term 
information and a continuing oversight committee with a developed 
relationship on a maturing basis. 

Thank you, Mr. Chairman. 

Chairman Rintcorr. Senator Weicker, while it is your turn, since 
Senator Percy had used up his time, he has requested a few more 
minutes, if you would yield to him. 

Senator Wricxen. I yield. 

Senator Percy. Regretfully, I have a witness upstairs waiting in the 
Foreign Relations Committee. T was anxious to follow up, Mr. Kelley, 
on what proportion of your time do you think is appropriate and 
proper that you should devote to congressional oversight ? 
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We have the same objective to reduce the burden on your depart- 
ment because of the duplicative activity of congressional committces. 

What proportion do you think is appropriate for you to spend ? 

Mr. Keuiry. I never really considered it, but I would say that. dur- 
ing my ordinary, everyday operations, I should keep this in mind and 
should review each program with the thought prepared to discuss it 
with an oversight committee, maybe 5 percent, just a ball park figure. 

Senator Percy. That is a goal T am not sure we will ever achieve, but 
certainly, if we can cut it in half, it will help, because your principal 
duty obviously, is to administer a very able department. and agency. 

The thought has been orbited—I threw it out originally—to just 
try to cut in half congressional involvement in the area of intelligence. 
A person has to have a tremendous amount of knowledge to properly 
oversee and legislate in this area. Yet we are not specialists in. this. 
rield, but we are dealing with specialists in the law enforcement field. 
Could we cut the workload in half if possibly we can consider in this 
one oversight committee, giving that committee both authorizations 
and appropriations authority? Then the FBI weuld only have to go 
before one committee in the Senate and one im the House, and have 
the job done with? You could then thoroughly inform, say, a group of 
nine Senators that. would rotate in that position. 

Would that, in your judgment, he of material assistance and help 
if we could work it out internally ? 

Mr. Ketxey. If we could, Senator, in one committee, I feel this would 
be advantageous. 

Senator Percy. I have long proposed that the Attorney General be 
taken out of politics and not. be permitted by procedure or precedent, 
just as the Secretary of Defense and Secretary of State, to participate 
in polities as such. 

The Attorney General has been a politically oriented office, many 
times the Attorney General being the campaign manager. 

Tf the Director of the FBI is not a political position, and it should 
never be permitted to be so, you think it would be a good idea for the 
Attorney General not to engage in party polities while he is holding 
that office ? 

Mr. Keutey. I have never had experience with it since IT have come 
here, in any dealings with me or with the Bureau by the three Attor- 
neys General under whom I have worked. There has been no indication 
of political influence. 

Senator Perey. Do you suggest consolidation of congressional over-- 
sight of the FBI? Should that be done by the same committee oversee- 
ing agencies dealing with foreign intelligence, in your judgment? 

Mr. Ketiry. In my judgment, all of the operations of the FBI 
would advantageously be joined in one committee. 

Senator Percy. One committee? 

Mr. Kerury. Yes. sir. 

Senator Percy. Could you explain, in layman's terms, the difference: 
between foreign and domestic intelligence and criminal cases as man- 
aged administratively by the FBI? Lask that with the understanding 
that criminal activities involving foreign powers are not necessarily 
handled in the FBI's foreign intelligence division. For example, if an- 
other country were to finance terrorist acts in the United States, the 
entire case might be handled in the Criminal Division. Therefore, it 
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would help us in our understanding if you could differentiate between 
what activities are handled by each of those bureaus. If you would like 


to do that for the record, to make it more complete, I would certainly 
accept that. 


Mr. Kerry, I would prefer to prepare this in a response to you, and 
will do so. 


Senator Prrcy. Mr. Kelley, finally, FBI activities seem to be at the 
heart of one of the gray areas of oversight. I think we are in general 


agreement that Congress should create a commitice that would over- 
see the CIA and NSA. 


_ What aspects of the FBI that should be looked at by this committee 
is another matter? What are your views on this? 


Mr. Kutiry. Could I also give you that response—may I respond to 
that in writing also? 


Senator Prrcy. Yes; you certainly may. 
[The information referred to and subsequently supplied follows:] 


U.S. DEPARTMENT OF JUSTICE, 
FeperalL BuREAU OF INVESTIGATION, 


Washington, D.C., February 4, 1976, 
Jon. ABRAHAM RzBICOrF, 


Chairman, Committee on Government Operations, 
U.S, Senate, Washington, D.C. 


Dear Mr. Cuainman: During my appearance before your Committce on Janu- 
ary 26, 1976, Senator Charles Il, Percy asked two questions for which responses 
were to be furnished by me for the record. 

Senator Percy asked and I quote, in part, “I think we are in general agreement 
that Congress should create a committee that would oversee the CIA and NSA. 
What aspects of the FBI that should be looked at by this committee is another 
matter. What are your views on this?’ I feel that it would be appropriate for 
the FBI to respond to such a committee concerning those investigative activities 
or operations conducted in concert with or on behalf of the CIA and/or NSA. 

Senator Percy also asked and I quote, in part, ‘Could you explain in layman’s 
terms the difference between foreign and domestic intelligence and criminal cases 
as managed administratively by the FBI? 

“T ask that with the understanding that criminal activities involving foreign 
operations are not necessarily handled in the FBI's Foreign Intelligence Division. 
Yor example, if another country were to finance terrorist acts in the United States, 
the entire case might be handled in the Criminal Division. Therefore, it would 
help us in our understanding if you could differentiate between what activities 
-are handled by each of those bureaus. If you would like to do that for the record, 
to make it more complete, I would certainly accept that.” 

The FBI has a wide range of investigative responsibilities which fall into 
three major categorics: general criminal, domestic security, and foreign counter- 
intelligence. Specific responsibility. for each function is vested in the FBI by 
‘statute, Presidential directive and instructions of the Attorney General. The 
FBI has primary investigative responsibility for over 100 criminal statutes. 
‘These. investigative matters are administered by the General Investigative, 
Special Investigative and Intelligence Divisions of the FBI. 

The, General Investigative Division handles violations of criminal statutes 
relating to white-collar. crime, bank robbery and interstate transportation of 
‘stolen property, among others. The Special Investigative Division is respon- 
sible for investigations concerning anti-racketeering statutes and. organized 
crime. Internal security cascs are handled by the domestic.intelligence branch 
and foreign counterintelligence branch of the Intelligence Division. The domestic 
intelligence branch closely follows the activities of extremist groups and indi- 
viduals who advocate and/or participate in violence as a means of undermining 
our form of govetnment; the foreign counterintelligence branch directs investi- 
-gations to identify, :penetrate and neutralize agents and officials of communist 
governments who engage in espionage and intelligence-gathering activities in 
the United States. 
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The investigative responsibilities of these divisions overlap one ancther to 
some degree and are managed in the following manner. If a vivlation of law 
occurs, the division with enforcement responsibility for the statute in question 
supervises the investigation. For example, an investigation of a case involving 
interstate transportation of stolen property, namely theft of a secret manu- 
facturing process and subsequent attempts to sell it to Seviet-bloc nationals, was 
handled by the General Investigative Division and closely foilowed and assisted 
by the foreign counterintelligence branch of the Intelligence Division. 

You asked me and I quote, in part, “You say also on page three that when 
Mr. Levi became Attorney General, he instructed you to report to him any 
requests or practices which, in your judgment, were improper or presented the 
appearance of impropriety. Have you made such reports to Mr. Levi?” 

I responded that we had made such reports. You then asked, “Are they con- 
fidential, or could you describe generally the nature und frequency of such 
improper requests?” 

I responded describing various programs or practices the FBI had reported 
to the Attorney General on its own initiative. To complete the record in. this 
regard, I would like to say the FBI has not received what I believe to be improper 
requests and, therefore, it has not been necessary for mie to make a report to 
the Attorney General. 

Sincerely yours, 
OLARENCE M. KEenLey, Director. 


Senator Percy. I think that that winds up my questions. I would 
simply like to say, having known Attorney General Levi for a quarter 
of a century when I was a trustee of the University of Chicago, T think 
the tone and attitude that he is establishing and the relationship he 
has established with you is good. The relationship, between the Attor- 
ney General and the FBI Directors of the past has not been fully 
satisfactory and fully cooperative and a cause «=f concern. I think 
the relationship that has been established has Leen an outstanding 
accomplishment. I think your testimony to that ecifect here has been 
very important. I certainly commend both vou and Attorney General 
Levi, because a great deal has been accomplished already. 

Chairman Rigicorr. Senator Weicker? 

Senator Weicker. Thank you, Mr. Chairman. 

[ notice in your statement you make mention of the fact that since 
1975, or April through December 1975, a great amount of time, effort, 
and money was expended on responding to congressional inquiries, 
and so forth. 

I think we both might also allude to the fact that this is directly 
attributable to the fact that here was no congressional inquiry for 
many years before that, and what in fact you have seen is an extreme 
reaction to an extreme situation. 

Asa matter of fact, as I understand it, and prior to the impeachment 
inquiry, neither the House nor the Senate Judiciary Committees held 
any hearings on FBI oversight. Is that correct, to your knowledge? 

Mr. Kerry. I do not recall, Senator. 

Senator Weicker. I believe that was before your time, but that is 
the record. 

Mr. Ketter. I am thinking only during the time that I have been 
here. I do not recall just when we first reported to the oversight com- 
mittee. It was during the time that Mr. Saxbe was Attorney General. 
We appeared three times. Prior to that, I do not know. 

Senator Weicker. I think it is important to point out that I am 
sure the American people are just as appalled about your being over- 
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burdened with congressional inquiries as they are with no congressional 
inquiries, but that is the record. There is nothing in between. 
I think that is important to point out as we try to devise some sys- 
sa some apparatus, to bring balance to all of this, that we need the 
i 


As I said the other day, we need a CIA. Thero is no reason why 
a, choice has to be made between zero and 100 percent insofar as it is 
using up your time, the CIA’s time, or any of our law enforcement 
agencies’ time. 

My concern, believe me, Director, is not that you are going to be 
overburdened with oversight. As I have indicated, unless this Congress 
acts very shortly, the whole thing is going to be forgotten, and we are 
going to go back to zero again. 

That is a far greater danger in my book than your being 
overburdened. 

I would suggest to you, it is very strange to say, that I would hope 
that you along with Mr. Colby and others in the law enforcement 
community would fight very hard to sce this oversight legislation im- 
plemented, because on that depends the survival of your agency and 
on that depends the restoration of confidence as far as the American 
people are concerned in the law enforcement and intelligence agencies. 

I fear the bureaucratic foot dragging is going to go on around here 
2 to 5 years from now. We will be right back at square A, except the 
next time that any other abuses get uncovered, it will be the end 
of your agency. There will be no way of coming back in the room te 
construct something that makes sense, This is my concern. 

Mr. Keciey. I went on record during my confirmation sponsoring 
oversight, and I still feel that it is a very viable and proper procedure. 
TL have no objection to it whatsoever, and I welcome it. 

Senator Weicker. I notice you say you favor a new oversight com- 
mittee. Is it your feeling that the present oversight mechanisms are 
not adequate ? 

Mr. Ketzxy. I hope I have not indicated that I am critical of the 
present oversight. I hope that we can have a centralized oversight 
whereby our intelligence and our criminal] investigatory responsibili- 
ties are best included in this one under the projected possibilities that 
the Bureau would be fragmented, and we would have an oversight 
of the security of the national counterintelligence ficld and the criminal 
field maintained in the present oversight system. 

I would hope that it would be together. 4 

We do report to the Appropriations Committee and we do report 
to the Judiciary Committce on oversight. If it were fragmented fur- 
ther, we would have three oversight committecs. 

Senator Wetcxer.' Do you feel the present system of oversight as 
embodied in the Ifouse and Senate Judiciary Committees should be 
supplanted by a new oversight committee, or are you satisfied with 
the present system ? 

Mr. Keuixy. I would reserve the final determination to consultation, 
. wo want to do, of course, with Mr. Levi to get together and 

o this. 

I would say, primarily, our goal is to have it centered not in any 

particular committee. I think that is the responsibility of Congress, 
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actually. What we want to do is not fragment it, not to proliferate it 
but to have it so that we could have one group to which we could go 
for consideration of our problems and outline our procedures. 

Senator Wercxer. I can appreciate, Mr. Director, that you still have 
to work with the House and Senate Judiciary Committees. We do not 
want to ruffle any feathers. We want to plot a future course. We are 
not. trying to find out how we can live with the past. ; 

The difficulty is, as I perceive it, not that the mechanism was not 
there for oversight-—it was there. The problem was that it was a sec- 
ondary function of the particular committee, in this case, the Judiciary 
Comnnittee, something down the line. ; : 

Do you feel that your agency and its activities are of sufficient im- 
portance that that should be a full-time job, rather than a secondary 
job, for a congressional committee ? 

Mr. Keniry. I responded to a question asked by Senator Percy 
about how much time I thought that I might be devoting to the over- 
sent requirement. I thought about 5 percent. That is just a bail park 
figure, 

“J do not think that that would necessarily mean that one commit- 
tee would be set aside for just that type of deliberation. I think that if 
it were to include al! of our activities, criminal as well as security, 
that it might take a little more but still, I do not think that things 
come up that frequently where it would be a real heavy task for any 
committee. 

Senator Weicker. You understand what we are contemplating here 
would be a committee whose attention would be directed toward the 
¥BI, the CIA. the law enforcement intelligence community? It would 
not just be the FBI; it would also be the CIA. 

What I am saving and what I think others are trying to get across 
is that it is sufficiently important to this Nation, to its life and to its 
Constitution that intelligence oversight is a full-time job and not a 
secondary job for some other committee, be it the FBI which is a 
secondary function of judiciary, or the CIA, which is a secondary 
function of armed services. 

This is a primary function. At least, I do not find it a primary 
function of law enforcement intelligence. That is why my question to 
you, whether you are satisfied with the present system, which obvi- 
ously has not worked in the past. with a warning, or whether we are 
hest just having one committee that would work with these law en- 
forcement intelligence agencies and start from scratch and once again 
try to rebuild confidence. : 

It really docs not make any difference what vou think or what T 
think or what Senator Ribicoff thinks or our colleagues here think. 
The fact is that the American people have lost their confidence. That 
is the group we have to reach. 

Whether I am satisfied that vou are a fine man with great integrity 
and a fine Director, it does not mean anything, and your opinion of 
me, that is not important. 

What the American people think is what is very important. That is 
what.is jeopardizing your agency now and, indecd, the Congress. 

Mr. Kutriry. I would construe anything which is developed hy Con- 
gress as something which we would certainly try to work under. We 
will not: complain. You will not have any beefs from us. I told Senator 
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Brock that I would certainly work as best we can with the system that 
is devised. I repeat that to you, too. ; 

IT am not going to argue about it. I would like to work with you just 
as closely as we can. 

Senator Weicker. I appreciate it. I am not trying to lay all of this at 
your doorstep. I think Senators Brock and Ribicoff and I were talking 
earlier, and we are going to try to ply these things loose in the Con- 
gress, They are the ones that do not want any change. 

That is why we are trying to get all the help we can publicly. 

Please understand what I think all of us here are saying is that we 
are not against your agency. We want to see it survive, but it cannot 
survive unless the American people feel that they have a handle on 
this policy. 

Thank you. 

Chairman Risicorr. Thank you very much. 

Senator Nunn? 

Senator Nunn. I have no questions. 

Chairman Rrsicorr. Senator Brock, do you have any more questions? 

Senator Brock. No. 

Chairman Ristcorr. Thank you very much, Mr. Kelley. It may very 
well be, as we proceed to mark up this legislation, that we may have 
oceasion, to talk to you and your staff. I would hope that you would 
bo available to us in the future. 

Mr. Keniry, We will be available. 

Chairman Rrstcorr, Thank you very much, Mr. Kelley. 

Mr. McCone? 

We thank you-very much, Mr. McCone, for coming from a confer- 
ence to be with us. You have had great experience in this entire field. 
You have been the Director of CIA from 1961 to 1965. I have read 
many of your writings in the past few months and I am sure that what 
you have to tell us could be of great help to the committee, 

Would you please proceed, sir? 


TESTIMONY OF JOHN McCONE, FORMER DIRECTOR, CENTRAL 
INTELLIGENCE AGENCY 


Mr. McConz. Thank you very much, Mr. Chairman. 

I appreciate this opportunity to discuss congressional oversight of 
our national foreign intelligence activity with you and members of 
this committee. 

I apologize that I could not meet the request of your staff to supply 
a written statement, but I have been out of the country until Saturday 
and I did not have time to prepare one. 

As you know, it has been some years since I retired as Director of 
Central Intelligence. As I reflect on my years of office, I can state 
without reservation that the oversight by designated committees of 
the Senate and the House afforded me and others in the intelligence 
community constructive guidance in all matters discussed with them, 
which included intelligence operations and also covert political and. 
paramilitary operations. 

During those years, I regularly reviewed the agency’s budget with a 
designated subcommittee of both the Senate and House Appropriations 

66-413-—76-—_13 
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Committees, and either received approval of the budget submitted or 
adjusted our requests to mect the committees’ desire. 

Information given to these oversight committees remained within 
the committees. 

Classified and sensitive information was not passed to other Mem- 
bers of the House or the Senate, and certainly not to the press. 

In fact, few, other than the committee members and their very 
limited staffs, knew the mectings were held. 

Unfortunately, there have been excesses—few in number—some of 
them unauthorized and apparently unknown to higher authority in the 
executive branch of the Government and not reported or sanctioned 
by the designated committees. 

I could rationalize certain excesses, but I feel confident that such ex- 
cesses will not recur, nor will actions be taken by the dedicated and 
competent men and women of the intelligence community that exceed 
established guidelines, once appropriate oversight is established. 

May I add some of the actions criticized as excesses were really not 
excesses, but were authorized operations undertaken in support of na- 
tional policy. I will discuss this in a few minutes. 

I sense with the passage of time these congressional oversight ar- 
rangements now appear inadequate. Therefore, consideration is ncw 
being given to restructuring congressional functions. 

Since you are directing your attention to this matter, I am pleased 
to have an opportunity to advance some recommendations for your 
consideration and expand on my views which recently have becn 
publicized. 

It is my strong belief that any oversight arrangement. to be effective 
must be preceded or at least accompanied by the establishment of a 
consensus as to what position the United States as the most powerful 
exponent of freedom shoul take in todays world. 

Such a consensus was established in the late 1940’s. Specifically, it 
was then recognized that our Nation, as the tallest pillar of freedom, 
should use its moral and political leadership, its economic strength and 
if need be its military power to assist nations throughout the world or 
political entities within nations whose freedom was threatened by the 
constant advances of international communism, supported, at times, 
admittedly supported from the center of Communist. power. 

It was in keeping with the consensus reached in those days, agreed 
to by both the executive and the legislative branches of the Govern- 
ment, that we as a nation went forward both covertly and overtly with 
activities that the CIA either handled exclusively or participated in 
with other departmenits of government; operations ranging from the 
Truman doctrine in Greece and Turkey to the landing of 5,000 Ma- 
rines in Lebanon when that country was threatenect with a Communist 
takeover, to the interruption of the well-laid Communist plan to es- 
tablish a controlled state in Guatemala, both directed by President 
Eisenhower and on to the defeat of the Communist-directed activities 
in Chile in 1964, sanctioned by President Johnson. 

Many other actions by our country, details of which I will not be- 
labor, were in keeping with the consensus that I referred to. 

AJjl of this went forward with the direction and approval of the 
President of the United States, concerned Cabinet officers, and the 
Congress, through the designated committees that I have mentioned. 
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If this consensus is now to be reaffirmed, doing so would serve im- 
portantly in this committee’s efforts to establish appropriate intelli- 
gence oversight arrangements. If, on the other hand, our Nation no 
longer favors assistance to those whose resources are not sufficient to 
meet the Communist threat and thus preserve their freedom, then this 
should be known and this Nation’s foreign intelligence organizations 
should be ordered to conform to a new and different philosophy, and 
not that adopted in the late 1940’s and supported successively by five 
Presidents and both Ilouses of Congress. 

I am not speaking of recreating the cold war. I am not opposing 
détente but as a private citizen with a background of oxpericnee in for- 
éign intelligence matters and with knowledge of the subversive activi- 
ties of our adversaries, I view with alarm the tragedy of Portugal and 
the anguish of Angola. 

Communist efforts to influence the minds of people throughout the 
world, and the Communist determination to bring more and more gov- 
ernments under their domination did not disappear as the result of 
friendly visits between the leaders of the free world and the Com- 
munist world. ; 

Communist intentions have never been stated with greater determi- 
nation than Brezhnev did in his talk in Poland on December 9, 1975. 

To turn to the subject of this committee’s concern, it is my recom- 

mendation that you consider the establishment of a powerful Joint 
Committee of Foreign Intelligence and endow that committee with 
the exclusive and complete responsibility for oversight of the foreign 
intelligence community. Since matters of concern of such a committee 
would involve both foreign and military policy, I would recommend 
that the chairman and senior minority member of the Senate Foreign 
Relations Committec, the Armed Service Committee, the House Inter- 
national Relations Committee and the House Military Affairs Com- 
mittee be made members of the joint committee. 
, Additional members, three to five from the Senate and an eqnal 
number from the Honse, appropriately divided between the majority 
and the minority parties, and not necessarily members of the four com- 
mittces mentioned, could also serve. 

This committee should be fully and currently informed of foreign 

intelligence actions and operations. Procedures for the transmission of 
such information can be readily developed between the committee and 
the executive department of the Government once the committec is 
established. 
« With such an arrangement, the membership of both the Senate and 
the House could be assured that agreed policies established by the 
concerned committees were being followed, restraints observed, and 
hence oversight by such committees would constitute satisfactory over- 
sight of the Congress as a whole. 

Under such circumstances it would seem to me unnecessary that. in- 
formation given to this joint committee be passed to other committees 
or other individuals of cither ITouse. 

‘This committee should, in my opinion, be adequately staffed and the 
staff cleared for all operations of the Central Intelligence Agency and 
the entire intelligence community. Understanding must be reached that 
the confidentiality of sensitive information given to this committee 
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and its staff will be preserved, both in the present and in the future, 
and appropriate penalties for unauthorized disclosure be developed. 

T now favor this arrangement over separate committees for a variety 
of reasons. 

First of all, Members of the Senate and the House of Representatives 
will feel assured that their selected and trusted representatives on the 
committee will be receiving the same information. This has not always 
been so in the past. 

Second, a single staff could work more efficiently, more economically, 
and develop a closer working relationship with units of the intelligence 
community than would be possible by two staffs. 

Furthermore, the dangers of leaks of sensitive information would 
be enormously reduced. 

I can speak with some background and knowledge of these matters 
heeause of years of close relationship with the Joint Committee on 
Atomic Energy for, as you know, I served as Chairman of the Atomic 
Energy Commission for a number of years. 

Naturally I realize that all of you are disturbed about leaks. They 
seriously impair our national security interests. They also can en- 
danger and perhaps totally extinguish the CIA’s liaison relationship 
with the intelligence communities of other nations. Through the years, 
these relationships have been exceedingly important in the conduct of 
foreign intelligence operations and the tracking down and apprehend- 
‘ing of hostile agents and foiling efforts targeted against us in the 
handling of defectors and a variety of other wuys important to the 
counterintelligence activities of both the CIA and the FBI. 

Tf leaks persist. as Director Colby so forcefully discussed on Friday, 
we will soon be isolated and might lose the invaluable foreign liaison 
arrangements. 

‘As | have said, for foreign intelligence operations to be effective they 
must, by their very nature, be cloaked in secrecy. A free society such 
as ours finds this difficult to accept, but in my opinion, it must accept 
the cloak. 

The congressional oversight plan that T have discussed and several 
changes that I have recommended to the executive branch of the Gov- 
ernment will, if accepted, help to develop an understanding in the 
minds of the public and the press that our Nation’s entire foreign in- 
telligence service can play its part to assure the well-being of our Na- 
tion. and in doing so, confine its operations to standards designed by 
the Congress. 

Anyone who has been seriously connected with the responsibilities of 
our national securities would hope that the prolonged and painful re- 
view of the work of the Central Intelligence Agency and the foreign 
intelligence community as a whole will end up preserving an organi- 
zation that can serve our security needs and yet rest comfortably 
within the American political philosophy. 

Thank you. 

Chairman Rrercorr. Thank you very much, Mr. McCone. 

Mr. McCone, from your experience, do you think that this oversight 
committee should have prior notice of covert operations? 

Mr. McCone. I think that if the confidentiality that I have advo- 
cated is observed and is agreed to so that when matters are discussed 
with this committee they will remain within the walls of the commit- 
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tee room, then I think the question of whether covert operations should’ 
be discussed in advance or concurrently, is academic. 

In the past, I might say in the past, sir, I discussed a great many 
covert operations of a political nature, paramilitary nature, with the 
designated committees of both the House and the Senate in advance. 

Chairman Rintcorr. You did notify in advance, and you feel basi- 
cally that it would be a good policy? 

Mr. McConz. It was not a policy to do that in all instances, but in 
many instances it was done. 

Chairman Rretcorr. Let us take Angola. Here we have a situation 
where the President and the Secretary of State are deeply disturbed 
to suddenly find a very strong, almost 2-to-1 opinion in the Senate 
against the Angola operation, and yet, if the Secretary of State or the 
CIA Director had discussed this with an oversight committee, they 
could have Jearned very rapidly that public opinion, as reflected in the 
Senate, was overwhelmingly against an Angola operation. 

You cannot keep an Angola operation secret under any circum- 
stances. It is too large, with too much money, too much manpower 
involved. 

So there is something to be gained by getting public opinion through 
the Senate, in a Senate oversight committee. 

Mr. McConr. Well, I think that a situation such as Angola could 
have been discussed with a committee in advance, asking that the in- 
formation remain with the committce. The Joint Committee, if it is 
constituted as I proposed, then the views of both the committee con- 
cerned with foreign relations and the committee concerned with mili- 
tary affairs would be reflected by that Joint Committee. 

Therefore, I do not think the discussion should necessarily go out- 
side of the committee. 

Tf this is an overt supply operation of arms, there are some reasons 
to believe that it should be made public. However, it has been my ob- 
servation, Mr. Chairman, that many of these matters, when they are 
made public, the fact that the information is made public causes an 
escalation of the problem. 

T have found in the past that where an operation was carried on 
covertly and in secrecy even after discussion with the appropriate 
committees of the Senate and the House, then it did not result in an 
escalation of the effort. 

Chairman Ruistcorr. Mr. McCone, Secretary Rusk was here last 
week, and of course, you were Director of Central Intelligence during 
his tenure as Secretary of State. 

He testified that he had been rather surprised in the last year or 
so to find that he was unaware of important matters of foreign policy 
that he thought he had complete knowledge and awareness of as 
Secretary of State. I do not. know if this happened during your tenure 
or not. 

How would it come about that an important matter affecting the 
et policy of the United States would be kept from the Secretary 
re) ate 

Mr. McCons. I do not understand that. 

I would like to make a little correction. Secretary Rusk was Sec- 
retary of State during the entire years of my service. I was not 
Director of Central Intelligence during his entire years. 
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Chairman Rrricorr. I know that. 1961 to 1965. 

Mr. McConsz. I know of no instance during my tenure when the 
Secretary of State was not fully informed on matters. I had a practice 
of meeting with him every Sunday morning when he was in the city 
and privately reviewing matters with him. I was very meticulous to 
see that he was informed because of his responsibility, and second, 
Secretary Rusk himself was a very knowledgeable man in areas of 
iny concern, and I always valued his advice. 

Chairman Risrcorr. I have the advantage of having advanced 
reading of Mr. Clifford’s testimony, and you have not. I would like 
to ask you a question based on Mr. Clifford’s testimony, : 

He points out that the Director of Central Intelligence was given 
the task of operating the CIA and was also given the responsibility 
as chief intelligence officer for the overall coordination of the Nation’s 
intelligence operation. He says in his opinion that this plan has 
not worked because there are nine separate inte!ligence agencies and 
all are really equal. 

He recommends that Congress create a new position which could 
be called Director-General of Intelligence. That person would be 
the chief adviser to the President on intelligence matters and would 
also be charged with the duty of seeing that the various agencies 
operated effectively and complied with the law. 

In other words, in that chart, there, of the national intelligence 
community, Mr. Clifford would put a different man in that Director 
of Central Intelligence box, separate and apart from the Director 
of Central Intelligence Agency. 

What would your comment be from your experience as to whether 
the same man should hold both posts? 

Mr. McConr. In my opinion that a man who is the principal 
intelligence adviser to the President should have broader responsi- 
bility over the intelligence community as a whole than the Director 
of the Central Intelligence Agency now holds. 

To go into the history of this just a little bit, Mr. Chairman, when 
I was appointed Director by President Kennedy, he issued a letter 
extending to me authority for the coordination of the activities of the 
intelligence community. He did not give me actual control over the 
seven or nine intelligence units, but he asked me to coordinate their 
activities. This I did to the best of my ability through the U.S. 
Intelligence Board. 

We met weekly and controlled a great many actions in the intelli- 
gence community. 

However, you have to realize that it is very difficult for a man out- 
side of the military, for instance, to inject absolute control over NSA, 
which in those days was 80 percent staffed by military and the Secre- 
tary of Defense was the executive agent. 

Great problems arose in connection with the national reconnaissance 
operation: The photographic satellites and so forth. It is very difficult 
from a structure of any department of Government to have an outsider 
Soariey a unit in that department, whether it be State or Defense or 
what. 

However, through the years, that responsibility has been expanded. 
President Johnson added somewhat to my responsibilities. President 
Nixon added significantly to the responsibilities of my successors. 
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I believe that the creation of a Director-General, or whatever you 
might call him—I had a little bit different name for him—whatever 
you call him, could have a great deal of control over units of the com- 
munity. But you have to realize, for that man to be effective and to be 
a useful adviser on intelligence matters to the President, he has to 
have troops, he has to have an organization, he has to have informa- 
tion come to him. That has to come from the one organization that is 
established and is competent and is free of parochial interests, that is, 
the Central Intelligence Agency. 

What I advocate is that the Director-Gencral—that is a good name; 
I am pleased to hear it—be established, be given two deputies, one of 
whom would run the Agency under his general policy arrangements 
and with the staff of the Agency available to him so he would not 
create another bureaucracy in Washington and a second deputy who 
would be solely responsible for supervising and coordinating efforts, 
at the same time, respecting the fact that the Secretary of State has 
to be the final authority on his intelligence organization, and the Sec- 
retary of Defense has to be the final authority on his own. Otherwise, 
I think the confusion would be ineredible. . 

Chairman Rrsicorr. I think what Mr. Clifford is driving at is that 
if you had such an individual directly responsive to the President and 
the National Security Council—not as a bureaucracy, but as a small, 
tight-knit, very able group of men—that this Director-General would 
be in the position where the President would know what was happen- 
ing in the whole panoply of agencies. Then we would never have a 
situation, I assume, where the Secretary of State was not aware of a 
major operation. 

I would guess that this is probably what Mr. Clifford has in mind. 
We will have an opportunity to talk to him later. 

Did you want to comment ? 

Mr. McCons. I think that is probably true. You know, in the tradi- 
tion of the intelligence world, compartmentalization is very impor- 
tant, and I did a very great deal during my years to break down 
compartmentalization. I found that compartmentalization govern- 
mentwide, and also there was a vast amount of compartmentalization 
within CIA itself, 

Asa result, certain operational matters were so compartmented that 
the analysts had no access to them, nor were they able to appraise a 
success or failure of the proposed operation; that was extinguished 
almost immediately when I came in. 

J can say, just in passing, that the Bay of Pigs operation which was 
highly compartmented, had been analyzed by just three or four ana- 
lvsts that operation would never have gone forward, because the an- 
swer would have been—and we did a post mortem on it—the answer 
would have been that the people in Cuba were not at that time in 
April 1961 so disenchanted with the leadership of Castro that they 
were ready to lay down their arms and embrace 1,400 or 1,500 of the 
brigade that were attempting to come ashore. 

That. may have developed later, but at that particular time, in the 
view of many analysts, was untimely. 

Chairman. Ristcorr, Thank you. 

Senator Percy? 
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Senator Percy. Mr. McCone, I would like to state for the record 
the great service that I think you have performed for this country 
during your tenure in office. You came in at a very difficult time and 
you performed in a highly commendable way. I think your testimony 
today can be invaluable. 

I would like to first ask about the problems that someone who has 
not grown up in the CIA assumes when he takes over the direction 
of the CIA, as is proposed in the case of Ambassador Bush. 

‘What kind of problems would he have in gaining access to informa- 
tion and gaining the confidence of the intelligence community, both 
cooperating governments abroad, agents, et cetcra, and his own in- 
ternal staff? 

Mr. McConz. That is very difficult, because the Central Intelligence 
Agency is a deep and complex organization. I had a particularly diffi- 
cult problem because the organization was in somewhat of a disarray 
and it necessitated the replacement of every single deputy and a great 
many division heads and station chiefs. 

Senator Percy, That is why I asked the question, because you came 
in a time of great stress, as George Bush has. 

F ae McConr. It takes a great deal of work. It is very hard to 
evelop. 

I do feel that Mr. Bush’s first problem is going to be to surround 
himself with competent men that have total allegiance to him, not 
only as his Deputy Director, but as his General Counsel, which is 
most important, and his Inspector General, and his immediate execu- 
tive staff. 

Then he has to pick his way through the building and gradually, 
by briefings and by information that comes across his desk, he will 
be very knowledgeable. 

Senator Percy. Do you see any reason why with his background, 
both in the Congress and in the diplomatic corps where he obviously 
has worked with Agency personnel, he cannot grasp ahold of this, 
take command, and be in charge? 

Mr. McConk. I see no reason whatsoever, none whatsoever. sir, 

Senator Percy. Do you think a new oversight committee should in- 
clude domestic and foreign intelligence in its oversight, or should we 
just have one committee that deals with foreign intelligence? 

Mr. McConr. I think you should just have one committee dealing 
with foreign intelligence. 

Senator Percy. Not get into domestic? 

Mr. McConz. Not get into domestic. 

There has been some talk about whether such a committee should 
also have oversight over the counterintelligence responsibilities in 
domestic areas. You might give some thought to that. 

I can argue it both ways, because those in the FBI who are respon- 
sible for foreign counterintelligence are also responsible for a great 
many domestic operations which come under the Judiciary Committee 
and others. 

I think it would be rather complicated. 

We solved, I might add, the problem when I was there of the inter- 
face between the FBI and the CIA by having FBI men located in 
Langley. This I worked out with J. Edgar Hoover and was able to do 
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so because of a close personal relationship that I had with him, and it 
went along very well. 

There have been times through the years that that relationship was 
not as compatible, but fortunately for me, it worked out during my 
years satisfactorily. 

Senator Percy. I wonder if you could describe the problems that 
you feel the Agency is going to have in the future with the new access 
to information. Mr. Kelley mentioned this morning the difficulty that 
would be experienced if a foreign government felt that it gave infor- 
mation, it might be made public at some time. 

Obviously, the difficulty is apparent when a Member of the US. 
Senate, the newspapers revealed this morning, spoke what he thought 
was in confidence to the CIA but his thoughts were committed to a 
memorandum and printed in the paper and subpenacd by the House 
committee. 

What are the problems involved here, and how do we resolve these 
problems when it is a new ball game in a sense ? 

Mr. McConr. There is only one way to resolve it, Senator Percy, 
and that is to constitute this committee in such a way that sensitive 
information given to it remains within the walls of the committee and 
does not go outside. 

I said before you came in that I reported frequently, unfortunately 
not regularly at appointed hours of each week, but frequently, to des- 
ignated committees of the House and the Senate, and there were no 
leaks, and the information given to those committees did not go outside 


of the committee room. 


Mr. Colby told me that certain sensitive information under existing 
regulations, he has had to appear before as many—I think he men- 
tioned 60 Senators and 150 Congressmen, and, of course, no informa- 
tion given to that many people can be considered to be held in 


confidence. 


So that I feel that an oversight committee constituted as I suggested 
with senior representatives of the armed services and the foreign policy 
committees of both ILouses would insure the Senate and the House that 
the foreign intelligence community was functioning consistently with 
the policies established by both of those committees, and presumably, 


the policies of our Government. 


Therefore, I see no reason why sensitive information must go outside, 


and I would strongly urge that in establishing this oversight commit- 
tee-—-and I would hope that you would establish one which is very 


powerful—you will review recent legislation concerning disclosures 
and modify them to the extent necessary to preserve the confidentiality 
of our foreign intelligence. 

Senator Percy. Do you agree that IRS, FBI, and Drug Enforcement 
Administration, perhaps, necd more intelligence oversight by the 
Congress ? 

Mr. McConr. Would you repeat the question ? 

Senator Percy. Do you agree with the premise that such agencies as 
DEA, FBI, and IRS that have investigative units do need to have 


alert, vigorous intelligence oversight by the Congress? 


Mr. McConz. No question about it. I strongly urge it, and the reason. 
that I do so is that I think we must restore confidence in the minds of 
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the people, the minds of Congress, the minds of the press, that our 
foreign intelligence apparatus which is indispensable to our security 
is functioning within acceptable and proper guidelines. 

Senator Percy. Do you agree that the number of people that have 
access to this oversight and information in the Congress should be re- 
duced if at all possible in the interests of time and not spreading 
information ? 

Mr. McCone. I would treat the subject exactly as the Joint Com- 
mittee on Atomic Energy has handled its problem. 

Senator Percy. Do you favor a joint committee in this regard? 

Mr. McConxs. I favor a joint committee. 

Senator Percy. It may not be possible to set up a joint committee. 
If the House refuses to, we have no power to set it up. If it is not pos- 
sible, do you think it might be desirable to try, if we can work it out 
here, to combine in a Senate committee the authorization and appro- 
priations process, taking into account, now, that we have a Budget 
Committee to look at the overall effect and impact ? 

Mr. McConz. A select Senate committee certainly should concern 
itself with authorization. I had no trouble during my years in mecting 
with a_small designated committee, subcommittee of the Appropria- 
tions Committee, and reviewing our budget in detail, both with the 
Senate and with the House. 

I am not sufficiently familiar with the organic structure, the coni- 
mittee structure of the Senate, to tell you whether it. would be practical 
for an oversight committee to take congressional responsibility of the 
budget. I am not sufficiently familiar with the authority of the com- 
mittees to make an intelligent answer to that. , 

Senator Percy. Do you feel that the Congress should have the right 
of veto over intelligence activity ? 

Mr. McConx. Yes. 

Senator Percy. Of covert activity ? 

Mr. McCone. Yes. 

Senator Percy. Should Congress be informed sufticiently in advance 
so it can say, do not go ahead and do this, or should it be advised im- 
mediately afterwards so as to protect that particular act that is being 
undertaken ¢ 

Mr. McConr. I think that if a joint committee or a Senate commit- 
tee were established under ground rules that provided that informa- 
tion imparted to that committee be maintained within the walls of the 
committee room, then J think it would be possible, as it has been in 
the past, to discuss covert operations in advance. 

Senator Percy. Does this then make them part. and parcel of an 
operation and make them party to it so that their oversight responsi- 
bility might be somewhat diminished ? 

Mr. McCone. That is correct. 

Here, again, Senator, if what you tell this committee is going to be 
imparted to other committees and to the newspapers, then this fore- 
closes the whole operation. Without belaboring details, there was one 
important operation that we undertook—I recall it very well. I sat 
with Senator Russell and Senator Stennis and discussed the matter 
two or three times in advance. It was consistent with our concepts of 
the policy, and they approved it, and it went forward, and it was very 
successful. Not the situation we face today. 
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Senator Percy. Thank you very much. 

Chairman Risicorr. Senator Nunn ? 

Senator Nunn. Thank you, Mr. Chairman. 

Just a couple of bricf questions on that last point. a7 

At that time, there was a consensus about forcign policy in our 
country, rightly or wrongly. Now we are operating, I think, most 
would agree without a real consensus. 

How do you go about handling covert operations, particularly those 
that would involve large scale covert operations, when there is na 
consensus in foreign policy ? 

Mr. McConx. I think you gentlemen in the Senate, and those in the 
executive branch, have to do what was done in the late 1940’s and 
establish a consensus, a consensus of opinion, concerning the policies of 
this country in the world as we know it today. 

As I said, if it is determined that the policies of the past are not to 
be pursued in the future, then I am quite sure that no intelligence 
organization will violate the guidelines that are established. 

What seems to me to be happening is that many operations that fall 
within the guidelines that were established and followed by five Presi- 
dents, as I say, and both houses of Congress now do not fit the 
philosophy of our Government, and I think you have to do a little 
soul searching and make a determination. 

We have to make a decision as to whether it is in the interests of 
this country to attempt to use our political and economic power to in 
some way frustrate this ever-continuing expanse of Communist domi- 
nation of this world. 

I find no change in the purposes of communism. I’m not creating 
another cold war, or suggesting anything such as this, but read Brezh- 
nev’s speech of December 9, 1975. It is a very, very important docu- 
ment and a careful reading will reveal little other than that stated by 
Khrushchev and by Stalin before him. 

Senator Nunn. In your opinion, Mr. McCone, do you believe in the 
current era that large covert operations or large paramilitary opera- 
tions are in the best interests of our country? I know that is a broad 
question and it will vary from casc to case. 

I am saying at this point in time, say during the next 12 or 18 
months, until a consensus is formed, do you think we can consider that 
any operation of that nature is indeed in the best interests of our 
Nation ? 

Mr. McConz. There has been a great lessening in recent years in 
the need for either a covert, paramilitary or political action. I think 
we have to maintain a capability. 

I am disturbed about the tragedy and anguish of Angola and the 
consequences because there we have the opposition making very sub- 
stantial progress over the control of the country, but that subject 
has been debated here for the last several weeks and I can add very 
little to it, except to say that I worry about it. 

I know of no other situation now where covert paramilitary opera- 
tions would be in order, although I have not been to every corner 
of the globe. There have been very few cases where it has been used. 
Sometimes I feel it is groatly exaggerated, both in instances of para- 
military and covert political action. 
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At times it has been very effective in offsetting a determined effort 
‘by the Communists to control the minds of and absorb control over the 
‘government of a free nation. 

Senator Nunn. One final question. Mr. McCone, once this prior 
notice of covert activities is determined, assuming there is prior notice, 
to whatever committees are created, do you believe there should be a 
veto mechanism, either in the committee or in the Congress to prevent 
a covert activity from taking place when, say, the majority of the 
committee feels that it should not take place? 

Mr. McConz. I think that it would be proper, yes, if the majority 
of the committee were opposed or would want to restrict—it is hard 
for me to believe that the executive branch would proceed, assuming, of 
course, a reasonable agreement or consensus on what our purposes are. 

I think what the difficulty is, Senator 

Senator Nunn. No structure is going to work, no matter what we 
say on paper, unless it begins to develop a consensus on foreign policy. 
That is what you are saying. 

Mr. McCone. That is exactly what I am saying. 

I do not think that you should attempt to Seeels that consensus 
by legislation of oversight of the CIA. I think you tiie to do what 
was done in the late 1940’s when a group of distinguished Senators 
and Congressmen from both sides of the aisle, debated, sometimes with 
great heat, what our purposes should be and reached a consensus. That 
1s what I would like to see done. 

Senator Nunn. I agree with that. 

Mr. Chairman, I have other questions, but I know that we have 
another witness. I will yield back my time. 

Chairman Risrcorr. Senator Brock? 

Senator Brocg. Thank you, Mr. Chairman. 

Mr. McCone, I was going to ask a question, but vour last comment, 
on the right of congressional veto, just raised a concern. 

Mr. McConn. I am having difficulty hearing you. 

Senator Brock. Your last comment on the possibility of a congres- 
‘sional veto bothers me a little bit, because I see the possibility of a very 
closely divided committee vote. In effect, the Senate in this instance 
or the House, if they have a separate committee, would be exercising 
authority over an action of foreign policy. I am not sure we are struc- 
tured to do that. I am not sure that we are not more constitutionally, 
at least, limited to the advisory role that was created some 200 years 
ago. 

There are mechanisms by which the committee, if it felt strongly, 
could take actions through the appropriations process to prohibit a 
major covert action. I think there is some danger in suggesting that 
they would have a veto power on each and every action by simple 
majority vote. 

Mr. McCons. It is a very complicated and difficult matter to treat, 
because of the absence of consensus. It was not a problem when I was 
Director, and many times when we often contemplated actions, a re- 
spect for the views of the representatives of the Senate or the House 
committees, never a great issue arose, but dealing specifically with this 
question has given me some problems. 

Senator Brock. I think that is what would happen in the future. 
Once the committee is established, not a one-shot investigation, but a 
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continuing committee with oversight responsibilities, relationships 
would develop, and understanding the problems that would develop 
among the members that would comprise that activity, then you cre- 
ate an atmosphere not of distrust, but of trust in working relationships. 

I think if this committee felt strongly that the President would 
very clearly value their advice. ? 

Tam reluctant to build in, at the creation of the committee any pre- 
cise or defined veto authority. 

Mr. McConr. I agree with you, Senator. We are in rather a bad cli- 
mate right now. We have had a year of investigation. 

Senator Brocx. That is right. 

Mr. McCone. We had frightening publicity. We have had a Com- 
mission under the Vice President, Senator Church’s committee, almost 
daily headlines and articles and when you analyze it, it all relates to 
very few things. There has not been a line that I have read in the past 
year that referred to what 15,000 dedicated people in the CIA have 
done in the interests of our security. 

I think that a committec established in an atmosphere of confidence 
created between the intelligence community and the committee, that 
many of the problems that you might try to write into legislation now 
will really disappear. 

I would urge that you handle this matter very broadly and very 
deliberately until you and the administration have had experience with 
the relationship. 

‘ I can say this knowingly, because for the 4 years that I was there, I 
ad. it. 

Senator Brock. I appreciate that very much. 

Thank you. 

Chairman Rietcorr. Senator Weicker? 

Senator Wricrer. Thank you, Mr. Chairman. 

Mr. McCone, at. what point in the procecdings do you feel that the 
American people should have been notified of Angola? 

Mr. McConr. As I understand Angola, I would have supported 
the units in Angola reasonably well and with as little publicity as 
possible for the reason, here you had obviously one group being sup- 
ported by the Communists and one by ourselves, and the minute that 
publicity is given to the extent of support, then. it merely escalates 
what the other side is going to do. It seems to me that a thoughtful 
appraisal by committee and by the executive branch of the Govern- 
ment of a situation as alarming as Angola is, would arrive at an 
agreed position as to what the best interests of the United States 
would be. 

I do not see that it has to be flashed in the headlines of every news- 
paper, as it has been. 

Here again, I go back to the question of consensus. We are the 
tallest pillar of freedom in the free world. We are going to exercise 
our economic and political and moral influence to help those who are 
struggling for their freedom against the intrusion of communism. _ 

Are we going to do that, or are we not going to do that? That is 
the basic issue, as I see it. 

Senator Wurcker. Consensus in the sense that you referred to before 
when you were the head of the CIA, sitting down with Senator Rus- 
sell and Senator Stennis and arriving at some policy? 
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_ Mr. McConn. Under the atmosphere that existed when I was work- 
ing closely with Senator Stennis and Senator Russell and Senator 
Vineent and others on the other side, we would have no problem, be- 
cause there was an understanding of what our purposes were on the 
basis of the agreements that were reached in the 1940’s on what we 
were going to do, agreements that brought about the range of actions 
from the establishment of NATO and the North Atlantic Council 
and the Berlin airlift, and countless other things. 

Whether in today’s climate and lack of consensus, the same kind 
of an understanding could be reached, I really do not know. I think 
it is very unfortunate that there seems to be a departure from the 
position traditionally taken. 

Senator Werrcxer. I do not think it is unfortunate. I think you 
handied your job with great. distinction and worked with the country 
at that time that acted in a particular way, but unfortunately in to- 
divy’s world—and I think it is going to be so forever—consensus is 
not yourself and Senator Stennis and Senator Russell. [f, indeed, 
there is money to be paid for our efforts in Angola, it is going to be 
paid by more than the three of you. It is going to be paid by Ameri- 
cans all over this country. 

If there are lives to be paid—and that could well be the case once 
the involvement takes place, it will be paid by many Americans. 
That is what is of concern to the country. The American people want 
to know about decisions that affect money and lives. 

I think it is very important to understand that in this day and 
age, as a matter of general policy, such as Angola, it is not a question 
of the least. publicity, it is very definitely a matter for the American 
people to decide as to whether or not they want to invest their money 
and their lives in that situation. 

We might disagree as to whether that should be done, but certainly 
they have the right to express themselves. 

Do you feel as a matter of general policy, not specific, but general 
policy, the American people should have had a right to determine 
whether or not they wanted to actively get involved in the overthrow 
of the Government of Chile. in a general sense? 

Po you think that is something that they have a right to pass upon, 
or is that something, again, that should be done vis-a-vis a few people 
here in Washington, both in the legislative and executive branches? 

Mr. McConr. I do not think it is appropriate to engage in any effort 
to overthrow the Government of Chile, once it was established. I think 
a mistake was made. 

Before that Government was established, and before a minority 
established Communist. control in Chile, we did not take such action, 
and it was inappropriate to convince the two factions of the demo- 
cratic party that they were committing a suicide by their division, and 
urge them’ to settle their differences and put up a single candidate. 
Tf they had done that, 60 percent of the voters would have voted 
for them. 

Senator Wertcxer. You would have had a positive effort on our part? 

Mr. McConer, A mistake was made in 1970. It was that no positive 
action was taken to convince, prior to the election, that the competing 
Christian Democrats, if they got together. would insure the continua- 
tion of the democratic government in Chile. 
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Senator Weicker. If I could just interrupt there—because I think 
we have a parallel right now. I would like your comments on it. 

If Italy goes Communist, would you agree with me that that would 
not be a matter of a sudden overthrow, but something that has been 
brewing for a very long period of time? 

Mr. McConr. I agree with you. There has been a continuing increase 
of the Communist vote in Italy. 

Senator Wricxer. A gradual process, not an overthrow. 

Mr. McConr. Gradual. 

Senator Weicker. Just through the democratic process going 
Communist ? 

Mr. McConz. That alarms me. 

Senator Weicker. Do you not think we should be doing something 
positive rather than paying money to the Italian politicians? Is there 
not a positive approach we could take? 

Mr. McConn. Over the years we have done various things in Italy 
to help strengthen the partics that stood reasonably closely to the 
principles of this country. I remember back as far as 1948 when there 
was an election, President Truman ordered Secretary of Defense 
James Forrestal to do everything possible to demonstrate the im- 
portance of the relationship between the United States and the Italian 
Government, even going so far as to put American tanks which were 
lefé over from World War IT and stored in various places on the 
streets of Naples, Milan, and so forth. 

Since that day, various things have been done, including the support 
of political parties where there was a necd to de so. 

Senator Weicker. I appreciate the President putting tanks in and 
the payment to Italian politicians, but I suggest possibly the fault lay 
in the fact that probably for 96 percent of the Italian people, you can- 
not cat a tank and you cannot eat a bribe, and you cannot educate with 
a tank and you cannot educate with a bribe. That is what. 96 percent 
of them have. And if we want to do something positive, that is where 
our efforts ought to be. 

That is one of the difficulties. 

What I am suggesting here today, this is another time and another 
challenge, and clearly if we are going to succced in this effort, it re- 
quires the participation of all of the American. people, all of the Amer- 
ican people. Otherwise we have lost. 

Chairman Ripicorr. Thank you very much for your valuable testi- 
mony, Mr. McCone. We are most appreciative. 

Mr. Clark Clifford. ; 

We welcome you here, Mr. Clifford. I consider you a most important 
witness. I have read your statement very carefully. It is brief, cogent 
and specific; it shows a lot of experience and commonsense qualities 
we would always expect of you. ed 

Mr. Clifford has served as Secretary of Defensc'and on the Presi- 
dent’s Foreign Intelligence Advisory Board. He also happened to be 
Special Counsel to President Truman between 1946 and 1950 during 
which time he helped draft the 1947 act which established the CIA. 

Mr. Clifford, I have another engagement that I must keep. I have 
asked Senator Nunn to chair the remainder of the hearing. I have 
also given Senator Nunn some questions from me that I would 
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like to have him ask you after he and Senator Weicker have questioned 
you. I do want to apologize for having to leave now, but I have read 
your statement very carefully and I want you to know that I am very 
much impressed with it. 

Mr. Currorp. Thank you very much. 

Chairman Risicorr. Senator Nunn, will you plea:e chair ? 

Senator Nuxw [presiding]. Why do you not proceed, Mr. Clifford? 


TESTIMONY OF CLARK M. CLIFFORD, FORMER SECRETARY OF 
DEFENSE 


Mr. Cuurrorp. Thank you, Mr. Chairman. 

Mr. Chairman, at this stage of a committec’s inquiry, I believe that 
the primary responsibility of a witness is to be brief. 

Almost as important is his obligation to refrain from going over the 
same ground as previous witnesses, and to abstain from repeating 
those thoughts which have now beconie elementary and generally 
accepted. 

I base my remarks upon certain premises. The operations of our 
intelligence agencies have gotten out of hand. In many instances, these 
actions have been unproductive, undemocratic and un-American. 

The knowledge regarding such operations has become so widespread 
that our country has been accused of being responsible for practically 
every internal difficulty that has occurred in every country in the 
world. Our reputation has been damaged and our «apacity for ethical 
and moral world leadership has been grossly impaired. 

We have operated under the present act for 28 years, It has served 
our country reasonably well, but its defects have become increasingly 
apparent and it needs amending very badly. 

I will confine my formal remarks to the presentation of three recom- 
mendations which I believe are necessary to get our intelligence op- 
erations back on the correct road. 

One, the creation of an effective joint House-Senate committee to 
oversee intelligence operations. 

ate, a new position of Director General of Intelligence should be 
created. 

Three, with reference to covert activities, the oversight committee 
must be informed in advance before a covert project is launched. 


JOINT HOUSE-SENATE COMMITTEE 


An integral part of our constitutional form of Government is the 
system of checks and balances that exists between co-equal branches 
of Government. 

As part of this relationship, I suggest that the Congress has the 
duty to oversee our Nation’s intelligence operations. The task is not 
being performed adequately at this time because of the indisposition 
of the Congress to assert itself in this field. 

In addition, the antiquated and unwieldy involvement of six congres- 
sional committees which are concerned with intelligence creates ad- 
ditional problems. 

Traditionally, there is an unwillingness on the part of the executive 
branch to cooperate with the Congress in a field in which so much 
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secrecy abounds. However, this is not the primary reason why the 
oversight function has been neglected. 

The startling fact is that since the National Security Act of 1947, 
the Congress has time and time again affirmatively refused to mect 
its responsibilities in this area. 

Since 1947 some 200 bills have been introduced in the Congress in 
pursuit of the goal to provide meaningful oversight of the intelligence 
community; 150 of these bills have specifically dealt with strengthen- 
ing congressional oversight—147 of these bills provided for the es- 
tablishing of a Joint Committee on Intelligence modeled, to some 
extent, after the Joint Committee on Atomic Energy. Out of these 
147 proposals only two bills ever reached the floor where they were 
prompue and soundly defeated. 

However, the traumatic effect of the disclosures of the past 2 years 
has been so pronounced, both upon our people here at home and our 
standing abroad, that one can hope, at this time, that the Congress 
will respond to its clear responsibility and give our country the kind 
of legislation which is required to prevent the mistakes, the excesses, 
and the tragedies which have occurred in the past. 

I would hope that the Congress could agree upon the creation of a 
joint committce of the Ilouse and Senate because of the need for con- 
fidentiality and the maintenance of security. One committee engaged in 
the oversight function is preferable to two separate committees. 

Tho joint oversight committee in the atomic energy ficid has worked 
well and a single committee can perform just as satisfactorily in this 
even more important area. I would hope that such a joint committee 
would be limited in size. 

Five members of each Chamber could perform admirably. I would 
not make it larger than seven from cach ILouse. 

Persons who became members of such a committee would agree in 
advance to recognize the importance of the assignment and give it the 
time required. A. rotation of the members, in a modcrate form, would 
be desirable. 

The maintenance of the high degree of security required of such a 
committee and the control of its staff could well be left to the members 
of the committee who will recognize the problem just as clearly as do 
the other Members of the Congress. 


NEW POSITION OF DIRECTOR GENERAL OF INTELLIGENCE 


In 1946 President Truman ordered that a study be conducted which 
ultimately led to the creation of the Central Intelligence Agency as 
part of the National Security Act of 1947. 

In that act, the Director of Central Intelligence was given the task 
of operating the Central Intelligence Agency and was also given the 
responsibility, as chief intelligence officer, for the overall coordination 
of the Nation’s intelligence operations. This plan has not worked. 

There are now nine separate intelligence agencies in our country. 
They are the CIA, DIA, NSA, FBI, ERDA, State Intelligence, G-2 
of the Army, Office of Naval Intelligence, and Air Force NRO. 

It has turned out that the Director of Central Intelligence is merely 
one individual among a number of equals. The correlation and syn- 
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chronization of the activities of these various agencies within the in- 
telligence community has not been effectively performed. 

I recommend that the Congress create a new position which could 
be called Director General of Intelligence. The Director General 
would be responsible for the end product produced by the intelligence 
community and he would be the chief adviser to the President on in- 
telligence matters. 

The Director General would also be charged with the duty of seeing 
that the various agencies operated effectively and complied with the 
law. 

In this connection, he would have under him a number of inspectors 
who would assist him in carrying out this function, Under this con- 
cept, there would still be the Director of the CIA but his duties would 
be confined to the day to day operations of that agency. 

The Director General would report directly to the President and to 
the National Security Council. Also, this individual would be the main 
contact with the new oversight committee. 

Tt would greatly facilitate the activities of the committee if they 
could turn to one individual in the executive branch of Government 
upon whom they could place the responsibility of keeping them fully 
informed regarding activities of the intelligence community and who 
would be in position to assure the committee that such operations were 
being conducted in compliance with the law. 

I suggest that the creation of such a position would be a valuable 
forward step in centralizing the control of our intelligence functions, 
in improving the product and in advancing meaningful liaison with 
the Congress. 


ADVANCE NOTICE TO OVERSIGHT COMMITTEE OF COVERT ACTIVITIES 


Tt is my experience that it is necessary for our country, from time to 
time, to engage in covert activities outside the United States. Such 
activities in the past have been exceedingly important and it would be 
unwise to deprive our country of this valuable weapon when we must 
look forward to an uneasy and possibly dangerous future. 

However, I believe that the present system is no longer adequate to 
meet the task. The lack of proper control has resulted in a free-wheel- 
ing course of conduct on the part of persons within the intelligence 
community that has led to spectacular failures and much unfortunate 
publicity. A new approach is clearly needed, for we must not continue 
to commit the egregious errors that. have caused such consternation to 
our friends and such delight. to our enemies. 

The degree of activity on the part of the intelligence community 
in the covert field has been surprisingly high. I would guess that in 
some years possibly hundreds of covert actions have been launched an d, 
xs a further guess, IT would say that possibly as many as a 1,000 such 
projects may have been approved by the 40 Committee and its prede- 
cvessors in the last 15 years. 

I believe this is much to high and is dangerous. I feel strongly that 
the controls on covert activities have been deficient and, in some in- 
stances, totally lacking. I am convinced that the country cannot depend 
upon proper control to be exerted solely within the executive branch. 
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Tn this regard, the new oversight committee can perform one of its 
most important functions. 

I would suggest that the new law should provide that the oversight 
committee of the Congress must be informed in advance by the execu- 
tive branch before any covert project is launched. The committee 
should be briefed by the Director General of Intelligence, and, if it 
approves the project, then it can be undertaken at once. 

However, if the committee disapproves, it should inform the Di- 
rector General of its disapproval so that he can report that fact to the 
President and the President will have the benefit of the Joint Commit- 
tee’s reaction. On some occasions the President may choose to confer 
with the oversight committec, after which the President may decide to 
abandon the project or possibly modify it. 

If, after such a colloquy, the President is determined to proceed on 
the project, then he may have the constitutional power to make that 
decision. Also, under the Constitution, the Congress could decide, on 
the recommendation of the Joint Committee, to withhold funds neces- 
sary to finance the activity in question. ee 

It is my feeling that the importance of the decisionmaking process 
in this very delicate field is such that it should involve joint action by 
the executive and legislative branches. I feel quite sure that one major 
result would be to causo the executive branch to consider with greater 
care the undertaking of any covert activity. This is a consummation 
devoutly to be wished. : 

When the obligation exists upon the executive branch to submit a 
covert plan to the oversight committee, I believe that 1t will be much 
more carefully considered and more adequately prepared. 

I was intrigued by the testimony of Mr. David Phillips, head of 
the Retired Intelligence Officers Organization, that the majority of 
his members think such a plan would be advisable. Mr. Phillips stated 
that 3 percent of his members believe that Congress should be better 
briefed in advance and have veto power over covert operations, 39 
percent thought the Congress should be advised after the fact. Then 
Mr, Phillips said: 


A majority of 56 percent want Congress to be advised in advance and to 
have the opportunity to comment before the fact on the advisability of covert 
operations, 

T suggest that the reason for this attitude is that there would be a 
division of responsibility which would be healthy and the intelligence 
community could rapidly improve its present image and work toward 
regaining the respect that it formerly had. The fundamental test in 
determining the propricty of a covert action is whether it may help- 
fully influence a situation that affects the national security of our 
Nation. 

It seems clear that in the last 2 years, as the result of widespread 
publicity and disclosures regarding our intelligence activities, our 
country has sustained some reduction in the effectiveness of its intel- 
ligence effort. 

If the Congress, however, will act responsibly in correcting the con- 
ditions that have existed, then I consider this sctback to be temporary 
in nature. 
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Our country has paid a price for the agony we have undergone but 
I do not consider it excessive if we will take the necessary steps to 
protect our democratic form of government, the rights of our people 
and the restoration of our proper image in the world. 

Thank you. : 

Senator Nunn. Thank vou, Mr. Clifford, I have several questions 
here that Senator Ribicoff wanted to ask. I will ask them in his behalf. 

The New York Times reported this morning an alleged conclusion 
by the House Intelligence Committee that the Federal intelligence 
agencies are beyond the scrutiny of Congress. 

Do you agree? 

Mr. Crrrrorp. I disagree entirely, It seems to me that the system 
of checks and balances that is contained in our Constitution author- 
izes the Congress to assume a supervisory role in this field and that 
the Congress is avoiding its responsibility if it does not perform that 
function. Thus, I completely disagree with that statement in the 
Times. 

Senator Nuwn. You think it is Congress’ duty and responsibility ? 
You also believe it is feasible and possible for Congress to perform 
that role? 

Mr. Cuirrorp, I think it is. 

I might say parenthetically that great emphasis has been given 
to the constitutional powers of the President in the field of foreign 
policy. If you were to ask somebody where in the Constitution those 
powers are expressly delegated to the President, I would suggest to 
you that he would be unable to find them. These powers are derived 
from Supreme Court interpretations of the Constitution, Certainly at 
no place in the Constitution do I find the suggestion that the Presi- 
dent alone has the right to conduct intelligence activities, either 
covert or overt. 

I think that a proper reading of the Constitution would indicate 
that intelligence activities are the joint responsibility of the executive 
and legislative branches. 

Senator Nunn. Thank you, sir. 

The New York Times also said, I believe, this morning that the 
House committee has concluded that over the years the annual size of 
the intelligence budget has been three to four times higher than re- 
ported to the Congress. This report apparently relies, in part, on the 
GAO study concluding that the budget reported to Congress omitted: 
portions of the Pentagon, National Security Agency, and the Penta- 
gon’s advanced projects in the research administration. 

Do you have any comment on this article? 

Mr. Cuirrorp. Yes, sir. 

I would not be at liberty to give an opinion as to the actual cost of 
our intelligence operations. Those figures were always secret when I 
saw them. 

Senator Nuwy. I am not asking that question. 

Mr. Cuirrorp. Insofar as the manner in which the intelligence ap- 
propriations have been made, many of them have licen buried in other 
departmental budgets. That is the way it has worked for years, 

The CIA does not just have one clear budget. It derives funds from 
appropriations that are made in other departmental budgets. 
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I would hope that that situation might be improved and clarified by 
new legislation of this Congress. 

Senator Nunn. Would you give a joint committee, Mr. Clifford, the 
supervision over the budgets of the intelligence agencies in addition to 
the supervision of the substantive matters ? 

Mr. Currrorp. Yes, I would. 

If this committee is going to work properly, it should be a commit- 
tee that would have such oversight, authority, and control as the full 
Congress itself would have over an operation. My ideal committee 
would be composed of five men from each Chamber, and would have 
full control over our intelligence activities. 

They would have budgetary control and would be fully informed of 
the operations of our intelligence community. 

Contrary to what I have heard before, I would include under the 
supervision and jurisdiction of the oversight committee that phase of 
the FBI’s operations that involve intelligence work. The commit- 
tee’s jurisdiction should not be limited to three-fourths of our intelli- 
gence activities. 

Senator Nunn. You are saying the FBI counterintelligence activi- 
ties, but not the FBI domestic law enforcement ones? ; 

Mr. Currrorp. I am not including any domestic enforcement activity. 
T do not know what percentage of the FBI’s activities involve counter- 
intelligence. It might be 10 percent. I would certainly include that 
activity under the jurisdiction of the oversight committee. 

One problem that you have—and it is your problem and not the 
public’s—is to compel other congressional committees to give up cer- 
tain powers that they have in order that the oversight committee 
may operate appropriately and effectively. 

That is a real problem. I think the people are likely to be watching, 
as Senator Weicker says, to see whether Congress is going to resolve 
this problem, or whether it is going to attempt to maintain certain 
outmoded, obsolescent, and archaic attitudes that to a great extent 
have gotten usto where we are today in this field. 

Senator Nunn. Another question, Mr. Clifford, on behalf of Senator 
Ribicoff. 

On balance, do you think that covert operations unrelated to the 
gathering of intelligence that the Nation has conducted over the last 
10 years has helped or hurt this country ? 

Mr. Crirrorv. On balance, I think they have hurt us. This is due to 
the manner in which they sometimes have been conducted and the fact 
that they gencrally have not been controlled well. 

There have been some covert successes. We do not hear about them, 
and we obviously cannot talk about them. We have heard a great deal 
about the number of failures in intelligence work that we have had, 
and to the extent they occur, they are, in my opinion, often the result 
of an attitude that exists in the intelligence community that was not 
forescen in 1947 when we were writing this act. 

There are persons in the intelligence community who believe that 
the CIA understands the problems facing the United States better 
than perhaps the ordinary citizen or even other members of the Gov- 
ernment. As a result, these people procced to attempt to mold condi- 
tions in other countries to suit them. This is a very heady wine and 
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gives one the feeling of controlling the destiny of other people. It has 
not been watched carefully. 

In my opinion, one of the great violations committed in the intelli- 
gence field has been the fact that it is not always confined to problems 
involving the national security of the United States. If I might offer 
a comment, parenthetically, I should indicate that I do not believe that 
our activities in Chile were justified, because I de not believe that the 
national security of the United States is involved in Chile. I would go 
further and say that I do not believe that the activities that we 
engaged in, in Angola, were justified. 

I have the greatest respect for Mr. McCone’s opinion; I happen to 
differ with him on that point. I do not believe that our national se- 
curity is involved in Angola. I would not have gone into Angola, 

Senator Nunn. What about Portugal and Italy ? 

Mr. Currorp. You have a different situation there. There, NATO is 
involved. Perhaps it would be advisable for this committee to decide 
where are our areas of national security in the world. 

Senator Nunn. If that becomes known publicly, you have sort of the 
situation that you had before the Korean war, do you not? If you are 
going to have a line and you exclude certain areas in advance, it seems 
to me you ought to get into areas of danger. 

Mr. Crirrorp. 1 am not suggesting that. When you talk about the 
Korean war, you are referring to the public speech that Secretary 
Acheson made at the Press Club when he drew a line around areas that 
involved our national interests and did not include Korea, That is not 
the kind of discussion I had in mind. 

What I am talking about is the need to consider carefully the areas 
of the world where our national security is involved. 

We know already, for instance, speaking perhaps from the stand- 
point of the very simplest approach, that Canada and Mexico are im- 
portant to us and the Caribbean is important to us. We know Europe 
is important to us because we have gotten into two World Wars as a 
result of conflicts there. 

I think we have to recognize that the Middle East is important to 
us. I know that Japan is important to us. There will be other areas that: 
will be of marginal importance. I am suggesting that there has not 
really been any definite delineation of where our national security is 
involved, and thus in almost any country when a crisis situation arose— 
maybe the Soviets were involved, maybe the Chinese were in- 
volved—the presence of that foreign power forced us to get involved. 
I think that is a very poor test. 

Senator Nunn. You are really saying what we were talking about a 
few minutes ago in another way, are you not, that we need to develop 
some kind of consensus about what is our national security and what is 
in the interests of our foreign policy ? 

Mr. Currrorp. I would hope that would come. J do not know when 
it is going to come. I would hope that it would come in my lifetime. 

We are at a curious watershed of history now. After the Second 
World War, we entered into a period where there was a broad con-. 
sensus as to our foreign interests. This period lasted 15 or 20 years, 
but we are leaving all that now. There are a number of reasons that. 
we no longer support this consensus, the major one being Vietnam. 
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Vietnam was the ultimate culmination of an erroneous foreign policy 
that was built upon basic premises that were right at one time but were 
carried on for too long. As a result, people lost their confidence in the 
ability of governmental officials to make the right decision because the 
people knew, long before officials did, that our policies in Vietnam were 
wrong. 

Senator Nunn. The people? 

Mr. Crivvorp. The people of the United States knew that our foreien 
policy was wrong. It took others a while to catch up with the way the 
people were thinking. 

I do not know when this consensus of opinion is going to come. I 
hear people talk about what our forcien policy should be today. I am 
almost in complete disagreement with what they think our foreign 
policy should be. 

Many people think that whenever the Soviet Union shows its pres- 
ence today, we should hurry and oppose the Soviet Union. I think that 
is a very poor policy for our country. 

Senator Nunn. I certainly think you have made some tremendous 
observations here. I think that this kind of discussion and debate 
ought to take place, 

Carrying that a step further—and this is leaving Senator Ribicoff’s 
questions and going to my own—do you think, instead of using covert 
activitics and aid and so forth, it is legitimate for the Sovict Union 
to be transporting Cuban troops in a country like Angola? Do you , 
think that would be beyond what you identify as our national security 
interests? Do you think, in terms of direct assistance, that we should 
take countermeasures with discussions with the Soviet Union on 
larger measures and economic countermeasures such as embargoes on 
certain types of exports? 

Mr. Cirrrorp. Yes. 

Senator Nunn. Do you think that is the proper realm, rather than 
getting involved in a military way ? 

Mr. Crirvorp. Certainly I do. When the Soviet Union takes action 
in some part of the world and we think that is inimical to our position, 
I think we ought to talk to the Soviet Union about it. In those areas in 
which we have leverage, we might indicate that we have leverage. 

I think that is perfectly proper. 

But when we come to Angola as a specific instance, I would not go 
into Angola with $90 million, or however much is being requested. I 
would not become identified with helping one side in Angola that is 
also being helped by South Africa. 

I would not get myself in that position. 

Senator Nunn. You would discuss it in economic terms? 

Mr. Crirrorp. I certainly would. 

Senator Nunn. Another question of Senator Ribicoft’s. 

You said, Mr. Clifford, in 1975 that some CIA officials “seemed to 
believe that the Agency was above normal Jaw.” 

The first question, what do you mean by that? Second, how do you 
think the ercation of a new committee can help eliminate this problem ? 

Mr. Currrorp. This is a complex matter, but I will try to keep my 
answer short. This is one of the basic difficulties that confronts our 
country and the intelligence supervisors on this committec. 
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Let me try to explain it this way: A few days after the Bay of Pigs, 
President Kennedy called and asked me to come over to the White 
Honse. I went over, and he said that he had just suffered a complete 
disaster in Cuba. He said that he had made the wrong decision because 
it was based on the wrong advice, and the wrong advice was based on 
the wrong facts, and the wrong facts were based upon the wrong 
intelligence. 

President Kennedy had a solution to this problem clearly worked out 
in his mind. He said that he was going to create a nine-man President’s 
Foreign Intelligence Advisory Board to examine the whole field of 
foreign intelligence and ascertain how this egregious mistake could 
have occurred. The point is that the intelligence system did not work 
properly. 

Coupled with this apparent breakdown in the system is an attitude 
that exists down deep within the organization of the CIA and other 
intelligence agencies. 

IT wondered for a long time, after serving on the Foreign Intelli- 
gence Advisory Board for 9 years, why from time to time we did not 
receive information that we learned later had been obtained. 

I think it is due to this. There are a number of persons who have 
been trained in this field for 15 or 20 years, They know the field so 
well, and it is so complicated and so sensitive and delicate, that they 
believe that there is a higher duty that they have than to report intelli- 
gence to their superiors. They seem to believe they have a duty to fol- 
low their own judgment in making decisions because the people above 
them do not have sufficient experience to make wise decisions. 

I think that the group which is excluded from receipt of certain in- 
telligence includes the Director of the CIA. I think it includes the 
President of the United States. I think it includes the Congress of the 
United States. 

This attitude has to be watched with great care so that important 
decisions are not being made by lower staff people. 

Sometimes situations arise where the military feels that they should 
make basic decisions since they know a lot more than the civilian head 
of the Defense Department. Well, you have to have quite a little con- 
troversy sometimes about that. The problem thez is not confined just 
to intelligence work but because of the innate secrecy that, surrounds 
this area, it occurs more frequently there. 

I might say that I think that this is another reason why the new 
position of Director-General of Intelligence would be exceedingly val- 
uable to our country. He does not always have to support the CIA and 
to sustain the CLA and to answer possibly for its transgressions. The 
man who works as Director of Central Intelligence with the day-to- 
day task of running the Agency can perform that function. 

The new Director-General can look from the top down on the whole 
operation, and synchronize it. He can see where mistakes have been 
made, and will not be torn by the loyalties so many individuals have 
to their own organization. 

One concluding comment in that regard. The President’s Foreign 
Intelligence Advisory Board for 2 years spent a lot of time in adjust- 
ing jurisdictional disputes that were going on within the intelligence 
community. From time to time I had a feeling that a flyball was hit 
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out to left center field and the chiof ficlders would go, and they would 
stop in time and the ball would fall to the ground. The next time 
they would both go for it and they would hit each other and the 
ball would still fall to the ground. There was no real coordination. 

Mr. McCone and others made the effort to resolve these problems, 
but they did not have the power in tho law. We had a number of 
disputes, you remember, between the CIA and the National Reconnais- 
sance Organization that flies our satellites and that are so important 
tous. Lam happy the Board resolved those. 

The Director-General, with the President’s power right behind 
him can solve a lot of these problems within the executive branch of 
Government. In addition, the oversight committee will only have 
to deal with one man instead of nine different organizations. 

Senator Nunn, Thank you. 

One question on that: Because of this decision we will make on 
this overall intelligence matter will be the confirmation or the failure 
to confirm George Bush, What type of individual do you think 
ought to fill this new post of intelligence chief, or Director-General 
of intelligence ? 

Would political background be a debilitating factor? Would you 
want someone who came up within the intelligence community or 
would you want someone without the intelligence community back- 
ground ? 

Mr. Crrrrorp. I do not have any ideal image of the man at this 
time. I would hope that he would be a man who had maturity, a man 
who had the confidence of the country. 

It should be a man who had served in Government before, hope- 
fully in departments where he might have come in contact with 
intelligence work, so at least he had some background in the field. 
He could, of course, learn it. It would take a while to learn the field, 
and Mr. Bush will take quite a little while to learn what is going on 
in the intelligence community. 

I do not find it an improper appointment. I hope he will learn 
quickly, and I think that is the hope of all Americans. 

Senator Nunn: You would not say, then, in principle that political 
background should disqualify a person from this office ? 

Mr. Crtrrorp, No. 

That is a curious business. Politics is sometimes looked upon as 
though it constituted an area of opprobrium. I do not have that 
feeling at all. I think if the man is experienced in politics it shows 
that he has felt an urge toward public service. I think it helps him 
understand our Government better to have some political experience. 

Senator Nunn. Thank you, Mr. Clifford. I think your statement and 
your answers have made a great contribution. 

Senator Percy. Senator Lowell Weicker was so thoughtful to me 
morning, I would be happy to yield my 10 minutes to him at this 

ime. 

Senator Wercxer. Thank you very much, I will try to be brief. 

Just to follow through on a question asked by Senator Nunn, I 
think there is a difficulty in trying to make our evaluations of a man, 
in this particular case, George Bush. I have nothing but the highest 
regard for him, but the fact is that at this time in our history the 
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American people are a little weary of politics as it is applied to justice, 
law enforcement and intelligence. 

Frankly, I find it almost ludicrous that we sit, here and discuss re- 
form in the sense of acts passed by the Congress, We put the bee on the 
various agencies to clean up their act, yet the first crack out of the 
hox, we turn to a former chairman of one of our major political parties 
to head up one of these agencies. I think that is where the difficulty 
arises, not as it tends to the man. I agree with Senator Percy’s sugges- 
tion that perhaps we should seek an attorney general from outside 
the partisan area. I love politics. It is my life. I do not mean to criti- 
cize it in any way. However, I think the American people are looking 
for something extraordinary now in those who are in charge of our 
law enforcement system. 

[ do propose that those closely identified with partisan politics— 
which definitely has its place, are not the best talent to pool for our 
law enforcement agencies. 

Now, Mr. Clifford, it has been well-documented by Senator Ervin’s 
Constitutional Rights Subcommittee that during the latter years of 
the Johnson administration, military personnel were used to infiltrate 
and spy on student activists or other political organizations opposed 
to the Vietnam war. Some of this activity occurred during your tenure 
as Secretary of Defense. 

My first question is, were you aware of it? 

Mr. Crirrorp. No; I was not. 

Senator Weicker. If vou were not aware of it. as Secretary of De- 
fense, how is any congressional committee going fo gain knowledge of 
this type of activity in the oversight sense? 

Mr. Currrorp. There has been an enormous amount of publicity di- 
rected to this problem. I did not know the problem existed because I 
was not looking for it at the time. If I had been ] ooking for it, I sup- 
pose I would have found it. 

Apparently, as we later learned, this activity had gone on for many, 
many years under a number of Secretaries. After I left, it went on for 
a’ vreat Many more years, 

This is, again, a problem that is related to the subject that I referred 
to earher. That is. in many areas of the Government. there are career 
persons who have gained great experience in their field and believe 
that they really have the basic right to make the critical decisions. Sec- 
retaries come and go, and Presidents come and go, but these career 
people remain. 

Senator Wricxer. T think you have made a good point. 

In other words, if, indeed, an effective job is going to be done in the 
area of oversight, it has to be a primary, not a secondary, function of 
a congressional committee. 

In other words, at the present time the failures on the nart of the 
Congress have been that the FBI oversight is the secondary job of 
Judiciary: CIA oversight is the secondary job of Defense. Therefore, 
the job either has not been done or has been done very poorly by the 
Congress. 

I gather from what you are saying, that in your own experience and 
T can understand that you were not looking for this particular activity; 
your duties encompassed a good deal broader area of activity and 
judgment, and would you support, then, the proposition that this is 
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one of the reasons why you have to have a special committee of over- 
sight, because it is important enough to direct full attention to it? 

Mr. Cuirrorp. Yes. 

If I might add another reason for those you have given, I would 
suggest that the kind of oversight that we have had in the past has been 
ineffectual. Part of the reason for this failure is due to the fact that for 
years and years the CIA dealt with a very few selected individuals on 
the ITill. The relationship between these persons became very close and 
the individuals on the Hill chose to accept the judgment of the CIA. 
I have heard on occasion that perhaps in some instances, the Hill chose 
not to know what the CIA was doing. 

‘Those days are gone forever, after the catharsis through which we 
have gone and the examination of this whole area. 

So I would hope that this new committee would understand, as you 
suggest, that its primary responsibility is to change what has gone on 
in the past and make it their business to find out what is going on in 
the future. 

I might suggest that maybe part of the reason that they have not 
wanted to do that in the past is, like all human institutions, sometimes 
there is a desire to shirk responsibility and not be held accountable. 
Congress will now have to be held accountable in the future. 

Senator Weicker. In other words, I gather from your comments that 
you would also agree with a rotating membership on this committee? 
Mr. Currrorn. Yes. ¥ 

Senator Wrrcxen. In order that we do not get into that sweetheart 
relationship that has existed in the past. 

Mr. Cuirrorp. There should be a form of rotation. I disagree with the 
suggestion that certain named individuals that are chairman of other 
committees should constitute the oversight committce. I think that is 
a very poor suggestion. 

Men who arc head of the most important committees in the Congress 
have very busy jobs, and a part of the whole trouble that we have 
here is that the oversight function has been considered of secondary 
importance. 

I would hope that if we had five men from cach Chamber that those 
men. would be selected because they are willing to give it the time neces- 
sary and are willing to understand the importance of maintaining 
security. 

I think it is unwise to pass a great many laws in an attempt to legis- 
late security. You know among lawyers there is a principle that “hard 
eases make bad law.” Here, we might say that emotional periods make 
for bad legislation. 

T think here, if we attempt to try to define every limit and every 
responsibility, we are going to make a scrious mistake, So I would sug- 
gest that general guidelines be laid down. 

It is the nature of the men who would serve who would ‘determine 
the success of the effort. 

Senator Nuwn. If the Senator would yield for a. moment on that, 
we could also give that particular committee, whether it is a joint 
committee or not, a mandate to come back a year from now in, hope- 
fully, a quict time when there is Jess emotion on this subject and re- 
port back any further legislative recommendations. 
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Mr. Currrorn. As long as that was very secondary and there was no 
doubt in any mind that this was a permanent, powerful, responsible, 
oversight committee. We want tc be very careful that nobody gets the 
impression that it is a temporary investigating committee. 

Senator Nunn. Maybe Senator Weicker could ask this question. 
It seems to me that there may be a conflict between the desire to make 
this committee the primary responsibility of the Senators or Congress- 
men who serve on it and a further requirement that the committee 
rotate. Most people in the svstem that we are under feel that they have 
to participate in a primary committee and that they are going to re- 
main on it. That means at one point in their career, they may often 
be chairman. 

We have to consider that verv carefully. 

Maybe the Senator would like to comment on that? 

Senator Weicker. In the technical sense, that problem can be ad- 
dressed, as Jong as it is understood that the man does not lose his 
seniority when he goes off. When he comes back, he goes back to his 
former slot. 

I agree with you. The thing that is so hard to make understandable 
to the American people are the spiritual values of this Nation that are 
very much wrapped up in this controversy. It is not like serving on 
the Agriculture Committee, which is important too, or serving on 
urban problems. which is just as important to my State. That is the 
bread and butter, that is the stuff we are supposed to deliver to our 
constituents. 

It is more difficult to translate to the tangible the matters we are 
discussing right now, but the very survival of this country depends 
on it. 

I agree it poses a political problem, but I do not think this should 
be secondary in terms of the effort, it has to be primary. Experience 
has taught. us that. all of us. On the other hand. TI think that can he 
done. if it is for a period of time, then the person does not lose seniority 
on the committee. 

Senator Nunn. We really have to think that one out. 

Senator Wricxrnr. I do not have to think it out too far. During all 
of that business of Watergate and that mess, a lot of people would 
stand un there and try to deride those measures and say, why are 
you not tending to this business, that business, in the State of Connecti- 
cut. The Congress was: I was. We were tending to day-to-day problems. 

I think that people have a great appreciation—let me put it this 
way, more so than anything else, it is the state of our spirit that de- 
termines the state of our Union. By gosh. Jet no one think that they ean 
divide the two, the tangible and the spiritual in this country. We are a 
very small country. small population, small national resources, small 
land area. It is none of that. that gives us the No. 1 status in the world. 
It_is the spirit that drives this handful of people to heights and to 
achievements unknown to anyone else. Destroy that spirit, and we are 
dead as a nation. 

Mr. Crrrrorp. Very briefly, in assessing the importance of this whole 
field. in this committee, we must keep in mind the enormous impact 
that the operation of intelligence has on our foreign policy. People will 
all agree that foreign policy is one of the most important matters we 
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have. Wo have had substantial setbacks in our foreign policy this last 
3 or 4 years through what I consider to be the errors that have occurred 
in our intelligence community. 

That, I would hope, could be eliminated, Then, intelligence work 
would be of great support to our foreign policy. 

The revelation of our activities in Chile has damaged us, not only in 
Chile, but all through Central and South America. 

This kind of exposure, I think, is very damaging. 

Senator Wrrcxer. My last question, Mr. Chairman. 

At the tail end of your statement—it is very well put, Mr. Chair- 
man—you say, if the Congress, however, will act responsively in cor- 
recting conditions that exist, then I consider this setback to be tem- 
porary in nature. Our country has paid a price for the agony we have 
undergone, but I do not think it is excessive if we will take the neces- 
sary steps to protect our democratic form of Government, the rights of 
our people and the restoration of our power in the world. 

I concur with that statement entirely. I would just like to put this 
before you. 

We are both lawyers. I think we understand the two phrases “de 
jure” and “de facto.” 

T suggest to you, and I would like your comments, if the Congress 
does not act on the basis of the facts that are now known, then it is alto- 
gether possible that de facto we have approved the abuses of the past. 
Tn other words, by our failure to act with the facts in hand—not specu- 
lation, but the facts in hand—if we do not act responsibly, as you have 
stated, then, de facto, they become a part of our governmental struc- 
ture in this area. 

Mr. Cuirrorp, It would seem to me to be impossible to come to any 
other conclusion. We have had 2 years of one exposure after another 
of what I consider to be misconduct and gross misconduct in our in- 
telligence community. 

If we do nothing about it, I think it places the mantle of approval 
on what has happened. 

I was alarmed when I heard one member of this body suggest that 
this area ought to be left just the way it was before. It was suggested 
that we do not need any now law; that the six or eight committees that 
oversaw the events of the past should continue to be given that 
responsibility. 

T felt that was perhaps an unfortunate position. If we are not going 
to learn by reason of the past, then we are going to continue to make 
serious mistakes in the future. 

Senator Wrrcxrr. Thank you, Mr. Clifford. 

Thank you, Senator Percy, for your courtesy. I appreciate it. 

Senator Percy. First I would lke to say, Secretary Clifford, that 
when. you are back in private life and testifying before a congressional 
committee, the time we keep you waiting is expensive for you and your 
partners and your clients. We deeply appreciate your patience. 

Second, the value of your testimony is that without all those staffs 
anymore, it is generally short. It is yours, You have to write it your- 
‘self. You generally always come up with creative ideas. 

For that reason, you are called on so many times. We are really most 
grateful for your willingness to continue to counsel and advise with 
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us. You have made the imaginative suggestion for a Director-General 
for intelligence, to sce that someone is really in charge and pulls this 
all together. How about a staff for that person, would that person be 
able to carry on without a staff or an agency behind him ? 

How much do you envision would be required in order to effectively 
control this? 

Task this question feeling that corporations, many huge corpora- 
tions, have corporate headquarters that are relatively small, but they 
control a vast, worldwide network. It is possible. 

What do you envision for this? 

Mr. Curerorp. Yes, sir. 

I think that a carefully selected staff can serve the Director-General 
of Intelligence. I would not arbitrarily place a limit on it. The Direc- 
on tense might want 50 men or he might want a 100 men around 
lm. 

Mr. McCone made a suggestion that has been discussed that the 
Director-General of Intelligence have two deputies. One of his depu- 
ties could possibly be the Director of Central Intelligence, which would 
make him very close to the Director-General. The other deputy could 
be the one that is overseeing the rest of the intelligence community. 
That is what Mr. McCone suggested. 

I think that if I had my preferences in this regard, I would separate 
the Director-General of Intelligence a little more from the intelligence 
community. I would establish an office for him in the District of Co- 
lumbia, fairly near the White House. £ would hope that he would 
have almost daily contact with the White House. Fis staff should be 
in daily contact with the CTA. He might want to place a man in each 
of these agencies who would act as his contact man. He would get all 
of this svnchronized, digested, intelligence each day. He would get 
the intelligence evaluations. 

He can be kept fully informed, and it is his responsibility to see 
that the jcb is done well. 

L have a friend who says he has been in every national park in the 
United States and he never saw a statue to a committee. I think that 
the significance of that remark is that if vou name one man to an 
important job and give him the anthority and responsibility, we have 
learned in this country that that is how to get the job done. 

Senator Percy. We are getting right down to the crux of why I 
came on this committee many vears ago. T was so concerned that we 
fudged up organizational charts in the Government..We had an As- 
sistant Secretary of State for economic and business policy up for 
confirmation this morning, and he could not tell me to whom he 
reported. 

In the State Department, in the organization chart, there is an 
Under Secretary, vou would think the Assistant Secretary would re- 
port to him. No. Te is off in a box on the side. He is sort of a coordi- 
nator. And T have been trving to root out all of the coordinators, Le- 
cause it is a direct line responsibility. . 

Now, I think the job vou mention should be created. IT am trying 
to find how it should operate. A large part of our intelligence com- 
munity is in the Defense Department. What is the DOD relationship 
going to be to the Director-General? What is his relationship to that 
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little box down there called Defense Intelligence that goes through. 
the Secretary of Defense, the position that you occupied before ? 

‘Is he to serve over the Secretary of Defense and have dircct au-. 
thority and responsibility to hire, fire, set salaries and to run the day 
to day activities of Defcnse Intelligence, or is he a coordinator, which. 
Iam concerned about? 

Mr. Crirrorp. Under no circumstances docs ho interfere with the 
responsibility of the Secretary of Defense. That office is set up by 
statute, and he cannot interfere with its operation. IIe must not inter- 
fere with the so-called: combat intelligence that exists in each of the 
services. That is not his function. 

But this whole field of intelligence has so proliferated I think we 
need a man at the top to oversee it. 

Oftentimes, the chairman of the board of General Motors does not 
go in and tell cach division man down the line how he runs his job, 
but he does issue general guidelines and directives, and those men 
below him carry them out. That is what I think would happen here, 
He does not have to interfere in the operation of the Defense Intelli- 
gence. What he wants to do is be sure that Defense Intelligence is 
doing its job within the framework of the intelligence community. If 
he feels that it is not, then it is his responsibility to take it up with the 
Secretary of Defense and say DIA is not doing its job. 

He might find that there is a jurisdictional dispute. Ile would then 
discuss that with the Secretary of Defense. 

When those disputes come up, these men all have the right to go to. 
the President. It is expected that the President will stand behind the 
Director-General. It will not be very long before that man’s authority 
is very clear in the community. 

Senator Percy. You support prior knowledge of the intelligence 
committee for covert activities. My concern here is that this makes 
Congress an actual participant in the decisionmaking process. Then 
where does the oversight come from? 

Mr, Crirrorp. I do not think it docs because to be an actual partici- 
pant in the decisionmaking process, you have to be able to say at the 
end of the road that we have decided against this proposal and there- 
fore you may not do it. I do not envision the oversight committee to. 
work in that capacity. 

Just as an illustration, the Director-Gencral of Intelligence comes. 
to'the committee and says, here is plan A for a substantial covert 
operation. He briefs the oversight committee and they study it for 
awhile. 

Suppose they were to tell him, we have been through this, we think 
it is valuable and we certainly are not going to interfere with your 
going ahead. Thereafter, the plan is carried out. 

On the other hand, suppose that they vote 10 to nothing against 
going ahead with the operation. Then the Director-General takes that 
message back to the President and says, Mr. President, they voted 10. 
to nothing against this prospect. 

I think that under our constitutional system, the Prosident still has. 
the right to go ahead with the plan, but I suggest to you that he really 
does so at his peril. He knows that the committee has, in response to. 
the will of the people whom they are representing, said, in effect, to. 
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the President that the people of the United States are opposed to this 
operation. : ; 

That is the point Senator Weicker was making some time ago. If, 
on the other hand, the split is six to four, the Prezident may decide to 
eo ahead with the plan and assume the responsibility for it. He will 
take whatever risks there are. ; 

But the committee then acts in an advisory capacity, and getting 
hack to your other concept, they are not in a line relationship. It is 
advisory. . 

But it is a very powerful kind of advice. Where the President de- 
cides to go ahead with a plan against the express wish of the commit- 
tec, the committee can report to the Congress if it chooses, and ask that 
the appropriation for that kind of activity be renioved. 

The Congress has that final, ultimate weapon. 

Senator Percy. Finally, as a former statutory member of the Na- 
tional Security Council, do you feel that the National Security Coun- 
-ilhas itself exercised proper oversight over our intelligence activities ? 
Do vou think it can be strengthened, and could you either now or 
sometime subsequently for the record submit any thoughts you might 
have as to how the National Security Council can be strengthen so 
its oversight function would be more diligent? 

Mr. Crirrorp. It has not performed well in its oversight function. 
There is a basic reason for it. 

You cannot take four men—five, if Senator Symington’s bill be- 
comes law—and give them a full-time, 8-, 9-, or 10-hour-a-day job, 
and then as a secondary function have them serve on the NSC. Those 
four men have the four biggest jobs in the country. 

It has never worked very well, it seems to me. 

So I suggest in the memorandum that vou are not going to get 
the right kind or the proper degree of oversight within the executive 
branch using this system. 

We have heard, and we read in the paper, that frequently, some- 
thing will happen and they will poll the NSC by phone. Those votes 
are almost valueless. 

I read someplace that 25 percent of the covert functions that are 
conducted were conducted without getting the authority of the NSC. 
Maybe most important of all, the oversight function of the congres- 
sional committee is to prevent excesses on the part of the President of 
the United States. 

The CIA has been badly used. The FBI has been badly used. Their 
actions in the past were not always in accordance with the laws and 
the Constitution of the United States. These organizations were not 
established to go out and destroy American citizens, and they were 
being used for that function. Indeed the President permitted it and in 
some instances, ordered it. 

The congressional function must be to prevent that activity, be- 
cause it goes to the heart of our constitutional system. 

Senator Percy. I can assure you that as a result of your testimony 
and others that we have had that we are going to try. This is the 
151st attempt to reform the system and we still have had only two 
successes. We hope we will have three. 

I can assure you that we are going to stick with it until we can 
be successful. 
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Thank you very much. 

Senator Nunn. Mr. Clifford, I had one other question on that 
hypothetical. 

Let’s take the second one, the six-four vote against the proposed 
covert activity where the President says, all right, I know you dis- 
agree but I will go ahead with it and I will assume the responsibility. 

At that point you mentioned—and I think you are absolutely cor- 
rect—the only recourse Congress or the committee would have would 
be to cut out the appropriation. 

Two or three things come up there. If there is no appropriations bill 
and if the appropriation is already fully funded, then there is not a 
timely opportunity for Congress to act prior to the covert activity 
being carried out. 

The second problem is if there is an appropriation bill before Con- 
gress or some other way a Senator or Congressman could let. his feel- 
ings be known by trying to terminate the appropriation, he must go 
public with classified information. 

I do not know that there is any answer to that problem. 

First, do you agree that there is a problem and is there an answer? 
Is there a way you could mitigate the damage from that procedure? 

Mr. Crirrorp. It is a very serious problem and it is inherent in our 
system. 

There have been a number of instances where the Congress felt 
from time to time that the President might be engaged in an ill-advised 
course of action, but under our system there was very little they could 
do about it. Oftentimes the President has had similar feelings regard- 
ing actions of the Congress. 

Appropriations constitute a check or a balance. I recognize the valid- 
ity of your second argument that in order to go to the heart of the 
appropriation you might have to go public with classified information. 
If the effort required that, then I think that the vote of confidentiality 
would very likely prevent going public with the information. 

Senator Nunn. If something did not prevent it, one member—even 
if it were a 9-to-1 vote in favor of the action—who has the right to go 
public and is protected by the Constitution, as some people contend, 
could, by going public, in effect cast a de facto veto. 

Mr. Ciirrorp. If that happens, our system breaks down. But rather 
than going through some long series of legislative enactments about 
the hearing and the punishment for that action and so forth, I think 
the remedy for that is immediately to relieve that man of his member- 
ship on the committee. That is a quick way to do it. And you would 
only have to do that two or three times and I think people after a little 
while would find out that the general opprobrium of being discharged 
from a committee would tend to maintain the confidentiality of the 
facts they learn. ; 

Senator Nunn. In your view, that kind of risk is the price we pay 
for checks and balances? 

Mr. Cuirrorp. It is the price we pay for being a democracy. They do 
not have to go through this agony that we are going through in the 
Soviet Union. Nor did they have to do it in the Third Reich. In order 
to preserve our system we do it. : 

Senator Nunn. These suggestions certainly would be an improve- 
ment over our system as we know it today, anyway. 
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I think that your suggestion about the new chain of command is one 
that deserves very close scrutiny. I think we ought to consider it very 
strongly. 

I do not know whether we ought to solve it now or whether we ought 
to try to let the committee come back after a year with organizational 
kinds of recommendations, because this committee has not, except for 
the past few weeks, concentrated on the organization of the CIA. 
Maybe that decision ought to be made. 

Do you have any observations on that ? 

Mr. Cuirrorp. I think there already has been too much delay. We 
have been through this for a couple of years. 

You are just asking for my private opinion ? 

Senator Nunn. I am speaking strictly of the addition of that new 
structure at the top. 

Mr. Currrorp. I am convinced that it is necessary if we are to obtain 
the result that we are seeking. I hope that the committee would put it 
in the bill. 

Senuce Nuwn. You think it is a priority item that needs to be done 
now? 

Mr. Cuirrorp. Yes; I do. 

The system is not going to work well without it. I was interested 
that Mr. McCone thought the idea had merit. I thought a former 
Director of CLA would object to taking some of the powers from the 
CIA. I think he encountered limitations as the Chief Intelligence 
Officer with the present system. 

Senator Nunn. You do not object to his suggestion that he have a 
deputy running the CIA? 

Mr. Cuirrorp. I do not object, but I think he should be further re- 
moved from the CIA. By having the present CIA Director stay in 
charge of the agency and that being his sole day-to-day function, then 
the Director-General of Intelligence could be further removed. He 
could then look at the Central Intelligence Agency just as he looked 
at the other eight agencies. 

Senator Nunw. Thank you very much, Mr. Clifford. 

We will adjourn until tomorrow morning at 10 o’clock. At that 
time, we will have Mr. Ellsworth and Mr. Helms before the committee. 

[Whereupon, at 1:05 p.m. the hearing was recessed, to reconvene 
Tuesday, January 27, 1976.] 
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OVERSIGHT OF U.S. GOVERNMENT INTELLIGENCE 
FUNCTIONS 


TUESDAY, JANUARY 27, 1976 
U.S. Senate, 


CoMMITTER ON GOVERNMENT OPERATIONS, 
Washington, D.C. 

The committee met, pursuant to notice, at 10 a.m., in room 3302, the 
Dirksen Senate Office Building, Hon. Abraham Ribicoff, chairman 
of the committee, presiding. 

Present: Senators Ribicoff, Nunn, Glenn, Percy, Brock, and 
Weicker. 

Staff members present: Richard A. Wegman, chicf counsel and staff 
director; Paul Toff, counsel; Paul Rosenthal, assistant counsel; 
Marilyn A. Harris, chief clerk; and Elizabeth A. Preast, assistant 
chief clerk. 

Chairman Ripicorr. The committee will be in order. 

Mr. Ellsworth? 

Colonel Herricx. He is on his way here. We were delayed in traffic. 

Chairman Rinicorr. We like to start at 10. 

; Euppose we start with Mr. Helms. Mr. Helms, would you proceed, 
S1r¢ 


TESTIMONY OF AMBASSADOR RICHARD HELMS, FORMER DIRECTOR 
OF CENTRAL INTELLIGENCE 


Mr. Hexms. Mr. Chairman, I have no prepared statement. I thought 
when I received your invitation that you would probably have some 
questions that you would want to direct to me. 

I do not have any particular line to push, so I thought I would just 
be as responsive as I could to anything that you are interested in. 

Chairman Risicorr. That is fine. 

I suppose no one knows better than you that the entire intelligence 
community of our Nation is under a cloud. I would suppose that it is 
impossible for an intelligence agency to do its job if it does not have 
the backing of the people of this country and the Congress of the 
United States. 

Under these circumstances, do you think that the creation of an 
oversight committee would help to restore the confidence of the Nation 
and the Congress in the intelligence community ? 

Mr. Heums. Mr. Chairman, during the years that I was Director, 
in fact, on every occasion, I have felt strongly that the question of 
oversight was one that should be resolved by the Senate itself. In other 
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words, I do not think that outsiders have a very good feel for Senate 
procedures, how these various committees relate, one to the other, and 
it would seem to me that the Senate itself could very well decide what 
kind of oversight it wanted. I do not have any particular-views on the 
matter one way or the other. 

Chairman Rrsrcorr. After all, how long were you Director of the 
CIA? 

Mr. Hes. 614 years. 

Chairman Rietcorr. 614 years. 

During the 614 years, you dealt with what was supposed to be over- 
sight in the Senate. 

‘What was your experience with it? What were the positive or nega- 
tive factors as far as the CIA was concerned, as far as the Senate was 
concerned, as far as the public was concerned ? 

Mr. Hewms. Well, sir, I think the answer to that question is, there 
was not enough oversight. 

hairman Ristcorr. There was not enough oversight ? 

Mr. Hevos. Yes. 

I think there were many times when I would have liked to have been 
able to feel that I had more backing from certain of the more impor- 
tant Senators. I think there were times when I felt quite lonely, when 
I did not have an opportunity to share some of my problems with them 
on a more continuing basis. 

But it seems to me that one of the problems in those years was that 
the Senators were very busy. I think, too, there was a very deep 
question that one must. face as to the extent to which individual] Sena- 
tors wanted to become involved in the dirty tricks department that 
any secret. service is involved in. If they go sour in later years or later 
months it can be very embarrassing. Someone says yes, I think that is 
a good idea, go ahead with it; then it goes bad, and their constituents 
do not like the look of it. 

So I have had the feeling that not only are Senators very busy men, 
but on occasion, they do not want to know very much about the “dirty 
tricks”, because they do not want to be involved in them. 

If this is the duty of a senatorial committee, I suppose they can 
fulfill that duty. 

Chairman Rrercorr. In other words, you feel that the Senate itself, 
from your experience. ducked its responsibility when it came to the 
problems of oversight? 

Mr. Hetas. Well, sir, I do not like to use the word, but—— 

Chairman Rrstcorr. Failed to assume? 

Mr. Heims. Yes; I think that one could say that. yes. 

On the appropriations side, may I say, I never had that sensation. 
It seemed to me that the appropriation was gone into each year quite 
carefully. 

Chairman Rrercorr. One of the issues, of course, is the problem of 
those covert operations. 

At what stage should an oversight committee be brought into the 
covert activity, or the covert planning? What is your thinking? 

In the 614 years, you must have been involved in many covert ac- 
tivities. What should be the relationship between the intelligence 
agency and the oversight committee ? 
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Mr. Hetos. Well, sir, I want to explain first, Mr. Chairman, that 
I am not a lawyer, nor am I a constitutional expert, so I would like to 
be forgiven if I am a bit muddy about separation of powers and 
such constitutional issues as that. But it seems to me that on this 
question of oversight, one should be able to come to the committee 
and sit down and discuss a proposed operation to find out whether 
or not this was something that was going to be supported by the 
committee. 

I say this for a very simple and practical reason. That is, if you are 
going to embark on some covert action which involves money, relation- 
ships, assets and all the rest of it, it seems hardly sensible to embark 
on some ambitious program like that, if your legs are going to be 
pulled out. from under you 2 or 8 months later when you are in 
midstream. 

Therefore, if there is going to be congressional oversight and the 
Congress is going to work with the executive branch in these matters, 
then it seems to me it has to go along hand in hand, for practical, if 
not legal, reasons. 

Chairman Risicorr. When the question is raised that there is an im- 
pingement upon the Executive by getting Congress involved and giv- 
ing it advanced notice of covert activities, your feeling is, leaving aside 
the technicalities, that it would behoove the Executive to take the con- 
gressional committee into its confidence. 

In Angola, for example, the administration finds itself embarrassed 
today because it is very obvious—and I am talking for the Senate, the 
House moves today—that there is no overwhelming support. for in- 
volvement in Angola. 

Now the Secretary of State and the President find themselves very 
embarrassed to find the ground cut out from under them. 

If you would have an oversight committee upon which there could 
be reliance and trust between the executive and legislative branches— 
if Angola could be discussed-——it would soon become obvious that 
there was not basic support for that type of an operation, and that 
would most likely cause you to reappraise and discuss it. 

I could see the Secretary of State or the President, after he was 
alerted by the Director of the Central Intelligence Agency to con- 
gressional opposition. to discuss this in depth with the Congress. If 
you had a representative group of nine Senators, you could get the 
feeling pretty fast of what the situation was. Under those circum- 
stances you would realize that it would be much better not to start a 
covert operation if that covert operation would suddenly be cut, off 
in midstream. 

Ts that not right ? 

Mr. Heros. Yes, sir, I agree with that. 

I want to emphasize, Mr. Chairman, that in covert operations, there 
are a lot of human beings who become involved in one way or another. 
It is a great mistake, in my opinion, to trick them, to deceive them, to 
lead them to believe they are going to have a certain sanctuary, a cer- 
tain job to do and so forth and then. have to turn your back on them 
and let them go. It is not only dangerous to their lives and limbs, but it 
may be very dangerous to their reputation. 

I must say—as I say, I do not know about the constitutional issues, 
but as a practical matter, a day-to-day practical matter, if there is 
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going t0 be an oversight committee J think they cught to be in on the 
takeoff. 

Chairman Risicorr. Mr. Helms, what changes would you make in 
the oversight program in order to make sure that the CIA does not 
engage in domestic spying activities, such as Operation CHAOS? 

‘This was certainly beyond your charter. 

Mr. Hetms. Well, sir, I do not want to get into a debate about the 
beginnings of Operation CHAOS. That has been gone into very: ex- 
tensively by Senator Church’s committee. 

Chairman Rieicorr. Do you think that if there were an oversight 
committee that you might never have had CHAOS? 

Mr. Heums. Well, sir, I do not know. You know, Senator, as well 
as I do, that tempers change, times change, public attitudes change. I 
do not know what the attitude of an oversight committee would have 
been if this had been laid before them, as I understood the dimensions 
of it. 

In any event, one of the things that I would like to mention here is 
that Directors of Central Intelligence, in my experience, have not held 
back on their oversight committees when questions have been asked 
or areas explored. The material has been made available to them, and 
readily so. 

This is not an area where I have a sensation that you need to have 
sanctions against the Director, so that you can make him produce 
every single last piece of paper. As a matter of fact, I think that would 
be definitely harmful. You should be able to maintain the sanctity of 
your intelligence files and come up with a decent briefing for somebody 
and give him all of the implications just the way you would if you 
were a lawyer. I think that that is sufficient. I am not familiar in the 
last 3 years here since I left the Agency with exactly what has been 
going on in the area of the Agency and congressional oversight. 

I never had any problems with any of the chairman under whom I 
served in being able to satisfy them on anything they were interested in. 

Chairman Risicorr. What do vou think the Director of the CIA 
should do if he is requested by the President of the United States to 
engage in an illegal activity ? 

Mr. Hevms. I think that his first duty is to argue it out with the 
President for whom he works. After all, under existing law, the Direc- 
tor of Central Intelligence works for the President. He does not have 
any other boss. It is called the National Security Council, but effec- 
tively the National Security Council is the President. Therefore, 
there is a direct line from the President to the Director of Central 
Intelligence. 

The first thing he would have to do is to try to argue the President 
out of his request to do something illegal, and I think that in most 
cases, that would probably stick. If it did not, then he has a crisis of 
conscience, and I think every man has to decide that for himself. 

Chairman Ristcorr. Do you think, at that stage, if it were clearly 
illegal, that he should make that known to the oversight committee? 

Mr. Hewms. I think that he has to get. the President’s permission to 
make it known to the oversight committee in a case of that kind. 

Chairman Risicorr. So that your feeling, I would gather, is that if 
he is asked to do something illegal by the President of the United 
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States, without Presidential permission, he would not disclose that to 
the oversight committee ? 

Mr. Heums. Some Directors might, but I would have thought that 
propriety and courtesy and so forth would require that he gets the 
President’s permission to go to the Congress. 

Chairman Ristcorr. Under those circumstances, if he has a crisis. of 
conscience, he either goes along with an illegal request of the Presi- 
dent of the United States, or resigns? 

Mr. Heums. Yes, sit. 

Chairman Ristcorr. If he fails to resign and goes along, invariably 
the President will let him hold the bag. Some time in the future he 
would be pilloried in the press or find himself subject to criminal 
prosecution ? 

Mr. Hevms. He may very well be. = : 

Chairman Riprcorr. That is the chance the Director will have to 
take if he goes along with the President’s request to do something 
illegal ? 

Mr. Hetas. Yes, sir. 

Chairman Ripicorr. Clark Clifford testified yesterday that some 
CIA officials seemed to believe that the Agency is above normal law. 

What do feel about this? 

Do you think that CIA personnel feel that they can engage in 
activities that may be illegal because they think it may be for the 
“oreater good” of the country ? 

Mr. Hexms. I did not have that impression. I certainly never felt 
that way. 

T do not mean to dispute a very distinguished American like Mr. 
Clifford, but I do not really think that I saw any evidence that people 
in the Agency felt themselves above the law. 

There were times when there were conflicting laws to be considered 
and conflicting duties and so forth. For example, there is a provision 
in the statute that the Director is responsible for the protection of 
intelligence sources and methods from unauthorized disclosure. I re- 
garded that as a duty. 

I think one of the things that your committee might do is to take 
that provision out of the charge against the Director, because it has 
caused more trouble than any other single charge, the reason being 
that the Director is not given any tools to carry out this responsibility. 
He is not given any extra authority and he has a very difficult job that 
he has been handed. 

A conscientious Director tries somehow to carry it out. In some of 
the cases where I got into difficulty, I thought 1t was my duty to pay 
attention to the law and not. to break the law, but that law conflicts 
with certain others in some cases. 

Chairman Rieworr. Senator Percy, Mr. Helms does not have a 
prepared statement, but he felt that he would rather respond to 
committee questions. 

Mr. Ellsworth was a litt'e late and I like to start the mectings at 10. 
Mr. Helms was here, so we started with Mr. Helms. 

I am taking 15 minutes; if von had been here, I would only have 
taken 5. but I will give you equal time. 

Mr. Hetms. Good morning, Senator Percy. 
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Senator Percy. Good morning, Ambassador Helms. It is nice to 
see you this morning. 

I think that you can, Ambassador Helms, give us a great deal of 
help here. We have a number of questions. I am sorry I was not here 
earlier, so that if any questions I might ask have already been asked 
by the chairman, I can read the record on those. 

Our objective is to eliminate the proliferation, the duplication, the 
overlapping of committees and the percentage of time that the Di- 
rector of the CIA and Director of the FBI are wp here on the Hill. 

How do we maximize the time they spend administering their 
agencies, yet fully and properly carry out oversight ? 

Possibly, I could start right there, as to what you feel the role of 
the Congress should be. Have we, in the past, fully measured up to 
our responsibilites in the oversight responsibility that we have? What 
should the proper role of Congress be in performing the oversight 
function ? 

Mr. Hetos. There is no question, sir, that in our society the Con- 
gress must have an oversight role in all intelligence activities. 

As I said to the chairman a few moments ago, it seems to me that 
the manner in which that role is carried out is best judged by the 
Senate itself. 

You gentlemen know far more about the relationships of the com- 
mittees, the overlapping of the committees, the pressure of your duties, 
and so forth, than anybody on the outside could possibly know. 

I believe that theorizing about how you might set up the ideal 
committee to take care of all of these problems in a very neat fashion 
is not going to work anyway. It looks good on paper, but the only 
thing that 1s important is how it is executed, what kind of chairman 
it has, what kind of vice chairman it has, what kind of membership 
it has, and how interested they are in carrying out the charge placed 
upon them. 

In years past, there have been oversight conimittees that have 
existed. There they were. The energy with which they prosecuted 
their duties was a matter of debate, possibly. 

I do not know if you have had the Senators before you and asked 
them how they viewed their role. This may not be a bad idea, to find 
out what they thought about all of this. 

I mentioned to the chairman that I had thought over the years that 
on the appropriations side, both in the House and the Senate, that 
the job had been well done. They knew what was in the budget in 
a very precise fashion, the size of it, most of the details in it. 

It seems to me that it was a very competent job. 

As you probably are aware, the CIA budget is presented in con- 
siderable detail, far more than the public realizes. The material is 
there for any questions or staff work that needs to be done. 

As far as the rest of it is concerned, oversight has been, I guess, 
rather good at times, perhaps not so good at others. 

Senator Percy. Dean Rusk said that he thought at the time that he 
was Secretary of State that he was well aware and well-informed 
about what the Agency was doing abroad affecting foreign policy, 
but he was surprised to learn subsequently that he did not know all 
that he felt he should know. 
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Would you comment on that, and why a Secretary of State would 
make that statement? Have you at any time subsequently learned that 
things were carried on by the Agency that you, as Director, did not 
know about and thought that you should have known about? 

Mr. Hexns. I do not know why Mr. Rusk made that statement. Our 
Secretaries of State are notoriously busy and preoccupied men. There 
was never any effort to keep anything from him as far as I am aware. 

On the other hand, he did not make himself available for briefings 
on any regular basis, as I recall. At least when I was Director and saw 
him, 1t was usually on some kind of a matter other than purely intelli- 
gence, occasionally on an intelligence matter. 

That is one of the difficulties in all of this, the number of man- 
hours that an official can put in on a particular subject. 

Right now, intelligence is very hot, so everybody feels that they 
have plenty of time to find out what is going on in intelligence. Five 
years from now, that may not be the case. 

As far as the details of what happened—of course, as Director, I do 
not know all of the details—there have been a couple of things that 
went a little further than I realized they had gone. I must confess, on 
the other hand, that I do not find that surprising. 

Senator Percy. Was there anything major that, went on in the 
Agency while you were Director that you have subsequently learned 
was carried on that you felt subsequently you should have been in- 
formed of? 

Mr. Hetms. A major thing? No, sir. 

Senator Percy. No major thing whatsoever? No surprises have come 
up? You take full responsibility, then, for everything that has been 
done by the Agency under your direction ? 

Mr. Irtms. Yes, sir, I do. 

Senator Percy. In looking at the organizational chart, the National 
Security Council is at the top there, yet there have been implications 
throughout the course of our hearings that that may be a box that 
has not too much meaning as it relates to the intelligence activities, 
and covert activities particularly, because they are all very busy 
people, preoccupied with their own activities and cannot give very 
much oversight to this responsibility. 

The suggestion has been made that we strengthen the oversight, 
not just of the Congress which everyone almost universally feels 
should be done, but also of the National Security Council. 

Would you care to comment on how much oversight the National 
Security Council has been able to give in the past and how much you 
think it should properly give ? 

Mr. Heras. Senator Percy, when you say “National Security Coun- 
cil,” if you mean it as set up by statutc, I agree. They did not give 
very much attention to intelligence matters. But the subcommittees 
such as the 40 Committee and other organizations obviously gave a 
great deal more attention to intelligence matters. 

On the other hand, I will say that a lot more attention could have 
been given even by those subcommittees, but there again, one runs 
into the same problem. Maybe the Under Secretary is not quite as 
busy as the Secretary; usually he is. Therefore, any individuals in- 
volved in this exercise are preoccupied individuals with a big load 
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to carry in Government. IT do not see any objection to strengthening 
the National Security Council’s control, if you can find a way to do it, 
a practical way. 

Senator Percy. [lave you commented on whether you feel a Joint 
Committee on Intelligence would be the best way for the Congress to 
go about it, or whether separate committees in the House or Senate 
would be perfectly appropriate ? 

Mr. Hevms. I do not have strong feelings one way or the other. I 
do not feel competent in that department. 

T have read a great. deal about the Joint Committee on Atomic 
Energy. That has worked very well. Therefore, a Joint Committee on 
Intelligence would work equally well. 

It seems to me that that is an analogy that may not hold up. The 
problems of the Atomic Energy Committee are entirely different 
from the problems of the intelligence community, not only in di- 
mension, but in kind. 3 

Therefore, I think that one could slip very easily into an analogy 
and have it look very smooth, but if you examine it carefully. you 
might find out that the essential elements that make the Joint Com- 
mittee on Atomic Energy work so well are not present with respect. 
to the intelligence community. T do not know. 

Chairman Rietcorr. If the Senator would yield’ 

Senator Percy. I yield. 

Chairman Ristcorr. Would you be good enough to send a memoran- 
dum to us of what vou conceive as the differences between a Joint. Com- 
mittee on Atomic Energy and their problems and a Joint Committee 
on Intelligence, why they may be different? Would you do that? 

Mr. Hevas. Yes. sir. Is there a time limit? 

Chairman Risicorr. Two weeks’ time. 

Mr. Heias. I will try to have it in your hands within 2 weeks. 

Chairman Rieicorr. If we could have it by February 16, or 17. 

Mr. Heras. I will do my best, sir. I do not know how long I am going 
to be here and when I go back to Tehran. 

Chairman Ristcorr. [ understand. Thank you. 

Senator Percy. I think it would be extremely helpful to us. I would 
like to support the Chairman’s request. It would be worth our time 
and your time to have that, because that joint committee has been re- 
ferred to constantly. The problems may be a whale of a lot different. 
We may be dealing with apples and oranges in this case. 

[The information requested and subsequently supplied follows:] 


FIMBASSY OF THE UNITED STATES OF AMERICA, 
Tehran, Iran, February 2, 1976. 
Hon. ABRAHAM RIBICOFF, 
Chairman, Committee on Government Operations, 
U.S. Senate, Washington, D.C. 

DEAR Mr. CHAIRMAN: When I appeared before your Committee on January 27, 
you asked that I write you a memorandum addressing a point I had made in my 
testimony, ie., it might be useful to challenge the analogy that since a joint 
committee of Congress had worked well in the field of atomic energy, it would also 
work well in the area of intelligence. In other words, your request was prompted 
by my general observation that I believed the national attention is being unduly 
focused on the role of the Joint Committee on Atomic Energy in the perhaps mis- 
taken idea that it would offer a useful analogy for a like oversight of intelligence, 
including such operational matters as covert action. 
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It appears to be generally accepted in American public opinion that the Joint 
Committee on Atomic Energy has performed its functions well. Few individuals 
outside of Congress know how it does its work, and I am in no position to con- 
tribute insights into the relationships between the Senators and Representatives 
or how they share the burden of the Committee’s responsibility. The point on 
which I want to focus is the field of this joint committee’s concern, ie., atomic 
energy. Here one is dealing with important scientific matters which in essence 
are not readily subject to disputation by Jaymen. The public generally under- 
stands the incredible hazards and dangers inherent in nuclear explosions and 
would develop instant hostility toward anyone accused of leaking secret informa- 
tion which in the hands of the enemy might improve his capacity to destroy our 
country. These constraints on the exercise of oversight and, in particular, an 
abiding respect for security are inherent in the very uniqueness of the subject 
matter. 

When, however, we look at the U.S. Intelligence Community, a complex and 
sensitive grouping of departmental services which provide the underpinnings 
of our national security and foreign policy, we find an entirely different situa- 
tion, For example, it has long been obvious, even without the recent examples 
laid bare to international view, that the intelligence function is neither entirely 
scientific nor in any sense infallible. Programs, in the covert action field par- 
ticularly, tend to be controversial and cause intense debate. This in turn leads 
to the individual Congressman taking sides and on occasion “leaking” sensitive 
information to fortify his interests or political position, as in such cases as 
Chile, Angola, and Italy. Judging from what has occurred in the past year, few 
people appear to feel that “leaking” intelligence secrets does harm. In. fact, 
one might almost get the impression that it is regarded in some quarters as 
being therapeutic. In a joint committee it would appear to be even more difficult 
than usual to ascertain where “leaks” originated, whether from a Senator, a Rep- 
resentative, or a staff member. In this connection the question arises as to who 
takes disciplinary action against an implicated individual. Then there is another 
important consideration: how much of the oversight in the joint committee 
would be provided by the elected representatives of the American people and how 
much would rest in the hands of the professional staff who would inevitably per- 
form the day-to-day investigations. 

Without myself subscribing to one proposition or the other, I invite your atten- 
tion, in connection with this problem of intelligence oversight, to two opposing 
propositions presently being argued by thoughtful and experienced officers in the 
U.S. Intelligence Community. 

One group appears to hold that the Director of Central Intelligence should not 
be obligated by the Congress to disclose operations which are constitutionally the 
problems of the President. Obliging him to do this tends to undercut the oath 
which he still takes under the National Security Act of 1947 to protect “intelli- 
gence sources and methods and unauthorized disclosure’, Also, he works for 
the President and has an obligation to him, Fe becomes a shuttlecock among con- 
tending forces. This same group further espouses the view that the Congress 
should instead look to the President. for original disclosure of classified infor- 
mation and general accountability for the conduct of intelligence operations. In a 
word, the thesis is that the authority to waive classification and security pro- 
cedures in these sensitive and complex matters should remain with the President. 

On the other side of the debate a smaller group of intelligence officers holds 
to the proposition that whatever request the Congress should make for informa- 
tion about intelligence activities, however delicate, should be satisfied. This case 
has been articulated in public on various occasions. The same group appears to 
have decided that the general interest is best served by a bending of the estab- 
lished Presidential prerogatives in such a fashion that Congress liereafter would 
make its own ground rules as to how and about what it wished to be informed. 

I believe that this is a fair description of the major opposing views in the In- 
telligence Community regarding the prerogatives of the President and the Con- 
gress. It is difficult to see how this conflict can be constructively resolved in the 
present atmosphere of suspicion and distrust which has settled over the aims, 
purposes, and means of foreign intelligence. For the Executive Branch and the 
Legislative Branch to work together in the delicate field of intelligence, there 
must be mutual trust and confidence. Without this ingredient, no eovert action 
operations can be undertaken by our intelligence services with any prospect of 
success. 
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Mr. Chairman, nothing in the foregoing should be interpreted as indicating a 
lack of appreciation for the difficulty of the task which confronts you on now to 
handle intelligence oversight. As I indieated in my testimony before you, Senators 
are best equipped to decide these organizational issues, given their familiarity 
with the workload and the circumstances dictated by the Senate’s existing com- 
mittee structure. Although I am no lawyer, constitutional or otherwise, it occurs 
to me that your task would have been made considerably easier if this issue of 
divulging Executive secrets had been joined between the Executive and Legis- 
lative Branches and had then moved logically to the Supreme Court for review 
and adjudication in the constitutional context. 

I trust that this memorandum is responsive to your request of me. 

Sincerely yours, 
RicHarp HeEnMs. 


Senator Percy. Do yon feel that there should be an oversight com- 
mittee in Congress to oversee all intelligence agencies, or, if not, how 
do you separate foreign intelligence and domestic intelligence? How do 
we separate out Defense Intelligence for instance. for oversight ? 

Mr. Hevas. I do think, Senator Percy, that it would be an improve- 
ment to have one committee looking at all of the intelligence organiza- 
tions, including the intelligence part of the FBI. 

Let me give you one reason why I feel this way. If you are going 

to have an intelligence community, it ought to be the sum of its parts. 
In order to have coherence in this in the minds of Senators, they ob- 
viously have to listen to the various Directors and the problems of the 
various agencies and see if it is, in fact, behaving like the sum of its 
parts, 
I was speaking a few moments ago of protection of sources and 
methods and I stated I thought that responsibility should be taken out 
of the law and placed elsewhere in Government. I think it is very 
important that the FBI and CIA work very closely together in certain 
jurisdictions, particularly in the counterespionage field. I believe that 
any lack of collaboration and cooperation ought to be a matter for 
intense congressional oversight. If the Agency is going to be forced 
into doing certain things that the FBI should be doing in order to 
protect its security, the Agency security—and this is something that 
[ found to be the case on occasion—then this is a very improper way 
for the thing to function. 

On the other hand, in times past, it was very difficult to get Mr. 
Hoover to do certain things or to pick up the ball in this area of 
responsibility. This is an area where I think an oversight committee 
could be helpful by seeing that this collaboration is taking place on a 
day-to-day basis. 

Senator Percy. Do you think that the counterintelligence functions 
of the FBI fall within the jurisdiction of a proposed new committee? 

Mr. Hers. Yes, I certainly would. Somebody has to oversee those 
things on both ends. both foreign and domestic, 

Senator Percy. I would like to ask about the domestic activities of 
the CIA. 

We have had discussions on this in the past, in hearings. I was 
alarmed, as you will recall, when we learned that the Chicago police 
were being trained by the CTA and it was in a crime technique that 
had been developed by the CIA. I thought there was no reason that 
we should not have it, but. my feeling was that the statute really re- 
quired the CIA to pass that on to the FBI and the FBI to carry that 
on domestically. 
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I think subsequently you agreed, and implemented that policy. 

As I understood it at the time, you fully concurred, Ambassador 
Helms, on the principle that the CIA should stay out of domestic 
activities, 

Have you subsequently learned of any domestic activities that were 
carried on that possibly should not have been carried on under a strict 
interpretation of that 1947 charter, such as campus activities ? 

Mr. Huts. I.do not know to this day exactly what every detail of 
Operation CHAOS is or was. I simply have not been informed. 

I do not know what Senator Church’s committee has come up with 
in their rather thorough investigation of this, What I saw in the 
Rockefeller Commission Report did not sound correct to me. I may 
be wrong. 

T do not even know to this day whether some of the allegations were 
correct or not correct. 

Except for that, Iam quite persuaded. 

Senator Percy. Is there any reason, for instance, at all, why the 
CIA should be involved in campuses in the United States where there 
may be subversive elements among youth organizations? Is that a 
function of the FBI and not the CIA ? 

Mr. Heims. No question about it. 

x Senator Percy. So that any such actions carried on by the 
gency: 
Mr. Hens. They should not have been doing it. 

Senator Percy.—should not have been carried on. 

Do you know whether any such activities were carried on under 
your administration ? 

Mr. Heims. I do not know, sir. I saw alleged in a newspaper this 
morning something about it. I do not know the details. I do not know 
whether the report is true or not. 

Senator Percy. Again, this is not an inquiry into your administra- 
tion, it is an inquiry into how much oversight is needed. The principal 
question we have been concerned with, one of the principal questions, 
is whether really the CIA has been a government unto itself. Even 
in the protection of its own Director, agents might feel that we 
will not bother him with this; he may have to testify; he may have 
to tell somebody about this sometime. We had better not let him know 
what we are doing. 

Whether that attitude exists or not is very germane to what atti- 
mus and approach the new Director takes and in how he implements 

olicy. : 

e Acein: I would ask, as long as such activities in your judgment 

today were improper, if such activities were carried on while you were 

Director, how could they be carried on? 

You have testified ‘that nothing major occurred without your 
knowledge. What then is the problem in the Agency—and believe me, 
having run a widespread, worldwide organization of 14,000 people, 
which is pretty small compared to some of the complexity of these 
operations, I did not alwavs know what was going on, But I damn well 
would find out when something was going on that I was not told about. 

That is what we want to find out now, to get a handle on this 
thing, what does the new Director have to do? How do we change 
an attitude that may have existed in the protection of the Director? 
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I do not question the loyalty of any of the men and women in the 
Agency, but they had a code of their own that now, in retrospect, 
may have to be changed in the light of the new modus operandi we are 
developing. 

Mr. Hztms. I would think now, 3 years later. that it might have 
occurred to even the most limited minds in the Agency that things 
have changed. 

Senator Percy. I am sorry; I did not hear you. 

Mr. Henas. I said that 3 years later I think it might have occurred 
to even the most limited minds in the Agency that the atmosphere had 
changed. 

Senator Percy. Yes; that is right. 

Mr. Heims. That is not a matter that you have to be concerned 
about. 

Senator Percy. You do not feel that the new Director will have a 
problem in that respect ? 

Mr. Herms. I think he would have none. His problem is going to be 
of an entirely different kind. 

Senator Percy. Thank you. 

Senator Ristcorr. Senator Weicker? 

Senator Weicker. Thank you, Mr. Chairman. 

T really have no questions, however I do not know why Mr. Helms 
selected the time frame 8 years later because that is exactly what I 
addressed my comments to. Three years ago, Mr. Chairman, you and I 
saw each other in a set of hearings here on the Hill. Really, the ap- 
pearance of this witness only serves to remind the Congress of what 
they have not done in 3 years. 

The imprimatur of the CIA was all over Watergate. It is the very 
reason why the Church committee was created. This was not within 
the province of a Select Committee on Presidential Campaign Activ- 
ities to investigate, vet there was enough evidence as to abuses that it 
was felt that the matter should be pursued. 

Here it is, 8 years later, and even at that time, it was obvious that 
some reform was in order, whether internally within the Agency itself, 
or as far as the oversight procedures relative to the Congress. The 
Congress has not done one darn thing. 

Sure, we know additional facts, Mr. Chairman, as to the form of 
those abuses, but with the exception of these hearings there has not 
been one effort, not one tangible effort to act on the truth. 

Mr. Helms, a former Director, made the statement that in 5 years, 
intelligence may not be such a hot subject, and I concur with him. In 
fact, I predict that in another 2 years, it will not be such a hot subject, 
or 3 years. That would be the great tragedy. 

Just by the very nature of the. activity, it requires the continued 
vigilance of not only those in the Agency, but on the part of the Con- 
gress and the American people. 

To date, there has been no evidence at all that that Vigilance is going 
to be exercised, so T have absolutely no questions at all. T have gone all 
over this ground in the past, very frankly, with the Director. 

I think that we realize that there were shortcomings 38 years ago. 
i realized it, the Congress realized it, the American people knew 
about it. 
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It is now 3 years later; we are not going to cover that same ground 
again. The ground that has to be covered now really belongs in our 
oe not in the bailiwick of Directors or Presidents or anybody 
else. 

If we fail to act, we have nobody to blame but ourselves. 

Chairman Riprcorr. Mr. Weicker, it is the intention of the Chairman 
to complete these hearings on the 6th of February. That is the day we 
take a recess. We return on the 16th. I will call markup sessions on the 
18th of February. 

Tf we can get a quorum of the committee, in the absence of television 
cameras, we can get a bill out to the Rules Committee by March 1. 
ane if we have the cooperation and a legal quorum, we will get out a 

il. 

Senator Percy. The minority will be there on that day, and you 
will get that quorum. 

Senator Weicker. I want to make it very clear that my remarks are 
not at all directed toward the chairman. Ie indeed has been the only 
one who has been willing to support a few of us in the battle to bring 
about the reform. I could not agree with him more when he says when 
the television lights go out, if the committee will be here. That was 
the whole problem with Watergate. As soon as those television lights 
went out, that was the end of the subject. 

It was not the end of the subject. The problem was that the facts 
were then known and the second part of that particular play was to 
act on the truth as we knew it, and we have not done that. 

I want to commend the chairman in his efforts in this direction. 

Chairman Rretcorr. Senator Glenn. 

Senator Giewn. Thank you, Mr. Chairman. 

I am sorry, Mr. Ielms, that I was not here earlier to hear all of 
your comments. If my questions have already been asked, please say 
so, because I do not want to plow old ground. 

I am concerned, though, on what level our interface with whatever 
type of committee or oversight function we set up can be effective. 

Depending upon whether it is going to be only at the Presidential 
level, whether it is going to be only at the National Security Council 
level, or at the CIA, NSA, FBI, all these different levels, it will, I 
think, determine the setup that we would want for this committee to 
have—to begin with in stafling and so on. 

We had Secretary of State Rusk, former Secretary of State, testify 
the other day that he thought when he was Sceretary of State he knew 
everything that was going on and he now finds out that he did not 
know all of the things going on. They were being handled separately 
and decisions were being made quite outside of his knowledge to do 
certain things in the covert area, including some of the assassination 
plans, for instance. 

We are not on firm ground in establishing our committee with this 
oversight function unless we can determine where these decisions are 
being made, and I do not really have a feel for that yet. 

Do you have a suggestion as to exactly what should be the com- 
mittee’s contact point? Or, the ultimate question, I guess, should there 
be multiple contact points in this oversight ? 

I guess that is two questions. 
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Mr. Heims. To answer the second question first, sir, I think that an 
oversight committee ought to feel empowered at any time to call any 
member of the executive branch involving intelligence matters. Tradi- 
tionally, I feel that intelligence has been developed by the Director of 
Central Intelligence and the chiefs of various intelligence agencies. 
That is not to say it would not be a good idea to call the Secretary of 
State or the Secretary of Defense on intelligence matters from time to 
time when it seems appropriate. 

I really do not think, sir, that you need to write that into the law or 
the guidelines under which the committee would work. I think that a 
good chairman would be able to make those decisions without any 
trouble. I do not think any member of the executive branch would 
decline to appear. 

Senator Grnithy This would mean perhaps then that you would have 
to have quite a large staff if you had the capability of going to all of 
these different levels. 

T asked some questions the other day, the one that has received so 
much press attention, obviously it makes a good case in point: assas- 
sination plans; were these known by the President in each case? 

Mr. Hexs. I do not know, sir, whether they were or not. 

Senator GLEN. That isa good case in point, then. 

Did the National Security Council know of the assassination plans? 

Mr. Hexas. I do not know, sir. 

You are going to find, Senator Glenn, when it gets into that area of 
activity, you are going to find a lot of people ducking and saying they 
did not know, and so forth. 

In our history, if we get back into that area, you are going to find 
the same thing all over again. Why should we kid each other? 

Senator Grewn. I agree with you completely. 

From our standpoint, when we are trying to establish oversight, we 
have to reach all those points people are ducking into and we are not 
finding out what is going on. That is the main point. Unless we can 
catch all the duckers, we are not going to know what is going on in in- 
telligence and our oversight functions will be meaningless, a facade, a 
sort of papier mache. 

That has been my concern all the way through this. If it is to be a 
powerless facade, I would rather not see any oversight committee set 
up. It seems to me I would rather dump it all in the lap of the Execu- 
tive and say, “You have not been responsible to the American people,” 
than I would be to set up a committee for oversight. that is not really 
overseeing anything. 

Unless we can get to where these decisions are being made, it seems 
to me that we are in a sort of futile drill here. 

T am not going to give up. I think we can perform a very valuable 
oversight function. 

Do you think the National Security Council should have the full in- 
telligence sack brought to light by them? Should that be a center 
point that we can make or a central contact ? 

Mr. Heras. That is where the law now says that the Director of 
Central Intelligence reports. therefore T think it would be a logical 
place to put it. 

Senator Grunn, How about the other activities, NASA and the in- 
dividual military services and intelligence activities that now are co- 
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ordinated by the CIA? Do you think that CIA function as the coordi- 
nating activity is adequate now? Should that be expanded? ; 

Mr. Hems. I do not think that it is adequate for these oversight 
purposes now; no. I think you would have to call the chiefs of those 
services, or the Secretary of Defense, who is responsible for a large 
number of these agencies. It would be his job to insure that these 
things were going on, or an Assistant Secretary operating on his 
behalf, perhaps. 

Senator Grunn. As the head of CIA, did you ever feel that you 
were not being given all of the information that these other agencies 
were developing? 

Mr. Herms. I do not believe that I ever had the sensation that 
any information had been denicd to me, if I inquired about it. I do 
not know if I thought that I had it all. I did not think it was neces- 
sarily my job to have it all. 

Senator Grenn. I was not thinking so much in the area of being 
denied information that you requested. It would be difficult to deny 


you. 

What I am trying to get at, are other people developing subplans 
here, plans that go off on their own, making decisions that will affect 
our national posture with regard to the whole world? Are people at 
quite low levels making some of those decisions then maybe they do 
not want to tell the boss because this is something that maybe the 
boss should be protected from, he should not know ? : 

Perhaps that is where we have gotten in trouble in the past. If so, 
our oversight should be set up to look into it at that level. 

Mr. Hewns, I think that is right. 

Senator Grenn. Is this a setup where you thought the NSA, for 
instance, and the military services had kept you fully apprised volun- 
tarily of everything they were doing and everything that they knew 
about it, rather than having you request it from them and saying you 
were not denied this information ? 

Mr. Heras. No, sir, I do not think that was expected, that all 
details of the operation would have becn given to the Director of 
Central Intelligence under the old groundrules. I do not know how 
it is now. I have been away for 3 years. 

I do not know what has transpired in that period. 

Senator Gienn. Do you feel that the groundrules should be changed 
that we would legislate that it would be illegal not to inform people? 

Mr. Hetms. It might save the oversight committee a considerable 
number of witnesses if you had one man who knew it all. 

Senator Gienn. I agree. 

Thank you. 

Chairman Risicorr. Thank you very much, Ambassador Helms. 
We appreciate your coming here. You have lived through all of this. 
Your knowledge of the whole operation will be most, helpful to us. 

Thank you very much for your appearance today. 

Mr. Hetms. Thank you, Mr. Chairman. May I be excused ? 

Chairman Ristcorr. Certainly. 

Mr. Ellsworth, please. 
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TESTIMONY OF ROBERT F. ELLSWORTH, DEPUTY SECRETARY OF 
DEFENSE 


Mr. Ectswortu. Thank you very much, Mr. Chairman. 

Mr. Chairman and members of the Senate Government Operations 
Committee, I appreciate the opportunity you have afforded me today 
to present the views of the Department of Defense on the issue of con- 
gressional oversight of the Nation’s intelligence organizations. 

At the outset, let me emphasize that Secretary Rumsfeld and I both 
believe strongly in the need for effective congressional monitoring of 
the intelligence community. Precisely how the Congress organizes it- 
self to accomplish its oversight role is, of course, for the Congress to 
decide. Since this committee has asked for our comments, however, I 
will offer some observations. 

First, I would like to observe that the existence of so many commit- 
tees of Congress engaged in oversight of the intelligence community 
suggests some degree of uncertainty on the part of Congress about how 
to handle the oversight function. 

Last year in addition to the normal oversight committees—the Sen- 
ate and House Armed Services Committees and the Senate and House 
Appropriations Committees—a number of other committees and sub- 
committees undertook to exercise some degree of oversight over various 
aspects of the intelligence community. 

Last year there were some 24 appearances before Hlouse committees 
by 15 key Defense intelligence personnel, and 15 appearances before 
Senate committees by 11 key Defense intelligence personnel. Now this 
year, both the Senate and House Select Committees on Intelligence are 
proposing the creation of follow-on permanent intelligence oversight 
conimittees. 

The proliferation of competing intelligence oversight committees 
poses two major problems. One problem is the number of man-hours 
consumed in duplicative efforts. The other problem concerns the dan- 
ger to secrecy which inevitably occurs when more and more people 
know about and talk about intelligence activities, 

If the Congress can help resolve these two problems by creating one 
strong oversight committee, which the rest of the Congress will trust 
to monitor the intelligence community, the Department of Defense 
would welcome that committee. 

On the other hand, if another committee is created to exercise intel- 
ligence oversight, in addition to those which already serve that func- 
tion, we would have some reservations. 

We assume that the driving force behind the creation of the Senate 
Select Committee on Intelligence—and indeed the House Select Com- 
mittee—was the perceived need to insure that. the abuses which had 
surfaced are corrected and that measures are taken to guard against 
abuses in the future. 

For our part. in the Department of Defense. we moved quickly to 
correct the abuses which had occurred and to create mechanisms to con- 
tinually review our intelligence and investigative organizations. 

In 1971, for example, the DOD created the Defense Investigative 
Review Committee—-DIRC-—to oversee all DOD investigative and 
counterintelligence operations. I believe the Senate Select Committee 
has expressed satisfaction with the way the DIRC operates. 
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In the area of foreign intelligence collection, including collection by 
Defense agencies, I would like to suggest that the committee give 
consideration to the idea of creating a communitywide Inspector Gen- 
eral—IG—for intelligence who would be appointed by the President 
and confirmed by the Senate for a fixed term which is out of phase with 
the term of the President, that is, for 3, or5,or9 years. - 

This would provide both the President and the Congress with an IG 
possessing some of the independent quality of a member of the Federal 
Reserve Board, for example. 

This independent status should give Congress confidence in the abil- 
ity of the Inspector General to withstand ad hoc political pressures 
from any future White House staff. 

Of the bills now before this committee, the bill prepared by the Sen- 
ate Select Committee to Study Governmental Operations with Respect 
to Intelligence Activities represents the latest. and most comprehensive 
effort to assert congressional prerogatives in the areas of national and 
foreign intelligence. 

However, in translating those propositions into legislative form, the 
executive branch and the legislative branch have understandable 
differences as to how to proceed. 

In the succeeding pages, I will address the language of the Senato 
Select Committee bill and the extent to which its provisions warrant 
rewriting. 

First, the requirement to be kept informed. The requirement that the 
Committee on Intelligence Activities be kept fully and currently in- 
formed about all intelligence activities, and that documents and wit- 
nesses be produced whenever requested, poses a fundamental issue as 
to the supremacy of each branch within its own assigned area of con- 
stitutional responsibilities. 

The failure of the proposal to respect occasional claims of constitu- 
tional privilege—claims which are expressly recognized in United 
States v. Néxon—and the unqualified obligation to inform the com- 
mittee about intelligence matters, whether or not requested, has already 
been addressed by other witnesses. 

During the year long investigation conducted by this Senate Select 
Committee on Intelligence, pursuant to Senate Resolution 21, the De- 
fense Department furnished literally thousands upon thousands of 
pages to the committee. It also made available for interviews and hear- 
ings large numbers of DOD personnel concerned with intelligence 
operations. 

However, these responses were made to specific requests from the 
committee rather than to any generalized charge to disclose informa- 
tion. Further, on those occasions when the release of specific informa- 
tion would not be in the public interest—because it involved communi- 
cations to or from the President or because its release would jeopardize 
sensitive national security activities—means were found to meet the 
needs of the committee without violating the historic and well-recog- 
nized separation of powers doctrine. 

This recognition by both sides that the Congress does not have the 
power to subject the executive branch to its will, any more than the 
executive branch may impose its unrestrained will upon the Congress, 
avoided unnecessary confrontations. To avoid these difficulties in the 
provision calling for the furnishing of information to the committtee, 
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it is recommended that the proposal be modified so as to require the 
Intelligence Community to supply “information and timely intelli- 
gence necessary for sound decisions affecting the security of the Na- 
tion,” as used in section 1 of the Senate Select Committee bill. 

There are those who contend that the disclosures about past. activ- 
ities of certain foreign intelligence organizations necessitate daily 
oversight. When it is suggested to them that a general reporting 
requirement is sufficient, they reply that the only way they can deter- 
mine whether the reports are accurate is to keep a constant, almost 
micrometric track of what is going on. 

As Attorney General Levi stated in his remarks to the Adminis- 
trative Conference of the United States on December 12, 1975, “The 
line between that and their management of what is going on is a very 
slight one.” 

Given the kinds of oversight proposed by some, it is clear that they 
have forgotten or choose to ignore the fundamental principle of our 
system that persons entrusted with power in each of the three branches 
of Government must not encroach upon the authority confided to the 
others. Execution of the laws and the conduct. of the executive branch 
rests, not with an oversight committee, but with the Chief Executive. 

Next, the prior notification requirement. The provision requiring 
advance Senate notice before a designated “intelligence activity” may 
be initiated, represents an unacceptable infringement on the authority | 
of the Department of Defense to conduct intelligence operations essen- 
tial to the conduct of its national defense mission. 

Under our constitutional system, this Department and other depart- 
ments and agencies of the intelligence community are answerable to 
the Chief Executive. We cannot be fettered in actions of this nature by 
a requirement that presumes there will be no obedience to Presidential 
instructions until after a Senate committee has becn “fully informed 
of the proposed activity.” 

It is assumed that the genesis of this provision arises from allega- 
tions that certain members of the intelligence community actively en- 
gaged in clandestine activities to overthrow an unfriendly foreign 
government, or to the effect the assassination of their leaders. 

In any sense which we in DOD understand, this kind of operation is 
not an “intelligence activity,” that is, it is not concerned with the 
“collection, analysis, dissemination, and use” of information. 

Yet, since the committee can designate anything it pleases as an 
“intelligence activity” requiring advance notice, even the most modest 
and noncontroversial intelligence operation could be subject to ad- 
vance Senate committee notification. 

For example, the committee could insist that no sensor devices be 
placed in country #, no intelligence agents be transferred to country y, 
and no intelligence-gathering operations even overt ones, be conducted 
in country 2 without first consulting the committee. 

Should the executive branch ignore the advice of the committee, the 
latter could vote to disclose publicly the full operation—thus effec- 
tively negating the entire exercise. Only if the President himself certi- 
fies that “the probability of grave harm to the national security” out- 
weighs the “national interest” in disclosing it, would the committee 
withhold publication. But even then, the bill reserves the right of the 
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committee to refer the issue to the Senate, which presumably could 
then override the Presidential certification. 

The foregoing presumes that a committee, and its individual mem- 
bers, will scrupulously adhere to these procedures. Experience over 
the past year has shown that this would not necessarily be the case. 

Both the Senate and the House select committees have conceded 
that despite formalized security control procedures, there are few ef- 
fective brakes on an individual Senate or House Member from dis: 
closing what he alone decides is in the public interest. 

The practical effect is that any single Member of Congress can pre- 
vent, or bring to a grinding halt, an extremely sensitive ongoing oper- 
ation simply by issing a public statement. 

Next, the authorization question. In support of the general intent 
to increase congressional oversight of the intelligence community, it 
has been suggested that congressional authorization of the intelligence 
activity be separated from the major Defense authorization bills. 

This proposal may seem simple in concept. In practice, however, an 
effort to distill mission-oriented information from the functional con- 
struction of the congressional authorization/appropriations process 
would be extremely difficult and confusing to both the Congress and 
the Defense Department. 

Congress authorizes and appropriates funds, and at times sets ceil- 
ings, for such budget categories as military personnel, investment, 
operations, and research and development. In DOD, accounting sys- 
tems develop these figures in the aggregate to support functional 
budgetary request. 

In the Defense Department, intelligence is a support function inte- 
gral to our combat elements. To a considerable degree, it lives off 
other integral support functions such as logistics, research and devel- 
opment, procurement, and construction. 

Tt would be extremely difficult to break out of those categories the 
precise amounts of money which support intelligence and therefore 
should be authorized and appropriated for intelligence alone, 

In addition, the line between so-called national and tactical intelli- 
gence is not that easily defined. Many intelligence functions, even at 
the national level, have tactical output and orientation. Many tactical 
organizations provide both collection and analysis to the national level. 

How does one separate these tasks on a reasonable basis? In the 
research and development area, many tactical efforts, such as avionics, 
have major, inherent intelligence uses and provide spinoff possibilities 
for further intelligence-related development. 

How does one approach this problem on a basis that will lead to 
proper information, decisionmaking, and resource allocation ? 

Finally, Mr. Chairman, I believe that we should all recognize that 
the Congress and the executive branch have cooperated in the most 
extensive investigation ever of this Nation’s intelligence community. 
Shortcomings have been revealed and excesses disclosed. I am pleased 
to note that while the record of the Denartment of Defense has not been 
perfect, it is generally recognized to have served the Nation well. 

It is now a question of where we go from here. Do we need a con- 
tinuing investigation of intelligence activities? 

Certainly, the Congress has the right to oversight: that is not in 
question. But how should that oversight be conducted? Should it be 
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through an extension of an investigative type committee or should it 
be through the established committees of the Congress? 

‘This is the judgment which the members of this committee and the 
Senate must make. 

in fact, there has already occurred a change im how oversight is 
being conducted. For example, in a letter to the Secretary of Defense, 
dated September 25, 1975, the chairman of the Honse Appropriations 
Committee made it very clear how intelligence funding would be ad- 
dressed by his committee in 1976. 

I offer these extracts from Mr. Mahon’s letter: 

The committee is concerned about apparent attempts to lessen the visibility 
of intelligence funding. Therefore, the committee directs that the 1977 budget 
presentations include manpower and dollar amounts for intelligence, direct sup- 
port, and inteiligence-related activities. 

The committee insists that the total cost of intelligence be presented to the Con- 
gress, and by requiring submission of justifications for these programs the com- 
mittee hopes to assure the accomplishment of this goal. 

The Defense Department and agencies are follawing this directive 
and are supplying to the committee a thorough justification of intelli- 
gence and intelligence-related activities in the fiscal year 1977 budget. 

Thank von, Mr. Chairman. : 

Chairman Rretcorr. Thank you, Mr. Ellsworth. . 

T think the committee will confine ourselves on the first go-around to 
a, 19-minute time limitation. If there are further questions, I will give 
the members an opportunity to question further. 

Mr. Ellsworth, the House Intelligence Commiitee’s final report 
called for the abolition of the Defense Intelligence Agency. 

What is your reaction to this? 

Mr. E.rswortnu. | have not read that report, Mr. Chairman. 

Chairman Risicorr. What about the concept? 

Mr. Exxsworrn. It is not the first time that somone has suggested 
the abolition of the Defense Intelligence Agency. I think that it is 
too soon to make a judgment on that subject. 

The Defense Intelligence Agency was created in 1961 for two or 
three reasons, which still have validity. In the first place, it was 
created so that the Secretary of Defense might have his own analysis 
of information on foreign military developments, fiom an intelligence 
point of view, in order that he might have an independent way of 
doing his own planning, that is, independent of the military services. 

I think that is still a valid objective and a valid reason for the exist- 
ence of a Defense Intelligence Agency. 

Another reason for the creation of the DLA in 1961, was to eliminate 
unnecessary duplication of intelligence work that was being done by 
the military services. I think that is still a valid reason for the exist- 
ence of a centralized Defense intelligence organization—separate from 
the Central Mtelligence Agency—within the Department of Defense. 
TTA has served that legitimate purpose. 

The problem that we have had with the Defense Intelligence 
Agency, as I see it. the same problem that we have generally with all 
intelligence in this Nation. That is. there are weaknesses in the quality 
of analysis and estimates that our intelligence community provides 
to us. 

I do not think that there is anyone in the intelligence community 
that, would take issue with that. 
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Our objective is, as far as the DIA is concerned, to very substan- 
tially improve the quality of the analysis and estimates that the DIA 
produces for the Secretary of Defense and the Joint Chiefs of Staff. 

If we cannot achieve that objective, then we have got to think of 
some other way of structuring defense intelligence activity so that we 
can improve the quality of the finished intelligence product. 

Chairman Ristcorr. As I understand your testimony, you feel that 
the executive branch should not be required to inform an appropriate 
committee of the Congress concerning plans for covert operations. 

Suppose you had a plan involving many, many millions of dollars 
which would entail a serious international risk. 

Do you think that under those circumstances Congress should not 
be brought in? 

Let us take the current problem of Angola. Here is a covert opera- 
tion involving a lot of money and serious foreign policy considera- 
tions. Now the Secretary of State and President find themselves em- 
barrassed because they fail to have congressional support. Yet if there 
were discussion before this were undertaken, the Secretary of State 
and the President might have had a different point of view. 

When, in your opinion, should that committee be informed of covert 
operations ? 

Mr. Extswortu. Senator, it is not my belief that the Congress 
should not be informed of a covert operation. I attempted, in my testi- 
‘mony, to draw a sharp distinction between covert operations on the 
one hand and what we, in the Defense Department, regard as intelli- 
gence on the other hand, which is the collection, analysis and dis- 
semination of information. My comments on the select’ committee’s 
proposed bill about information related to the question of being re- 
quired to provide information on all intelligence activities, by its 
terms, the bill would require that the Congress become involved in the 
management of day to day intelligence activities, as far as the Defense 
Department is concerned. 

Chairman Risicorr. Do I understand the difference is that you ob- 
ject to the day-to-day operations, but when it comes to basic policy 
considerations of the covert operation there would be no objection on 
your part to bring in the oversight committee ? 

Mr. Exxswortit. I have no problem, for example, with the testi- 
mony of Ambassador Helms a few minutes ago that it would be desir- 
able if the executive branch contemplated a covert operation of the 
Angolan type for the executive branch to inform the Congress in some 
appropriate way. I have no problem with that measure of congres- 
sional oversight. 

I would hope that the committee and that the Senate would in its 
work, draw a very sharp distinction between covert operations on the 
one hand, and intelligence collection, analysis, and dissemination on 
the other hand. They are two entirely unrelated functions of the 
executive branch, and I think that it is difficult to overstress the im- 
portance of keeping those activities separate. 

Now, then, as far as Angola is concerned, or that kind of operation, 
yes, I certainly agree that it would be desirable for the Congress to be 
onboard at the takeoff of an operation of that kind, and if the indica- 
tions are, upon consultation with the Congress, that that is not the 
kind of an operation that would be supported down the line, then I 
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think the executive branch would be well-advised not to initiate the 
operation. 

If I might just say as a footnote, I was not involved in the begin- 
nings of that or in the consultations, but it was my understanding that 
the Congress was consulted with regard to Angola, in accordance with 
procedures that had been worked out between the Congress and the 
executive branch. I do not know that for a fact, but I had thought that 
that had been the case. 

Chairman Risicorr. Mr. Ellsworth, we are going to start marking 
up our legislation on the 18th. We do not have the Church bill be- 
fore us. We have no suggested draft of legislation from the 
administration. 

I do not know what the administration’s intentions are. I was going 
to suggest to my colleague Senator Percy, the ranking minority mem- 
ber of the committee, with whom I work very closely, that during the 
period of the congressional recess our staffs get together to try to work 
out many of these problems so that suggestions may be presented to 
the members of the full committee before the markup. 

I agree with Senator Weicker that this is something that should be 
achieved and accomplished as soon as possible. I would hope that the 
administration, because they are concerned, and rightfully so, would 
present to the Congress, the thinking of the executive branch before 
the 6th of February. 

Mr. Exxswortu. The 6th of February. 

Senator Prrcy. I will have underway an endeavor to learn from the 
administration whether they will have that or not. I will call directly 
to the White House and convey to them your invitation for them to do 
so. I think it would be to the advantage of the administration to give 
us guidelines, 

Certain areas are our prerogative, obviously, but it is always helpful 
to have the best thinking the administration can put into it. 

Mr. Exxswortu. We, on our part, will be glad to cooperate, Mr. 
Chairman and Senator Percy. 

Chairman Ristcorr. One final question. 

I assume that your testimony was cleared with the Secretary of 
Defense and the Office of Budget and Management? 

Mr. Exriswortn. I do not know about OMB; it was cleared with the 
Secretary. 

Chairman Rrercorr. Is it the policy of the administration to rec- 
ommend a new office of Inspector General or Director-General of 
Intelligence? 

Mr. E.itswortu. No, that particular part of my testimony I was 
permitted to give without objection, but that is not a policy. 

Chairman Risicorr. You do not: think it will be a policy? 

Mr. Exrswortu. I do not know. 

Chairman Risicorr. You do not know. 

I think that we need oversight, yet not only on the congressional 
side. My feeling is, as I follow these hearings and follow the contro- 
versy, that the executive branch is deeply in necd of a better over- 
sight arrangement, and I would hope in discussions within the execu- 
tive branch that you would urge the Inspector General concept. 

I think it would be most helpful to both the executive branch and 
to the Congress, not only today, but in the years ahead. 
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Mr. Extsworru. Thank you, Mr. Chairman. I am doing that, and 
I will continue to do that, particularly now that I have been encour- 
aged to do so by the distinguished chairman of this committee. 

My notion is that what we all need is a way, or various ways, of 
restoring public confidence and trust in and support for U.S. intelli- 
gence activities. It seems to me that an Inspector General function 
would be one way, hopefully a lasting way, of working in that direc- 
tion. But as 1 say, it is not official administration policy. 

Chairman Rietcorr. Looking at all those boxes, we have a lot of 
competition here between all of these intelligence agencies, yet the 
Director of Central Intelligence is also the Director of the Central 
Intelligence Agency. I think it would be very important for smooth 
functioning—in keeping the Secretary of State, Secretary of Defense, 
and the President advised—to have someone independent of the Cen- 
tral Intelligence Agency who is answerable directly to the President. 

Mr. Extsworrim. I could not agree more. 

Chairman Ristcorr. Thank you very much. 

Senator Percy? 

Senator Percy. Secretary Ellsworth, first I would like to say that 
I admire very much the fact that you have come up with some creative 
ideas and have been able to present it with the concurrence of Secretary 
Rumsfeld, even if it isn’t an official administration position. It is a 
darned helpful idea. 

I think all the way through your testimony you have been extremely 
specific and helpful. 

In one area you did reinforce my deep concern as publicly expressed 
a number of times that we really not, in our overreaction to this whole 
business, become part and parcel of the operation. We forget that 
we are legislators and not executors and that we should not become 
a part of the accounting department rather than recognizing our 
role is to be the CPA, the public accountant. That objectively can be 
ylone without having to be part of the management. We can have 
an oversight section, but if we become part and parcel of all these 
decisions we have lost our objectivity. Then where is the oversight ? 

If that happens, you are going to have to create a fourth branch 
of Government for oversight. 

I will do everything I can not to have Congress assume that re- 
sponsibility so we can be objective in our oversight. I think it would 
make your job impossible if we did. 

You cannot run this Government by committee. We are the most 
unmanageable committee around—535 members of that. committee. 

We will try very hard to adhere to the principles you have laid 
down which I thoroughly agree with. 

I am a little surprised to find, however, the need for an Inspector 
General. Is that implying that we do not now have Inspectors Gen- 
eral as such in the CIA and in the Defense Intelligence activity ? 

Is there no such function, since it has been proven to be such a 
worthwhile function in so many agencies in the Government? 

Mr. Exxtsworru. There are inspectors general. ; 

Senator Percy. Does the CIA have one? 

Mr. Exitsworrn. As far as I know. 

Senator Percy. Does Defense Intelligence? 
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Mr. Exiswortn. We have a number of inspectors general in the 
Defense Department. 

Senator Psrcy. In Defense Intelligence, specifically ? 

Mr. Exrswortu. We have in the Department of Defense the De- 
fense Intelligence Review Committee, DIRC, set up in 1971 as a con- 
sequence of revelations of some indiscretions and illegalities in the 
counterintelligence area; that. committee has functioned as a kind of 
overall Defense Department inspector general, although it is focused 
on counterintelligence and investigations rather than foreign 
intelligence. 

It has served well. The select committee has expressed satisfaction 
about it. However, it does not really satisfy me entirely. In my new 
set of responsibilities, I am looking very seriously at the possibility of 
creating in the Defense Department, separate from the Defense In- 
telligence operations and operating agencies, and attached either to 
the Deputy Secretary’s Office or in some other way independent of the 
operating agencies, an Inspector General institution which would exer- 
cise that independent and autonomous function which is so necessary, 
it Seems, 

Senator Percy. I have been trying, many of us have, to streamline 
the President’s office somewhat so that he does not have so many 
people reporting to him. You have this office created by the President, 
that is, nominated by the President and confirmed by the Senate. But 
from the standpoint, of day-by-day reporting, to whom would the 
Inspector General report, from a practical standpoint ? 

Mr. Exxsworrn. From a practical standpoint, he would have to 
report to the President. He would certainly be in touch with the 
Secretaries of State and Defense. He would certainly be in touch with 
the CIA and its head. He would be in touch with the appropriate 
committees of the Congress. 

I want to stress that he would be, according to my concept, a fel- 
low—or an institution, one should say—that would have a certain 
degree of autonomy and institutional freedom by virtue of the fact 
that he was appointed for a fixed term of years in that office and the 
fixed term of years overlapped or did not coincide with the terms of 
office of the President. so he would be autonomous from the White 
House staff. 

Senator Percy. Would you differentiate, for clarification of your 
concept, between a suggested Director General that has been proposed 
that would be an overall head for all intelligence and the Inspector 
General ? 

Would the Inspector General, in a sense, be the internal auditor 
for the operation ? 

Mr. Erasworrn. In a sense you could say that, I suppose. I do not 
envision this Inspector General having functions that would involve 
himself in the supervision and direction of the operations of the oper- 
ating intelligence agencies, which is what [ think would be character- 
istic of this so-called DGI that has been proposed. 

Senator Percy. Roughly, Secretary Ellsworth, what proportion, 
what percentage of our total intelligence cost is involved in the De- 
fense Intelligence activities? 
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Mr. Extsworru. About 80 to 85 percent of the total cost, of intelli- 
gence-related operations lodges in the Defense Department in one way 
or another. 

Of course, on the other side of that coin, some 85 to 95 percent of the 
consumers of intelligence are either the tactical commanders, the com- 
manders of the unified and specified commands, the Joint Chiefs of 
Staff, the weapons developers, or the force planners in the Defense De- 
partment. One tends to forget that the greatest consumers of intelli- 
gence in terms of volume of requirements and work done are the mili- 
tary services and decisionmakers in the Defense Department. 

Senator Percy. Does it bother you that the Defense Department in- 
telligence embraces 80 to 85 percent of the total but actually reports to 
the Director of the intelligence community who is the head of the CIA, 
which is relatively speaking, budgetwisc, a small part of overall 
intelligence? 

Could you describe your working relationship with the Director of 
the CLA, how you meet with him, how frequently you meet, how closely 
you coordinate your activities with Mr. Colby, and how you intend to, 

’ with Mr. Bush if he is confirmed today. 

Mr. Extswortt. I intend to work very closely with Mr. Bush. J have 
been in my area of responsibility, as far as intelligence is concerned, for 
not quite a month yet, and I have had good, close contact with Mr. 
Colby—had had before when I was one of the major consumers of in- 
telligence—good, close contact with Mr. Colby. 

Now, there are a number of programs—since this is a public hearing, 
I would rather not’ go into—where we do have regular meetings with 
the DCI and other members of the intelligence community to make 
certain budget and program decisions; I would characterize that rela- 
tionship, as far as I am aware of it in this way: in the past it has been 
quite good, and I anticipate having a very close, friendly working re- 
lationship with Mr. Bush. 

T have known Mr. Bush for 10, 15 years and have worked with him 
an a number of areas, and I expect to work with him closely in the 

uture. 

On your basic institutional question, through, while it would be diffi- 
cult to pinpoint specific problem areas, there is an inherent kind of 
institutional conflict between the man who makes budget and program 
allocations among competing elements of the intelligence community 
being at the same time the head of one of those competing elements of 
the intelligence comunity. 

T do not criticize any of the DCT’s in the past, but that is petentially 
an area of conflict. 

Senator Percy. Could you supply for the record for us, Secretary 
Ellsworth, a description of the functions of the defense intelligence 
activities broken down by that portion that can be publicly released 
and that portion that we should know about as committee members on a 
classified basis ? 

Mr. Extswortm. I would be glad to, Senator. 

Senator Percy. I would appreciate that very much indeed. Thank 
you. 

[The information requested and subsequently supplied follows:] 
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The following is an extract from the Unclassified version of the 
Secretary of Defense Report to the Congress on the FY 1977 Budget, 
FY 1978 Authorization Request, and FY 1977-1981 Defense Programs. 


President Ford acknowledged the importance he places upon the need 
for quality intelligence support to the policy-maker by\ nominating a 
second Deputy Secretary of Defense to supervise the Department's 
operations. This step was taken because the President is determined 
to assure that the United States has an intelligence capability that is 
effective and efficient and which he is confident is functioning within 
the law. 


I have assigned the second Deputy Secretary of Defense responsi- 
bility for reviewing and making appropriate recommendations concerning: 


-- the utility of the Department's intelligence product to potential 
users; 


-- the protection of the Department's intelligence sources and 
methods; 


-- the efficiency of the Department's intelligence activities in terms 
of the value returned for dollars expended, with attention to any un- 
necessary duplication and to possible improvement in management arrange— 
ments; and : 


-- the adequacy of existing management controls with respect to the 
Department's intelligence activities, including responsiveness to senior 
management and compliance with the law, Executive Branch regulations 
and policy guidance. In addition, he will represent the Department, as 
appropriate, on various intergovernmental groups and committees concerned 
with this subject matter. 


1. The Defense Intelligence Role 


In view of Congressional and public interest in the U.S. intelligence 
community, and because the Defense intelligence organizations are integral 
components of that community, a detailed discussion of the role played 
by Defense intelligence should be helpful. 


The scope of the Defense intelligence role is broad. Not only must 
it serve multiple levels of intelligence consumers; it must also satisfy 
a wide variety of needs for each of those consumers. In general terms, 
these consumers can be grouped into four categories: national security 
policy-makers, weapons developers, defense planners, and the commanders 
of strategic and tactical combat forces. 


The commanders of U.S. strategic and tactical combat forces require 
accurate and prompt intelligence specific to their scope of activity. 
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Since their function is to provide, as necessary, the prompt and efficient 
application of force, their requirements emphasize detailed, up-to- 
the-minute intelligence on actual and potential enemy activity. With this 
information, field commanders are able to plan realistically prior to 

an actual outbreak of hostilities, and to respond effectively to enemy 


activities during actual combat. ' 

The intelligence requirements of U.S. defense planners -- encompassing 
the OJCS Joint Staff, senior Service officials, Director of Defense Research 
and Engineering and the Assistant Secretaries of Defense -- are broader- 


in scope. Their needs are generated by a variety of responsibilities, 
ranging from the longer-term planning necessary for research and engineering — 
Proposals, to near and far-term planning for the mutual defense forces 

of our allies. They must know the relative capabilities, the pertinent 

daily activities, and, insofar as possible, the short- and long-range 
objectives of both hostile and allied nations. 


Defense weapons developers require a great deal of precise information 
about the technical and operational performance and capabilities of foreign 
weapons systers. This is necessary to ensure that the weapons we design 
and procure will provide efficient and effective deterrence against potential 
threats. 


The Defense intelligence requirements of U.S. national security 
decision-makers are especially complex. The need for timely, accurate 
intelligence is intrinsic in the day-to-day oversight of U.S. security 
interests, and it is of critical importance to the NSC and the 
President for effective crisis management. Not only must they have 
immediate knowledge and details of a specific crisis underway, they 
must also be made aware of the earliest warning signs of a potential 
crisis. This intelligence, therefore, must be comprehensive and its 
significance carefully analyzed for presentation to the decision- 
makers. We must rapidly gather, transmit, digest and present intelli-- 
gence ranging from indications of shifts in foreign political attitudes 
to overt actions at all levels by a foreign nation. 


National security decision-makers must also focus on such issues as 
strategic arms limitations, peace in the Middle East, and mutual and balanced 
force reductions in Europe. Each of these issues generates its own peculiar 
intelligence requirements. To protect our national security interests 
successfully, the decision-maker must have pertinent intelligence which 
not only accurately portrays and evaluates data concerning opposing forces, 
but is capable of detecting the hidden intentions of a negotiating partner, 
and can support activities such as SALT verification requirements. 


2. Intelligence Collection 


To support the varied requirements of these consumers, there are four 
basic information collection categories for intelligence: human resources, 
signals intercept, imagery, and open sources. 
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Human intelligence (HUMINT) collection is conducted on several 
levels, from open observation by a Defense Attache, to clandestine 
espionage, done with maximum security and concealment. Most HUMINT 
is in the overt category, and provides at very modest cost a valuable 
means of tracking foreign military developments and improvements in 
foreign technology. 


Signals intelligence (SIGINT) collection exploits the technological 
advances which have been made in the electronics field. Sophisticated 
electronic equipments are an integral part of the strength of modern 
armed forces and societies. The communications and electronic emissions 
of specific nations can be monitored and information valuable to national 
policy-makers and essential to our military commanders can be gathered 
and assessed. Military commanders depend on SIGINT to provide them with 
time-sensitive warnings and information on the disposition, capabilities 
and intended activities of potentially hostile forces. SIGINT also has 
a direct impact on the U.S. force development and training process, par- 
ticularly in the area of electronic warfare. Here, SIGINT can help our 
Defense planners to develop special training and tactics, and to design 
effective means of overcoming enemy electronic countermeasures. 


As a source of information, imagery intelligence is usually highly 
reliable. Through imagery -- essentially photography -- valuable data 
across the entire intelligence spectrum can be gathered. For tactical 
purposes, imagery intelligence can range from providing order of battle 
and targeting information, to helping assess bomb damage during combat. 
Improvements are currently underway and the utility of imagery in combat 
situations will become increasingly significant. 


Obtaining intelligence information from open sources -- TV, radio, 
newspapers and other publications -- is less esoteric than other methods, 
but it can provide a significant amount of useful information. Such 
collection, however, is time consuming and requires not only a great 
deal of patience and perseverance but also a high degree of competence 
in analyzing and putting together individual pieces of information. 


3. Protection of Sources and Methods 


Much has been said in recent months concerning the secrecy necessary 
in our intelligence operations, particularly regarding efforts to protect 
our intelligence sources and methods. The importance of protecting 
these sources cannot be emphasized too strongly. The loss of important 
information that would be experienced if U.S. sources were exposed 
is, of course, a serious concern to both the intelligence community 
and the intelligence consumers. Equally serious, however, and far less 
recognized, is the significant impact the loss of this information would 
have on the Defense budget. By basing defense planning on a reliable 
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assessment of the threat, we are able to ensure the sufficiency of our 
own forces at minimum costs. If we know where the enemy is putting 

his emphasis, we can make the most effective use of our limited Defense 
dollars. The less we know about the other side, the more we must spend 
to hedge against uncertainties. ' 


4. The Defense Intelligence Organization 


The Defense intelligence organization consists of three separate 
and distinct structures -- one for determining intelligence require- 
ments, one for the operational mechanism, and one for program manage- 
ment -- which support the entire intelligence network. This separation 
of organizational structures has evolved as the result of our efforts 
to satisfy the various intelligence needs addressed earlier. 


In determining requirements, Defense intelligence is structured to 
respond both to the national requirements established by the Director 
of Central Intelligence (DCI), with the advice of the United States 
Intelligence Board (USIB) and to the requirements of defense planners, 
weapons developers, and military commanders. A diagram of the opera- 
tional structure is shown on the following page. 


Defense intelligence program management, as well as all other in- 
telligence activities of the Department, is carried out in close coordin- 
ation with the national intelligence community. The Director of Central 
Intelligence is responsible for the overall coordination of this community, 
and has been provided an Intelligence Community Staff (ICS) to formulate 
and integrate the programs that will satisfy our necessarily diverse 
national intelligence requirements. 


Within the Department of Defense, an Assistant Secretary for Intelli- 
gence has been serving as principal staff adviser for the management 
and allocation of Defense intelligence and monitoring intelligence- 
related resources. His office was established to ensure that the Defense 
Department's intelligence programs are both efficient in the use of 
resources and effective in responding to national and defense needs 
for intelligence support. Its responsibilities also extend to review 
of resources for our “intelligence-related" activities, which fall under 
the rubric of tactical intelligence, and to ensuring the efficient use 
of these-resources as complemented by the intelligence community's national 
level programs. 


The national-level intelligence programs of the Department of Defense 
have been guided and reviewed by the ASD(I) and are referred to collectively 
as’ the Consolidated Defense Intelligence Program (CDIP). This program, 
which is the Intelligence portion of Defense's major Program III (Intelligence 
and Security), does not include "intelligence-related" activities which 
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belong in the combat force and other major programs which they are designed 
to support. However, the ASD(I) has provided both management guidance 

and review in these areas. Chart VA-2 on the following page depicts the 
resource allocation structure as it has been organized. 


5. The CDIP ‘ 


The CDIP includes a number of major program areas which include the 
Consolidated Cryptologic Program (CCP) and the General Defense Intelli- 
Program (GDIP). The management of Signals Intelligence resources and 
activities in the CCP is carried owt by the Director of NSA who acts 
as the program manager. In this role, he determines the resources 
required by NSA and the Service Cryptologic Agencies (SCAs) which coilect 
signals intelligence in the field. 


The General Defense Intelligence Program, which is made up of the 
Defense Intelligence Agency (DIA), Service intelligence organizations, 
and some of the intelligence activities of the Unified and Specified 
Commands, has been monitored by the ASD(I). The GDIP is the primary 
program for the management of requirements and coordination of collection 
activities, the analysis of collected intelligence data and its conversion 
into meaningful intelligence products and services for Department of 
Defense consumers. It is concerned with current intelligence, intelligence 
estimates, long-range studies, and the analysis of foreign scientific 
and technical progress. Included here are the Defense Attache System 
and special elements from each of the three Services that engage in 
collection of human intelligence. 


The Service intelligence organizations, in addition to providing 
intelligence for the coordinated DIA intelligence product, are respon- 
sible for ensuring the collection and reporting of intelligence that 
concerns their individual military missions. 


While ASD(I) has advised on overall intelligence and intelligence- 
related management and resource allocation, it does not produce in- 
telligence. The Defense Intelligence Agency (DIA) is responsible 
to the JCS and the Secretary for integrating and producing coordinated 
Defense intelligence. This distinction between the roles of these 
two organizations is important to the understanding of how the business 
of Defense intelligence is conducted. 


6. "Intelligence-related" Activities 
There are activities in the Strategic Forces, General Purpose Forces, 
Training and Research and Development programs which we now designate as 


“intelligence-related" activities since they are designed to provide in- 
telligence support to military forces. As mentioned earlier, we plan to 
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manage these activities in an intelligence frame-work as well as in their 
basic force structure program. The Deputy Secretary responsible for 
intelligence will maintain overall cognizance over these activities and 
review their development and resource allocation. However, R&D for these 
activities will remain under the cognizance of the DDR&E, who will work 
in close coordination with the ASD(I) to develop and maintain a balanced 
effort in this area. 


There are seven functional categories and specific activities which 
are now labeled “intelligence-related" and others are being considered 
for inclusion as well. The seven categories are: 


(1) Tactical Warning - Those operational assets, such as the 
Ballistic Missile Early Warning System (BMEWS) radars and the Early 
Warning satellites, intended to provide tactical warning (30 minutes 
or less) of strategic nuclear attack on the U.S. by bombers and land- 
based or submarine-launched missiles. 


(2) Airborne Reconnaissance - Those military aircraft employed to 
search, detect, locate, categorize and/or target hostile or potentially 
hostile elements. Included here are the Air Force RF-4C and SR-71, Navy 
EP-3 and RA=5C, and the Army OV-ID. 


(3) Ocean Surveillance ~ Those activities responsive to operational 
commanders and designed to collect and report information on military 
movements on, over, and under the ocean. A major example is the Navy's 
‘Sound Surveillance Under Sea System (SOSUS). 


(4) Data Relay Satellite - A system currently undet development 
which relays strategic command and control communications and other 
important and perishable data. 


(5) Headquarters/Other - Intelligence and intelligence-related 
facilities and staff personnel serving, and organizationally contained 
in, the Unified and Specified Commands and Service Component Commands. 
Their function is to provide intelligence support specifically to 
fulfill the requirements of the Commands to which they are assigned. 


(6) SIGINT Direct Support - SIGINT units subordinate to tactical 
combat: commanders. These units are designed to support combat forces 
in wartime, and are organized and equipped according to the size, 
composition, missions, and operational doctrine of the forces they 
support. 


(7) Intelligence Training - Operation of those facilities with a 
primary mission of intelligence training and education in support of 
Defense intelligence requirements. These facilities qualify military and 
civilian personnel for occupational specialties in intelligence and enhance 
the intelligence career fields. : 
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The activities in each of these categories satisfy specific 
requirements which tie them more explicitly to combat force readiness 
and weapons systems than to a consolidated intelligence function. 
Their proximity and responsiveness to the force structure they support, 
particularly in wartime, are more of a consideration in determining their 
location in our program structure than is their relationship to peacetime 
intelligence activities. 


7. Intelligence Programs 


Surprise Attack 


Recent developments have added new dimensions to the problem of pro~ 
viding timely warning of surprise attack. The previous focus had been 
primarily on warning of surprise nuclear attack. We had reason to believe 
that any major attacks on NATO would be by reinforced Warsaw Pact forces 
and that both the preparations for reinforcement and the actual reinforcement 
would provide indications sufficiently early to prevent tactical surprise. 
However, analysis of Warsaw Pact exercises and other {atelligence information 
acquired since the late 1960's indicates a changing threat to NATO forces, 
particularly in the European Central Region. 


A number of trends over the past several years have emphasized 
a need to consider seriously the threat of a minimum-warning attack 
against NATO. Central to this threat is a growing Soviet emphasis 
in doctrine, procurement, and training exercises on the development 
of a capability to attack without a prior major reinforcement. Given 
that our current systems are focused on indications of reinforcement 
and increased readiness, this could result in a significant decrease 
in the warning of an impending attack. 


In addition, the NATO concept of flexible response and control 
of escalation requires even more detailed and timely intelligence 
Support to decision-makers than would a policy of massive retaliation. 
If our growing capability to collect information can be focused and the 
results processed and correlated in time, it can give the military 
or political decision-maker more opportunities to defuse and control 
a developing crisis. 


A significant part of our effort to respond to this changing 
threat to NATO and the increased information flow is the upgrading of 
the National Military Intelligence Center (NMIC). Improvements include 
collocation with the National Military Command Center, installation of 
improved communications and automatic data processing equipment, and 
acquisition of necessary software to utilize better the capabilities 
of near real-time intelligence collection systems. These improvements 
Should increase the probability of acquiring and recognizing the indications 
of potential military actions as well as providing more effective support 
for crisis management. ; , 
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Support to Operational Commanders 


Operational commanders require direct intelligence support to carry 
out their mission effectively. In the past, both tactical and national 
intelligence systems have been deficient in making optimum use of the 
resources in each other's systems. We ate therefore instituting specific 
provisions which will afford operational commanders a greater utilization 
of our national intelligence systems in emergency and combat situations 
and ensure maximum support to national level decision-makers from 
tactical intelligence-related systems. One ongoing project to use 
tactical resources to aid national decision-makers is the Ocean Surveil- 
lance Information System (OSIS). Currently, this system specifically 
supports fleet commanders-in-chief and numbered fleet commanders with 
processed, all-source ocean surveillance information on a worldwide 
basis. 


Intelligence Support 


Military intelligence in support of defense and national planning 
traditionally focused on analyzing the balance of military power between 
ourselves, the Soviet Union, and the People’s Republic of China. 
Emphasis on these balances will continue. We are, however, seeking 
to broaden our capabilities. 


We continue to face increasing military threats from abroad. 
But in forming an accurate estimate of our rivals, we must also take 
into consideration the differing problems of morale, leadership, 
‘internal politics, and financial structure that they confront. 
Initiatives to improve our analysis of other countries are also under- 
way and new methods of measuring the impact on behavior of such factors 
as foreign training and technology transfers are being sought. 


As foreign military forces employ more highly developed technology, 
develop new doctrines, and change their deployments, we must ensure 
.that all of our staffs and planners are working from the same set 
of information. Machine-aided translation and processing of raw data 
are minimum essential requirements. 


Resource Considerations 


Both fiscal and manpower constraints make it imperative for intelligence 
program planners to achleve the greatest possible economy of operation. 
We have already effected significant manpower reductions, and further 
reductions seem unavoidable. Cutbacks are being concentrated in manage- 
ment and overhead personnel, while manpower required for new tasks else- 
where in the intelligence structure is being obtained through realloca- 
tion from these areas. Since 1971, intelligence manpower has been 
teduced on the order of 30 percent. 
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Even with these severe reductions, we are striving to counter further 
increases in manpower costs by increasing our rate of investment in ad- 
vanced technology. The production of intelligence is a complex function 
requiring the processing, assimilation, and fusion of myriads of pieaes 
of information from scores of sources. To assist in this process, in- 
telligence producers use automated tools whenever pogsible. The Intel~ 
ligence Data Handling System (IDHS) is the umbrella under which all 
expenditures for these vital services are maintained. This increased 
investment will provide a better assessment and analysis of intelli- 
gence data for decision makers, and show savings in manpower and equip- 
ment costs as old equipment is phased out and consolidated, and manpower- 
intensive operations are automated. 


Last year the Appropriations Committees held hearings on the national 
intelligence budget. I regret the reductions that were made. These re- 
ductions occurred at a time when intelligence is exceedingly important 
to our national security. a 


Professionalism 


We recognize that professional analysis continues to be essential 
to the effectiveness of our intelligence operations. To ensure this 
quality, we are concentrating on improving the caliber of personnel 
and reforming evaluation procedures to make sure the experts are heard 
clearly and unambiguously by those who rely on their intelligence 
judgments. 


Improved recruiting, training, executive development, and ‘'track 
record" measurement should strengthen our personnel base. In addition, 
we have expanded efforts to vary assignments and to provide sabbaticals 
in the intelligence community. In addition, specifid measures are be- 
ing proposed to improve the overall efficiency and productivity of 
intelligence personnel. One of these is a request for Congressional 
legislation which would permit the "selecting out" of individuals who 
fail to meet high standards. Another proposal under consideration 
would include the professional intelligence discipline as an exception 
to supergrade quota authorization under 5108 (C) (5), U.S.C.. These 
measures would enable the community to maintain a staff whose profes- 
sional qualifications keep pace with the changing technology employed 
in intelligence collection, processing and production. 


We believe that evaluation of intelligence will improve as we ensure 
direct access by analysts to senior intelligence officials and to policy 
- planning staffs, and as we allow internal intelligence community dissent 
to rise to the policy-making level. While intelligence must remain 
objective, its personnel need not remain isolated. 
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Enhanced professionalism will also result in increased stature for 
the intelligence community. Efforts are being undertaken to ensure the 
provision of pertinent intelligence information to interested mambers 
of Congress, and a corresponding effort js being made to restrain the 
over-classification of data. 
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Chairman Ristcorr. Senator Glenn? 

Senator Gunn. Thank you, Mr. Chairman. 

Mr. Ellsworth, I would like to follow up a little bit on this IG sug- 
gestion of yours. 

Our problem in oversight here, it seems to me, has not been in the 
regular intelligence-gathering activities. Everybody is in full support 
of that. It has been with the covert activities, or the things that would 
have an impact on the world, such as assassination planning, things like 
that that have gone on that no one knew anything about until they 
came out later. 

You point out here with your idea of the Inspector General, that 
this would be in the area of foreign intelligence collection and that it 
would be in that area only, I presume. I would question whether that 
was necessary. 

Do we not already have adequate oversight in the collection func- 
tions, not in the covert activities, which you very carefully stayed 
away from? 

Mr. Etisworrn. Senator Glenn, first of all, my responsibilities are 
limited to DOD foreign intelligence and counterintelligence as far as 
intelligence is concerned. DOD runs no covert operations. I hardly 
wanted to come up here and be in the position of suggesting an inspec- 
tor general over that area. 

But having said that, there have been, as I indicated before, even 
with regard to foreign intelligence collection programs, that we in the 
Defense Department have responsibility for, some revelations of indis- 
cretions and even illegalities during this past period of revelations. 

I think that in order to assist the restoration of public confidence 
and support for intelligence that it would be advisable, if the execu- 
tive branch and the Congress in their collective wisdom so decide, to 
establish an inspector-general function along the lines that I have 
suggested, that is the Inspector General would have complete respon- 
sibility across the whole spectrum of intelligence operations of all 
kinds. 

Senator Gizwn. Are there not any military covert operations going 
on? 

Mr. Exiswortn. None that I know of, Senator. and I think that I 
would know. 

Senator Gienw. That gets to the heart of the problem, does it not? 

Mr. Exusworrn. I think that I would know. but I cannot say 
absolutely. 

Senator Grenn. A couple of weeks ago, I probably would have 
agreed with you, if you made that statement, that you probably knew 
everything about it. Then we had Secretary of State Rusk testify, as 
I said awhile ago, that he was unaware of things going on. He has 
found out since his tenure that there were things going on of which he 
was not aware. 

The reason for asking that question was not just to put you on the 
spot, but if we went this IG route, should that cover not only intelli- 
gence gathering, but should that man then have absolute authority 
to go down and determine any covert activities going on in the mili- 
tary or foreign areas? 

Mr. E:tswortn. Absolutely. 
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é reenter Gienn. You would expand it, then, in your recommenda- 
ion ? 

Mr. Exisworrn. Absolutely. 

Senator Gienn. This advance notice requirement that you are very 
concerned about—and, I think, properly so—should that cover both 
covert and overt activities? 

Mr. Extsworru. My point was—— 

Senator Guenn. Should you separate those two, where there is ad- 
vance notice requirement given, I do not think in regular intelligence 
gathering activities, for instance—I am not trying to put words in 
your mouth—where there would be regular intelligence-gathering ac- 
tivities, I do not think it was the intent of the committee to try to get 
advance approval for the fact that we are going to monitor a broad- 
cast from someplace. 

Mr. Exzcsworrn. I was not prepared to testify on whether there 
should be advance notice in regard to covert operations, but I think 
I did, in response to a question by the chairman. I was attracted by 
Ambassador IIcims’ testimony a few moments ago. 

As a practical matter, in the real world, if a covert operation is con- 
templated, it would certainly be well for the executive branch to come 
up and sit down under well-understood procedures and confer and 
consult with the Congress, or with a certain segment or a portion of 
tho Congress in which the rest of the organization would have 
confidence, 

Tf the indications were that it would not carry, all right. But, on the 
other hand, once there was agreement by a responsibly designated 
portion of the Congress and the operation started, there has to be 
some way of assuring that that agreement and that support will carry 
through and not wash away a little later on. 

. That is the problem that I think has to be resolved and worked 
out; I am not really prepared to go into further detail at this time. 

Senator Guenn. You specified only foreign intelligence collection 
would come under the Inspector General. 

Do you think that realistically you can separate it? 

Mr. Extsworru. Ilere again, my responsibility is only to handle 
foreign intelligence operations and counterintelligence, not covert 
action. 

Senator Grewn. What access to information would this IG have 
that is not now given or that. CIA docs not have the authority to 
collect, just as an [G would have? 

Mr. Exisworrr. I am not sure that he would have any greater 
access than now exists on the part of a variety of people, but it would 
be a central point. Ife would have comprehensive access, and being 
set up as he was, according to my concept, with that autonomy and 
that independence, both in the eyes of the Congress and in the eyes 
of the public and in the eyes of the executive branch itself, I think 
he would find the community much more responsive to an inspector 
generalship than is the use now with Inspectors General integrally 
established inside the very organizations that they are supposed to 
be inspecting. 

Senator Grenn. What would his function be if he found something 
very unsavory to him? If it were wrong, that he was not given the 
proper information, what recourse would he have at that point? 
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Mr. Exisworti. Well, Senator, one can speculate that he would 
have a number of options open to him. 

Reference has already been made here this morning to the fact 
that. the atmosphere has changed, and I would think that his exist- 
ence, that his position, along with the atmosphere that exists would 
act as a tremendous deterrent for the foreseeable future to peccadillos 
that did not meet with his favor. : 

Senator Gienn. Let us say the peccadillos are continuing. 

Mr. Exirswortu. He would have to be equipped with ways to put 
a stop to it. 

Senator Guienn. Do you have any idea what those methods would 
be? 

Mr. Exctswortu. I have not worked those out. 

Senator Gienn. Do you have any feclings on a joint as opposed to 
a single committee which we have discussed. I know the problems of 
secrecy as the committees proliferate. 

Do you have any strong feelings on that one way or the other? 

If we establish a committee, do you feel it should be an intelligence 
oversight committee solely on the Senate side with the House not 
having one, or should it be a joint committee with both ends of the 
Capitol being involved, or should there be separate committees at 
both ends? What would your advice be in that area? 

Mr. Extswortn. I do not have answers to those questions. I do 
not have strong feelings about them. 

Senator Grenn. Unfortunately, we do not either, at his point. 

Thank you, Mr. Chairman. 

Chairman Risicorr. Senator Weicker? 

Senator Wetcxer. Thank you, Mr. Chariman. 

Before I proceed to the questioning of Secretary Ellsworth. is it 
my understanding that Dr. Kissinger is not going to appear before 
the committee tomorrow as scheduled ? 

Chairman Risicorr. Yes. Secretary Kissinger called, and he is deeply 
involved with negotiations now taking place with the Prime Minister 
of Israel on Wednesday. He has asked whether he could appear on the 
5th of February, and the present plans are to have Secretary Kissinger 
appear on the 5th of February. and we will close with the Attorney 
General, Mr. Levi. on the 6th of February. 

Senator Weicker. Thank you very much, Mr. Chairman. 

Secretary Elisworth, I would like to talk about leaks and secrecy. 
I notice on page 2 of your testimony, you say, “The other problem con- 
cerns the danger to secrecy which inevitably occur when one or more 
people who know about and talk about intelligence activities.” 

Then, again, on page 6 of your testimony, you make the statement 
that: 

Experience over the past year has shown that this would not necessarily be 
the case. Both the Senate and the House Select Committees have conceded that 
despite formalized security control procedures, there are few effective brakes 
on an individual Senator or House member from disclosing what he alone decides 
is in the “public interest.” The practical effect is that any single member of Con- 
gress can prevent or bring to a grinding halt an extremely sensitive ongoing 
operation simply by issuing a public statement. 

The reason why I wanted to address myself to the subject is I could 
not help but see in the media and read in the media, the press conference 
of Director Colby, the comments from the White House, et cetera. 
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My question specifically is this. I would like to know specifically 
what in the past year of investigation has leaked that has been of a 
national security interest ? 

Let me be specific. If you mention the incursion into Angola, I will 
argue with you, or the payoff to Italian politicians, or the policy of 
assassination, or the policy of overthrow as exemplified as to the Gov- 
ernment of Chile. I would like to know what activity that we would 
all genuinely consider as national security has been leaked? By way 
of my own comment, I have seen a lot of questionable activity that has 
been brought to the attention of the American people. I would like to 
know what has been leaked that very definitely affects national 
security ¢ 

Mr. Exisworru. I think the items in the press that you are referring 
to, Mr. Colby’s statements and other items in the press, are in reference 
to the report of the [louse Select Committee on Intelligence. In this 
regard, two points are made. First, that a substantial amount of classi- 
fied material was provided to the House Select Committee with the 
understanding that it would not be released to the public unless, or 
until, the proposed release of classified information had been subjected 
to a consultation with the President. 

The point was made by Mr. Colby in yesterday’s and today’s press 
that those consultations had not taken place prior to the proposed re- 
lease of substantial amounts of classified information in the House 
select committec’s report—which I have not seen; I have not read 
this House select committee’s report so I cannot address myself spe- 
cifically to the points which fall under that comment, 

Second, the point was made, both by Mr. Colby and elsewhere in 
the press today, that quite apart from any agreement, there are a num- 
ber of disclosures in that report that probably will, or that will, seri- 
ously and irreparably damage the sources and methods of intelligence 
collection. Again, what the specific points are that they refer to in that 
committee report I do not know, but we would welcome the opportunity 
from our standpoint in the Department of Defense, to go through that 
report and provide to you, Senator, a list of specifications, if there are 
any, of the ways in which the publication of various materials in that 
report have and could have damaged our sources and methods of 
collection. 

Senator Weicker. The reason why we are here, Mr. Secretary, is 
not leaks. The reason we are here is the excessive secrecy which has 
been used to cloak questionable activities and which has been going 
on.for years. : 

I find the sensitivity that exists in this town extraordinary. When 
for a few months the American people are given a glimpse of those 
questionable activities, how quickly parts of the Government start to 
yell and scream for the can to go the other way, and once again 
pete the secrecy which brought about the improper activities in the 

rst place. 

Let me ask you some specific questions. Do you feel that the Amer- 
ican people have a right to decide whether or not we are going to 
engage in any policy, never mind the specifics, whether or not we are 
going to engage in the policy of assassination? Do they have a right 
to participate in that decision ? 
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Mr. Exiswortn. Senator, I think the American people have a vir- 
tually unlimited right to participate in the discussion and debate— 
and should—and the Congress, on their behalf, must consider the 
assumptions underlying policy and the development of policy and its 
specifics. But when it comes to public discussion of specific country 
operations, that is another matter. I do not know anymore about any 
assassination plans than what I read in the newspapers, just as any 
concerned citizen reading the newspapers. However, for my part, I 
would be opposed either as a citizen or as a Government official, which 
I am from time to time, to any kind of a policy that involved opera- 
tions leading to the assassination of anyone. 

Senator Weicker. At least you should have an opportunity to ex- 
press yourself, right ? 

Mr. Ex.tswortu. That is correct. 

But when it comes to public discussion about the sources, technical 
sources, and methods of intelligence collection, then I think—and I 
think that probably most of the American people feel this way—that 
is not a question for public discussion. 

Senator Weicker. I could not agree more. I made that point earlier. 

The fact is, so far, I have not seen that. Yes, I saw some French 
publication come up with its own list of CIA agents. That was not a 
House or Senate committee. I have not seen that type of information 
come forth from the Congress in the way of specifics of names or 
sources, et cetera. I agree with you 100 percent, we have no business 
getting into that. But that is not what has been leaked. 

Do you feel that the American people have a right to determine 
whether or not we should engage in an Angolan operation ? 

Mr. Exisworru. Yes. 

Seri Weicker. Certainly they would not have if it had not been 
leaked. 

Mr. Extsworra. I myself have very little difficulty justifying the 
participation of the U.S. Government in the operation in Angola in 
the way that we did. There would be room for debate and difference, 
but my own view of that is that that was a correct operation from a 
policy point of view for the United States to be engaged in. 

That is to say, the United States attempt to assist those elements 
on the local scene in Angola that were trying to resist the imposition 
of Soviet and Cuban policy directions on the evolution of their govern- 
ment and their country was not incorrect. 

Senator Wercxer. [ am not arguing that point, Mr. Secretary. Do 
you think it is valid to debate that point ? 

Mr. E.rsworru. I do. 

Senator Weicker. Or as Mr. McCone said yesterday, it should be 
decided by two or three Senators—which is in effect what happened— 
however, I believe it should be a matter of policy that this kind of 
activity be known by the. American people, is that correct, regardless 
of what point of view you take? 

Mr. Exxswortn. I am not directing myself precisely as to whether 
that operation should be known. I am saying that there is nothing 
wrong with the American people debating and discussing both the 
assumptions underlying a policy of that kind and the policy itself. 

Senator Wercxer. I am not trying to be critical of you personally. 
T think it is a fine statement. I think your answers are highly intelli- 
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gent and sensitive. It may add to the problems posed in our country 
today. I am not addressing myself to you personally. I am addressing 
myself to the rationale and sensitivity that seems to be displayed by 
the een as to the information getting out to the American 
eople. 

: dc not know one member of this committee or one Member of the 
Congress that feels the details of this operation, whether it is the 
FBI, CIA or whatever law enforcement or intelligence agency it is, 
ought to be a matter of public record. Obviously, it should not. 

s to the policies of these agencies, there is something that I feel 
very definitely belongs in the hands of the American people. Whether 
it is the Angolan operation, Italian politics or assassination in Chile, 
it is American money, it is American lives that are going to have to 
pay the coinage involving those sorts of operations. I think they have 
a right to decide for themselves what they want to do. 

That is the only point I am trying to make to you here. That we 
confuse what appeared in the foreign press and was someone else’s 
handiwork when what the Congress has done in effect has been to 
try to get a handle on certain policies that we should have had a 
handle on a long time ago. 

Mr. ExiswortH. Permit me to examine that report and analyze it 
from the standpoint of damage to sources and methods and submit 
that analysis to you. 

Senator Weicker. Fair enough. I will go along with you 100 per- 
cent on the sources and identification of individuals. 

Thank you, Mr, Chairman. 

Chairman Rretcorr. Senator Nunn? 

Senator Nunn. Mr. Chairman, I really have one question following 
Senator Weicker’s dialog today and yesterday. I am puzzled about 
the kind of legislation proposed. I have not read any that would in 
effect subject our decisions like Angola or Italy or any other to a 
national plebiscite. 

T have not seen any legislation that would carry out that kind of 
suggestion. 

Senator Wuicxer. I would like you as a cosponsor to Senator Baker’s 
and my bill. ; 

Senator Nunn. Is that what it’s going to do? Are we going to have 
a national debate on every foreign policy decision ? 

T have not read the bill in that way. 

T am puzzled about where we are leading with this kind of dialog. 
Maybe, Mr. Ellsworth, I should direct a question to you. 

Is there any kind of proposed legislation that you have seen that 
would do this? You commented on legislation here that would subject 
any covert activitics to national debate. I know the committee has got 
to consider it. I do not know where the dialogs lead to. 

Did you comment on that in your statement ? 

Mr. Ex.sworttt. No; not really. 

We are talking about three different categories of activities. First 
of all, in my statement I said that it was undesirable for the Depart- 
ment of Defense to be subjected to a detailed advance notification re- 
quirement. This has been proposed in some draft legislation. 

In regard to our intelligence activities, I made the point that what 
we regard as intelligence is the collection, analysis, and dissemination 
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of information; this is something that is entirely different and needs 
to be clearly distinguished from covert operations, and that we do not 
have responsibility for any covert operations. 

Then the question came up, what about somet hing like Angola? 
Would you like to have that excluded from being subjected to an 
advance notification requirement ? 

That is not really within my responsibility, but I went ahead and 
answered the question. I said, well, as a practical matter, I thought 
it would be desirable that if any such operations were contemplated 
that there should be consultation with the Congress in advance, and if 
indications were that it would not be supported down the line, it would 
not be initiated. 

On the other hand, if the indication was, that Congress would sup- 
port an operation, then everybody had to understand that there would 
be solid, reliable support down the line. 

Senator Nunn. That would be through a process that the Congress 
would establish with a proper oversight committee and a dialog be- 
tween the executive branch and the legislative branch that would not 
take place in a public forum or on national television. 

Mr. Exxsworru. That is correct. 

The third area under discussion in my colloyuy with Senator 
Weicker, was my express belief that there should be no limit on the 
public discussion in this country of the assumptions that underlie 
policy, particularly foreign policy, but I did not state that there 
should be any public discussion of secret sources and methods of in- 
telligence collection, so that is where we are in those three categories. 
Iam really a little out of my jurisdiction when I talk about them. 

Senator Nunn. That clarifies it. I probably came in on the tail- 
end of the discussion. 

Regarding paramilitary kinds of operations, do you think that in 
the present atmosphere in this country it is possible to carry out any 
large-scale covert or paramilitary operations by the United States of 
America without a discussion in the public about it or without the 
approval of the American people? 

Mr. Eviswortn. Then it is not covert. 

Senator Nunn. That is right. 

Do you think that we can have a paramilitary operation of a covert 
nature in this atmosphere ? 

Mr. Etisworti. Not in the present atmosphere. 

Senator Nunn. Mr. Chairman, there are a few questions that may 
have been already asked. I will yield the balance of my time. 

Chairman Risrcorr. Senator Brock ? 

Senator Brock. Thank you, Mr. Chairman. 

I am not sure whether I have any questions or not. I am much dis- 
tressed by the conversation—I think the thing that bothers me in all 
of these hearings, we tend to mix apples and oranges. I do not think 
that people know what in the dickens they are talking about half the 
time, particularly in this area. 

I am a little bit disgusted with some actions on the House side, par- 
ticularly where leaks have occurred either from the committee or the 
staff—I do not know where they came from, to be honest with you; I 
know they have been leaked—that some individual placed himself 
above the law and above the executive branch and above his colleagues 
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in determining what is and what is not in the national interest, and I 
do not think that individual has that right. 

With the purpose of this hearing, I think we have to set up a 
procedure by which the Congress can make a determination as to the 
rights and wrongs of a particular policy and the responsibilities that 
go with the implementation of that policy. It is the Executive’s policy ; 
it is not the Congress’ policy. If we want to change the Constitution, 
we had better start there. 

For the moment, at least, the Constitution ascribes that responsi- 
bility to the Executive. It is our responsibility to oversee the imple- 
mentation of that authority, to sce that it is within the context of the 
Constitution and the will of the American people. 

I do not think it is a question of whether or not Angola should or 
should not be debated in public. It is whether or not we should have a 
process by which we determine what can be debated in public and 
what can not. 

I think that is what you are seeking to support. 

IT am much distressed by the whole tenor of this process in the past 
year. I do not quite know how to bring this back to square with the 
sense of responsibility that goes beyond the hunger for press. I think 
it is essential that this committee have the best advice we can to achieve 
an oversight that is responsible, because the kind of oversight we have 
is not, in my opinion. 

If you would like to comment on that nonquestion, I would be de- 
lighted to have your thoughts. 

Mr. Extswortn. You know, Senator, you have said a number of 
things that a Member of Congress can say and the rest of us cannot 
suy. I guess I will not comment on your comment, if I may be excused 
from doing so. , 

Senator Brock. I would be interested to know if you have great dis- 
agreement with me on any significant point. 

Mr. Exzsworriu. We all have a problem. If I may say so, I think 
that we have two problems with regard to intelligence. 

One is that wo need a measure of oversight in order to limit and 
prevent the kinds of abuses there have been, and there have been some 
indiscretions and illegalities. 

Senator Brock. And it clearly has been the Congress’ inability to 
oversee what has brought that about. 

Mr. Etrswortn. And we have a problem with the intelligence com- 
munity that has not been touched on. The general impression regard- 
ing our intelligence functions in this Nation is that the quality of in- 
formation collection dissemination, and analysis are pretty good. 

Speaking personally, my impression is rather the contrary. I think 
the indiscretions and ilegalities, quite apart from the issue of differ- 
ing opinions on the assumptions underlying policy, have been exposed 
and have been brought under control. I do not think at the present 
time they constitute an ongoing problem. 

I think the general problem of information quality, particularly 
with respect to our intelligence analysis, is really something that needs 
a great deal of thought and attention; speaking for the Department 
of Defense, we are giving this area a great deal of attention and 
energy. 
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On behalf of all of us, I hope we can reatly improve our under- 
standing and our ability to analyze the information that we collect. 
We have wonderful collection capabilities, but we do not have as 
high a quality in our ability to analyze and understand what it is 
we have. 

Senator Brock. I think that is true of all of us. 

I might just ask you to comment specifically on the question that 
has been raised several times here with regard to the proliferation 
of committees. 

You mentioned it briefly in your statement. You might want to 
comment specifically on the proposal that the oversight committee 
be, number one, a joint committee and number two, a committee that 
has both authorization and appropriation prerogatives. 

You have been in the Congress; you know the process. I would 
appreciate your view as to whether or not that is a practical way 
of going about it. 

The reason I ask the question is that we have a particularly diffi- 
cult problem with defense intelligence that is distinct from the Defense 
Intelligence Agency or the intelligence activities of the CIA. It seems 
to me that it is going to be very difficult for us to describe the param- 
cters of oversight for a committee if we take the jurisdiction from 
Armed Services, for example, of DLA oversight which do not then, 
by the very exercise of our oversight in one committee, does not remove 
from the other committee some knowledge that it needs to view 
the defense budget in its total context. 

Tam having great difficulty in trying to describe the jurisdictional 
question. 

Mr. Exrsworrn. I understand your questions, and I have a couple 
of comments. 

No. 1, the Congress can create one strong oversight committee, or 
two. I don’t really feel strongly whether there should be a joint 
committee or whether there should be a Senate committee and a House 
committee. I do not want to comment on that; I do not have strong 
feelings about it, but we would welcome one strong committee or two 
strong committees that the rest of the Congress would trust to exer- 
cise oversight. But as far as authorization or appropriation jurisdic- 
tion is concerned, we would have real problems dealing with the 
authorization committees and the appropriations committees we now 
deal with, plus dealing with one or two additional committees. 

We have completely agreed with what you said about the fine grain 
detail difficulties of breaking out intelligence budget program func- 
tions. We must not lose sight of the fact that the greatest. consumers 
in terms of items of intelligence in the entire Government are the 
military, whether they be tactical commanders or component com- 
manders or unified or specified commanders or the Joint Chiefs or the 
Secretary of Defense or the research and development. people. 

A good deal of the intelligence collection and the intelligence con- 
sumption is integral—as a support function—to other jobs that are 
being done by Defense Department personnel. 

Tt is extremely difficult to break this out. It can be done. For the 
Appropriations Committees this year, as I indicated in my testimony, 
we are making an effort to break it out to the extent necessary. For 
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purposes of an oversight committee we have not been able to figure out 
how it could be done in a foolproof manner. 

We, of course, will respond to whatever the Congress decides in its 
wisdom ought to be done, but it will be extremely difficult to break 
out—and to draw a sharp dividing line between—so-called national 
intelligence and so-called tactical intelligence. You can define them 
arbitrarily but functionally it is impossible to separate them literally. 

Senator Brock, The ITouse would solve your problem. They would 
eliminate the defense intelligence function. 

Senator Nunn [presiding]. Senator Percy ? 

Senator Percy. I would like to take a minute to comment on Sen- 
ator Weicker’s debate that he has orbited here. 

I think in the bicentennial year it is particularly appropriate that 
he raise this issue and the broad philosophical question. He has helped 
us define what our role and responsibility is in the Government. 

T take a somewhat different position. I think we do have a right to 
know in many, many areas, but we also, in a democratic republic, 
have the right to secrecy. 

We started out that way. 

If, in Philadelphia, at the Constitutional Convention, we had had 
television cameras pointing down on that conference and daily report- 
ing of what went on, I doubt we would have ever created a Union. 

They imposed a very strict secrecy pledge, which was universally 
held, and that held together that convention and held together that 
Union. I doubt that the Washington Post would ever have solved its 
labor differences if they had to negotiate in public. I would doubt that 
any labor-management problem could ever be settled if it could not 
somehow be done with people speaking directly to each other. 

T wonder how different heads of state operate, if they walk into the 
White House and feel what they are saying in confidence to the Presi- 
dent of the United States about a third party, a third power, is being 
tape recorded and might subsequently be released. 

Tt is the difference between a Scnator or a Congressman being told 
what is being asked by a reporter is background and off the record 
and not for attribution or for public consumption. There is a vast 
difference between what that legislator says. 

I think that we have to constantly remind ourselves that we are a 
representative form of Government and certain duties and responsi- 
bilities have been delegated to the President by election and to Mem- 
bers of Congress by election. We do not necessarily have to make every- 
thing public. As I talk to people, they do not really feel that many 
of these things need to be public. : 

T have assured myself that we have caused irreputable damage in 
our intelligence gathering by publicity. T cannot imagine that the 1n- 
telligence services of Great Britain, Germany, France, and other 
sophisticated countries, formed long before we were and which save 
us invaluable time, effort, and money by revealing to us the confi- 
dences they have gained at great cost to themselves, are happy about 
publicity. Maybe danger can now flow as the result of the feeling that 
maybe their sources may be publicly revealed and cause someone to 
be shot or dry up information sources. 

That is not a question, Senator Weicker, other than to say the ques- 
tion you raise is a very profound one, and I think it is going to help 
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us. You served a great public interest in raising the issue as to what 
our role and responsibility is. 

I have just a few questions, 

In your testimony this morning—are you testifying on behalf of the 
National Security Agency as well as other components of DOD? I 
think the Agency, the National Security Agency, must have an input 
into these hearings. Part of your testimony was as an individual. 

Mr. Exrswortn. The only time I testified as an individual, which I 
did with the permission of the White House but not necessarily the 
support of the White House, was with respect to that one unique idea 
about the intelligence communitywide Inspector General. The rest 
was on behalf of all defense intelligence elements, including the Na- 
tional Security Agency. 

Senator Percy. Do you think we should separate covert activities 
from intelligence gathering activities in the CIA, or are they so bound 
up together that they must be carried on by the same Agency? 

Mr. Exrswortn. That is not a question to which T am really pre- 
pared to respond, simply because I have not thought it through. 

Senator Percy. If, at any time, you would like to communicate your 
views on that, we would value your judgment in a private communi- 
cation. 

Does NSA file its output through DOD and does it receive its in- 
structions through DOD? 

Mr. Exisworti. The NSA is a national agency which is assigned 
to the Secretary of Defense as executive agent to the President for 
management: purposes, The NSA is tasked, as are most of the other 
intelligence collecting agencies that have wider scopes than just the 
military. by the DCT as chairman of the USIB—-US. Intelligence 
Board. The USIB advises the DCT on taskings and priorities for the 
various agencies, including NSA. 

It is from DCI that NSA receives its taskings and priorities. 

Senator Percy. Does NSA get requests for information from other 
agencies and not just through DOD? 

Mr. Erxisworri. Oh, yes, the USIB funnels in requests from the 
whole spectrum of consumers. 

Senator Percy. Would you want to comment on how these requests 
are coordinated ? 

Mr. Errswortir. They are coordinated at the USIB meeting. The 
USIB is a Board comprised of Agency representatives from the 
various elements of the intelligence community that meets under the 
leadership, chairmanship, of the DCI. It is at USIB and USIB sub- 
committee meetings that the taskings and priorities are developed and 
coordinated. 

Senator Percy. T assume. just for purposes of clarification, that 
when former Secretary Clifford testified that he thought that Congress 
should not. have a veto operation over major intelligence covert activi- 
ties, but they should have prior notice of any major activities, that you 
disagree with that testimony. 

Mr. Extsworti. That they should not have a veto? 

Senator Percy. They should not be able to veto, but they should have 
prior notice of any major intelligence undertaking. ; 

Mr. Exisworrm. Oh, yes, I disagree with that. From our standpoint 
it wonld be undesirable as a practical matter as well as, I think, a 
matter of law. It would be unfortunate for us to have to submit all of 
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our plans for intelligence activities, or even all of our major intelli- 
gerice activities, to the Congress in any form for advance notification. 

I would hope that the committee would not look with favor on that 
idea. As I mentioned previously, I am not talking about covert opera- 
tions and actions, I am talking about the kinds of intelligence collec- 
tion, analysis, and dissemination that we regularly do. 

Senator Percy. Do you think it is possible for a major intelligence 
undertaking by the Defense Department to be gotten underway and 
put into action without your knowledge? 

Mr. Exzrsworti. No. 

Senator Percy. Lastly, Mr. Katzenbach suggested last week that all 
orders for intelligence requests be written down for the file. He felt 
that by committing an order to writing and by describing in writing 
what is to be undertaken and the objective of that undertaking, even 
though it would be put under lock and key, the very fact that it existed 
and it had to be done prior to the activity being undertaken would act 
as a safeguard against activities that might be carried on if just done 
verbally without any written communication whatsoever. 

Do you concur with that ? 

Mr. Extswortit. For the most part, however, there are times when 
you do not have time-—when time does not permit writing down orders. 

The way in which all of our operational agencies conduct themselves 
is via the paper audit trail, Sometimes there is too much of it, some- 
times it gets to bea paper chase, 

By and large, except where there are immediate tactical considera- 
tions—as there have been in recent years—where time does not permit, 
there is a prior written request specifying in detail what is wanted 
and why. Otherwise, the operating agency would not be clear about 
precisely what it is to do. 

Senator Percy. I thank you very much indeed. If I have any time 
left, I yield it to Senator Weicker to respond in any way he wants, if I 
have in any way misinterpreted the question he is putting to us. 

Senator Nunn. Senator Glenn ? 

Senator Guenn. Thank you, Mr. Chairman. 

Mr. Ellsworth, we are all concerned with having the best. intelligence 
activity that we can. That is the goal for the future as far as making 
future decisions, not only policy decisions, but military, tactical decis- 
ions too. We are concerned with that. 

We have quite a proliferation of committees and groups and different 
agencies that are responsible in this area all working together. 

What suggestions would you make if you had to wind up a one-two- 
three-four or half a dozen things to do? What specifically would you 
recommend to improve our intelligence collection and the evaluating 
system now ? 

Mr. Extsworrn. I have a number of things in mind, Number one, I 
would upgrade the quality of the personnel that are in the DIA by re- 
lieving the DIA of the necessity of handling personnel in general ac- 
cordance with Civil Service Commission regulations. We have a real 
problem in the DIA with regard to that matter. 

That is not a stricture that applies to the CLA, for example. They 
are relatively free of those limitations, DIA is not. We would like to be 
free of them, or freer than we are now, and perhaps that is the principal 
suggestion that I have evolved so far. 
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As I said before, I have been in this area of responsibility now for 
about 4 weeks. I have not really had the time to think through, Senator 
Glenn, all the things that I want to do. 

We do have six or eight task forces under my direction working on 
the development of recommendations and options which would improve 
intelligence activities in the Department of Defense and in the na- 
tional intelligence agencies for which we have executive responsibility. 
I am not prepared yet to go into detail on any recommendations. I will 
ina short period of time. 

Senator Guewn. Perhaps the question is too broad. 

Seriously, while we are considering our whole committee structure 
and oversight function, it seems to me that it is a logical time to assume 
whether our intelligence operation is really lined up with the proper 
authorities and proper agencies, or should there be a combining or 
whole new alinement or a new intelligence IG as was suggested ? 

All of these things, of course, would change all of these alinements. I 
would welcome any suggestions you might have, after you have been 
on the job and feel that you can see some things you do not like. I think 
we would all like to know it, because we have quite a proliferation of 
agencies now and riding herd on all of these different groups and 
making sure that whatever activities they get into are something with 
which the American people and the Congress agree is quite a big job. 

I am not just concerned with that negative as ect, riding herd on 
people. I am concerned that we have. the best one finest intelligence- 
gathering activity in the world. Our future may be determined by that 
type of information. 

I am happy to hear people say that we have the best intelligence- 
gathering apparatus in the world now, but is it adequate? I do not 
know. 

I would like to make it even better than it is now, whatever those 
steps might be. 

I would solicit your opinion on what those steps might be on mak- 
ing more effective gathering of operations. 

Mr. Ex.swortu. Thank you, Senator. 

When I get a little further along, I will certainly be coming up to 
Capitol Hill explaining our ideas to the authorization committees and 
the appropriations committees. At that time, I would be glad to make 
myself available to the Government Operations Committee, 

Senator Grewn. Thank you. 

Senator Nunn. Mr. Ellsworth, I have one question. 

In your dialog with Senator Percy, vou stated—and in your state- 
ment you made it plain—you are not in favor of advance notice of 
covert activities. 

I understand in your dialog with Senator Percy that you distin- 
guished between covert intelligence-gathering activities and covert 
political action kinds of activities. 

Is that a distinction that can be codified 2 

Mr. E.tsworrn. Yes, sir. 

The distinction between intelligence-gathering activities and oper- 
ations can easily be codified. 

Senator Nuwn. T would like very much for you to submit to this 
committee your ideas about how that kind of a distinction can be 
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drawn in legislation and also the practical effects of it on your agency 
and also the other agencies as you see it. 

We have had other witnesses testify that the difference between 
those two is extremely difficult to draw. 

Mr. Exrswortu. Really ? 

All right, I will do what I can. 

Senator Nunn. I think it would be very helpful, if you could. I do 
not know whether it can be ‘done or not. Certainly it will come up in 
the markup of this legislation as to whether that can be separated out. 

The other question is: If you did say in legislation that the commit- 
tee does not have to have advance notice of individual activities in the 
intelligence gathering area, could you also lay out a requirement that 
the committee be notified of the broad guidelines under which this in- 
formation would be gathered ? 

Mr, Exiswortu. Easily. 

Senator Nunn. Could that be done? 

Mr. Extswortu. Easily. 

Senator Nunn. Senator Weicker ? 

Senator Wercxer. Thank you, Mr. Chairman. 

I have one more question for Secretary Ellsworth, however, I would 
also like to use this occasion to respond to your comments and the com- 
ments of Senator Percy. 

First of all, to Senator Nunn. This Senator does not advocate and 
has never advocated a national plebiscite. What I have and do advo- 
cate is an end to no debate. 

That is what has precipitated not only this hearing, but the rash of 
hearings throughout the Congress, the fact that the Congress did not 
debate on behalf of the people the crisis and issues confronting this 
country. ; 

Senator Percy alludes to the fact that the Constitutional Convention 
started off in secrecy. I would like to allude to the fact in New England 
the government was first just a town meeting where everybody par- 
ticipated in the decision. 

That is the beginnings of the United States. 

It then evolved, both at the local level and Federal level that that 
vote was turned over to a representative of the people, a Senator and 
a Congressman. 

So, in response to my colleagues, it is not a question of going back 
to a town meeting form of government; we are too big. But I do 
believe the time has come to stop the drift to what in the past has been 
referred to as.an imperial presidency. 

There is a duty that sits on the shoulders of each one of us in the 
Congress. We are not—and I have to draw issue with Senator Percy— 
we are not accountants after the fact. We are policymakers along with 
the executive branch of Government and our handiwork is reviewed, 
to that extent, by the judicial branch. 

So I reemphasize that what is at issue here is whether or not the 
Congress of the United States is willing to take the unpleasantness on 
its shoulders and decide for the people that it represents the outcome 
of our policies and the direction of our policies. 

The reaction that we are involved with today is the reaction to 
excessive secrecy, not to excessive knowledge. Reference has been made 
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to the damage caused by the information released in the last couple of 
years. 

I believe that the damage caused by secrecy is far greater. 

The war in Vietnam was embarked upon and continued and con- 
tinued under the veil of secrecy, and certainly, whether we are talking 
about our economy or whatever, nothing has caused more damage to 
the United States of America than that conflict that came about in an 
atmosphere of secrecy, that was continued in secrecy, and would have 
been continued if secrecy had not been broken. 

I have total] faith in the decisions of the American people as long 
as they have the facts upon which to decide and that is all I am asking 
for here today, that their elected representatives—all of them, not 
just the President, but all of them—take that responsibility on their 
shoulders, take the unpleasantness, not give the President the author- 
ity or give somebody else the authority. 

We have had everybody in here, Directors of the CIA, various agents 
of the administration, Secretaries of Defense, et cetera. As far as as- 
sessing what went wrong, there should be a whole Jine of Congressmen 
and Senators at that bench right there. As much went wrong there as 
anywhere else. 

Secretary Clifford yesterday was just as concerned as I was that the 
great danger now is not that there will be an over-reaction, but that 
we will go right back to the old system. That is the danger. That is 
what bothers me about the press of the last several days, or the com- 
ments of the administration the last several days. 

Some people have overstepped their bounds. They probably have 
in the House—but, you cannot use that as an excuse to go back to the 
old system. If you want this democracy supplanted with some crazy 
alternative, or if you want our intelligence or law enforcement sup- 
planted with some crazy nothing then we will just go back to the old 
system. ‘The next time around, they will just be kieked out, lock, stock, 
and barrel and we will be left with nothing out there in the way of 
intelligence or law enforcement, or indeed, a democratic system. 

That is my call. Not for the extremes of yesteryear or for a con- 
tinuing investigation, but swing that pendulum back in the middle 
where it can survive, as far as our law enforcement capability is 
concerned. 

Senator Brock. Will the Senator yield? 

Senator Weicker. I yield to the Senator from Tennessee. 

Senator Brock. I think it is only fair to the witness for him to under- 
stand why the style and perhaps the emphasis of the Senator from 
Connecticut and myself has a certain divergence today, that I com- 
pletely subscribe to today, because we are both sponsoring the same 
bill. and we agree thoroughly and totally on where we will end up. 

I just want the record to be clear on that. 

Senator Weicxer. Thank you very much, Senator Brock. 

I wish the public could see the agonizing that goes on behind the 
scenes as we discuss these matters as to where it is we do want to end 
up. 

So far this argument so many times is couched on the extreme posi- 
tions on both sides, among those of us who are trying to come to a 
middle position, or a new position, something that the country has not 
lived with before, but the very fact it is new is what is going to make 
this country survive. 


Approved For Release 2001/09/10 : CIA-RDP90-00735R000200130001-0 


Approved For Release 2001/09/19, -,CIA-RDP90-00735R000200130001-0 


This last question, Mr. Secretary, the justification books in the 
Comptroller’s Office are already broken out to illustrate the consoli- 
dated intelligence budget which is under the national intelligence 
budget. Tactical intelligence is separated, is that correct? Or is it 
possible now to apply virtually your own accounting procedures to 
break these matters up ? 

I was a little confused on that. 

Mr. Ex.tsworru. That is what we are attempting to do in response to 
Chairman Mahon’s request. 

Senator Weicker. Thank you, Mr. Chairman. 

Senator Nunn. I might just say, Senator Weicker, in brief response, 
that I certainly agree with your opening statement that we need to 
stop the pendulum in the middle. I think the charge of this committee 
is to prevent the status quo, and to prevent the pendulum from swing- 
ing in a certain direction on the other side. 

I would say what continues to puzzle me, though, is how all of the 
people’s representatives in Congress are going to debate this kind of 
issue. I still have not seen a legislative proposal that would do that. 

I repeat if there is a legislative proposal that engages all of Congress 
in a decision whether we should furnish covert activity or aid to any 
kind of foreign agency, I have not seen it. At some point the Con- 
gress has to put its faith in a certain committee to really carry out 
congressional oversight. 

I thought that was a point that all of us agreed on, but some of the 
conversation has left me very puzzled about that. 

I would be glad to yield to your response to that. 

Senator Brock. If I may respond myself, I think the purpose that 
we ras is to do exactly what the Republic docs with the Congress 
itself. 

We do not have town meetings on every issue. We elect represent- 
atives, and they do represent in the Congress. We also elect repre- 
sentatives for the committces, and that is what we have done today. 
That, in fact, is a representation of the entire Congress, in turn, the 
entire American people. 

So it may be a question of semantics. 

Senator Nunn. I think that is right. I certainly think that Congress 
has got to exercise proper oversight. I do not think we have that over- 
sight now. 

T do not know if we are in that much disagreement, but at some point 
there has to be a decision made. 

We are not. going to be able to involve everybody in Congress on 
every decision. We are not going to be able to have a national debate 
on every problem. It is just impossible. 

Again, I have not seen anybody who is proposing that so I do think 
we are not far from agreement. 

Mr. Ellsworth, do you want to comment on any of my dialog? 

Mr. Exzswortm. I do not have really anything further to add, Sen- 
ator, to the splendid dialog that has taken place. 

; Senator Nunn. We will adjourn until Monday morning, until] 10 
o’clock. 

[Whereupon, at 12:20 p.m. the committee recessed, to reconvene 
Monday, February 2, 1976 at 10 a.m. ] 
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OVERSIGHT OF U.S. GOVERNMENT INTELLIGENCE 
FUNCTIONS 


MONDAY, FEBRUARY 2, 1976 


. U.S. SENATE, 
CoMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D.C. 

The committee met, pursuant to recess, at 10:05 a.m., in room 3302, 
the Dirksen Senate Office Building, the Honorable Abraham Ribicoff 
(chairman of the committee) presidng. 

Present : Senators Ribicoff, Nunn, and Glenn. 

Staff members present: Richard A. Wegman, chicf counsel and staff 
director; Paul Hoff, counsel; Paul Rosenthal, assistant counsel ; 
Marilyn A. Harris, chief clerk, and Elizabeth A. Preast, assistant 
chief clerk. 

Chairman Ripicorr. The committee will be in order. 

I understand Mr. Calamaro is here. 

Mr. Cartamaro, Yes, Senator. 

Chairman Ristcorr. Mr. Halperin is here too. Why do not both of 
you come up? Usually, I start the hearings at 10 o’clock. My two 
Senators are not here. Could I impose on you, when the Senators come, 
to step aside for a few minutes. This way, we can save time. 

Mr. Halperin and Mr. Calamaro, would you proceed as you will? 

Mr. Hatrerty. Mr. Chairman, I have a prepared statement that I 
would like to ask to be put into the record. 

Chairman Ristcorr. Without objection, it will be printed at the 
conclusion of your testimony. 


TESTIMONY OF MORTON H. HALPERIN, DIRECTOR, PROJECT ON 
NATIONAL SECURITY AND CIVIL LIBERTIES 


Mr. Hatrerw. I really wanted to make a few points. T have had a 
chance to look over the statements that have come before. I just want 
to comment on some things that it seems to me have not gotten suf- 
ficient attention. 

Tt seems to me, the first thing to remember is that these hearings are 
being held, and there is an interest in improving oversight, because 
we now have a public record of abuses by almost all of the intelli- 
gence organizations whose existence we know of. 

I think it is important to emphasize that these are not aberrations 
as they occasionally have been called, that most of these abuses were, 
in fact, programs of these agencies, programs that went on in many 
cases for 15, 20, and 25 years, programs which clearly violated the 
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laws of the land and the Constitution, the charters of the agencies, 
and the ideals for which we stand in the world. 

For example, the mail opening program was a regular program of 
the CIA, regularly approved, and it went on for 20 years. The pro- 
gram of NSA intercepting all of the international cable traffic sent 
abroad by American citizens was again a regular program authorized 
at the highest levels of the Agency and which went forward over a 
period of 25 years. The FBI program of entering people’s homes and 
offices without warrants was again a regular program; so was the 
Cointel program of the FBI. 

All of these were not aberrations; they were regularly approved 
programs in the formal systems of the agencies, in many cases ap- 
proved by the heads of the agencies, in many cases approved by the 
President of the United States. 

So it seems to me it is not enough to say that times have changed. It 
is not enough to say that we have good people in these agencies now. 
It seems to me clear that Congress needs to legislate changes in the 
structure of the intelligence community, changes in the scope of civil 
and criminal penalties, and what this committee is now focusing on, 
it needs to create an effective oversight system. 

The second point that I would make is that I think it is essential 
that the oversight committee have functions relating to domestic in- 
telligence, including the FBI, as well as national intelligence from 
the CIA and Department of Defense. 

One reason for this is that if one looks at the abuses that have 
occurred, they almost all occurred at the nexus between those two 
things. The question is what should be done that overlaps between 
foreign intelligence and domestic intelligence. 

The mail opening, for example, was largely a counterintelligence 
program run by the CIA really for the FBI to try to discover the 
efforts of the Soviet Union to recruit agents within the United States. 

The NSA cable reading program was basically a program which 
was a service to the FBI, to the Drug Abuse Agency, and so on. 

The CIA CHAOS program arose from the mingling of the require- 
ment to know whether there were foreign connections with these or- 
ganizations and the question of what activities they were engaged in 
in the United States. The CIA ended up collecting information about 
domestic dissidents that the FBI was unwilling or unable to collect. 

The hard problems have come precisely in trying to relate foreign 
intelligence with domestic intelligence. Therefore, I would urge the 
committee to not be put off by statements by administrators and budg- 
eteers that say it is very hard to break this out, and we do not know 
exactly which is national intelligence or which is tactical, which is 
domestic intelligence or which is law enforcement. 

The committee should insist that the job of administrators and 
budgeteers is to make the distinctions that are important for policy 
purposes. It is clear that oversight in this area requires that one 
committee look at both what the foreign agencies are doing and what 
the domestic agencies are doing. 

Let me turn then to the question of secrecy, leaks, and the question 
of who has the authority to authorize the disclosure of information. 

I think it is important to emphasize that the problem is too much 
secrecy. We had comments in the last few weeks trying to create the 
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impression the problem is leaks. The problem is and remains that 
information that should be released is not released. 

It is important to recognize that the problem is mainly within the 
executive branch of the Government. There are hundreds, if not 
thousands, of people within the executive branch with authority to 
classify information and with authority to declassify information, 
and that authority, the authority to keep things secret, is used rou- 
tinely to keep information secret precisely to prevent public debate, 
to prevent public and congressional debate on the issues. 

Even when the motive for secrecy is a more legitimate one, the 
view that release will harm national security, often no attention is 
given to the importance of public debate. The executive branch does 
not balance the public’s right to know and the Congress’ right to the 
information against its perception of the national security needs for 
secrecy. 

It simply looks at the national security need for secrecy or its own 
bureaucratic interests in secrecy or the President’s political interests 
in secrecy, and says we will keep this information secret because it is 
in our interest to do so. 

Therefore, it seems to me that one needs to try to right this balance. 

I would also point out, while there have been some complaints 
lately of leaks from the Congress, that most of the leaking that occurs 
in this town occurs in the executive branch. Indeed, the extent of 
leaking from the executive branch is so large as to make the small 
amount of leaking that comes from the Congress really very insignifi- 
cant in the process. 

Presidents have never been able to keep their own staffs from leak- 
ing. I think that they should deal with that problem rather than 
assert that the leaks come from the Congress. 

In my view, the process now is one of which Congress is basically 
dependent on leaks from people in the executive branch who want the 
information to come out. That should not be the case, 

It is essential that the oversight committee of the Senate be able 
to demand the information that it needs from any part of the intelli- 
gence community and that it be able to make its own decisions about 
whether information should in fact be made public. 

The procedures that the Senate Select. Committee has followed are, 
in fact, the right ones, and the appropriate ones both politically and 
constitutionally. As I understand it, what the committee has done when 
it decides to make public information that it has obtained, it submits 
the information to the intelligence community, gives it ample oppor- 
tunity to raise objections to that, notifies the President of what it pro- 
poses to make public, and considers his objection and then makes its 
own decision about whether it should be released or not. 

In my view, that is the proper procedure and one that I would urge 
the committee to follow in setting up rules for the oversight committee. 

Senator Risicorr. Mr. Halperin and Mr. Calamaro, our two Sena- 
tors are here now. Could I impose upon you two gentlemen to step 
aside temporarily and give Senator Nelson and Senator Cranston an 
opportunity to be heard ? 

Mr. Harrertn, Certainly. 

Chairman Rtsrcorr. Thank you. 

Senator Nelson, we are delighted to have your views. 
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TESTIMONY. OF HON. GAYLORD NELSON, A U.S. SENATOR FROM 
THE STATE OF WISCONSIN 


Senator Netson. Mr. Chairman, members of the committee, my testi- 
mony is directed to the question of domestic surveillance of American 
citizens, not to the question of foreign intelligence activities. Thus, my 
remarks are addressed to the provisions of S. 189, which I have intro- 
duced with some modifications and several cosponsors on three occa- 
sions since June 18, 1973. 

Two years earlier, on April 14, 1971, I introduced S. 1550, legisla- 
tion proposing to create a commission composed of both representa- 
tives of the public and congressional Members charged with the re- 
sponsibility to “investigate the entire range of domestic surveillance” 
and recommended oversight legislation. This 1971 legislation pre- 
ceded Watergate by 2 years. 

The fundamental responsibility of Congress to protect the constitu- 
tional rights of its citizens from unlawful intrusions by agencies of the 
Government. has existed from the time of our founding. It was not cre- 
ated by Watergate. The disclosures of Watergate simply exposed in a 
dramatic fashion the failure of Congress to perform one of its funda- 
mental responsibilities. 

This history is recited simply to show that we have neglected an 
important responsibility for decades and to point out that specific 
legislation on domestic surveillance has been pending in the Senate 
for 5 years without conclusive action as of this date. The first two 
legislative proposals in April of 1971 and June of 1973 were referred 
to the Judiciary Committee. The next two were introduced in No- 
vember of 1973 and January 1975. They were drafted to assure their 
referral to the Government Operations Committee because, quite 
frankly, we thought the chance for some action was better here. 

Senator Jackson and I offered this same bill 114 years ago. with 
only minor differences, on the Senate floor as an amendment to the 
Privacy Act sponsored by Senator Sam Ervin. We withdrew the 
amendment upon receiving assurances hearings on the legislation 
would be held by the Government Operations Committee. 

Those hearings were held on December 9 and 10 of 1974. Including 
testimony before this committee on May 31, 1974, this will he the 
third occasion I have appeared before this committee or one of its 
subcommittees on this legislation. 

I recognized that when Senate Resolution 231, which I sponsored 
along with 14 cosponsors, was adopted it would not. be practicable 
for this committee to proceed any more expeditiously than it has to 
this date. Thus I wish to commend the chairman and members of the 
committee for proceeding to grapple with the two problems of domes- 
tic surveillance and foreign intelligence activities. 

When we drafted the original Senate Resolution 231 in my office, 
we were concerned primarily—indeed, exclusively, as a matter of fact, 
with a timetable for action on the issue of domestic surveillance. By 
agreement the resolution was drafted and a timetable for legislative 
action set that would permit. the committee and the Congress to receive 
the benefit of the deliberations and recommendations of the Church 
committee established by Senate Resolution 21. 

Unfortunately, I think, during the first 5 days of hearings the 13 
witnesses appear to have devoted their testimony almost exclusively 
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to the issue of foreign intelligence activities. I’ve found this impres- 
sion from the witnesses prepared statements and the resulting cover- 
age in the press. I do not know whether domestic surveillence 
_questions have been raised with the witnesses. But in terms of major 
emphasis, FBI Director Clarence Kelley appears to have been the only 
witness who addressed himself to the problems of domestic surveil- 
lance. I hope this emphasis on foreign intelligence operations indicates 
that the committee is satisfied that its prior two hearings in 1974 have 
established a sufficient record to enable it to establish a procedure for 
oversight of domestic surveillance activities. If my hope is not justi- 
fied, then I trust the committee will call witnesses to testify on the 
specific question of domestic surveillance and the legislation pending 
before the committee on that, issue. 

Both domestic surveillance and foreign intelligence operations are 
very important issues. However, in my view, the more important 
issue is not the one on which the committce has been hearing testimony 
and which has been generating publicity these past 2 weeks. The vital 
issue is domestic surveillance which involves the constitutional rights 
of American citizens and which if left unsupervised poses a threat 
to stability and freedom in this country. If this committee and Con- 
gress can address themselves to only one of these issues, in my judg- 
ment, our primary concern should be to create a mechanism overseeing 
domestic surveillance. 

Let me briefly elaborate my concern on this point : I hope the com- 
mittee does not assume that there is any important similarity between 
the nature and character of the problems raised by the Government’s 
involvement in domestic surveillance as contrasted with its involve- 
ment in foreign intelligence activities. These two activities present 
fundamentally different problems and must be dealt with separately, 
in different ways and pursuant to different legal and constitutional 
guidelines. I do not believe it is practicable to attempt to design a 
single oversight committee to deal with both of these problems. 

Periodically, from 1971 to 1974 my staff and I attempted to desi 
a bill to provide congressional oversight of both of these activities 
in a single committee. After 3 years of considering the problem and 
discussing it with various constitutional authorities, we concluded 
that one committee should not be charged with the responsibility of 
overseeing both activities. 

Oversight of foreign intelligence activities is necessary, and I be- 
lieve a practical, effective method can be designed. However, a num- 
ber of practical, political, and difficult policy decisions must be made 
in areas where a consensus is not yet clearly discernible. 

Domestic surveillance involves fundamental questions of individual 
constitutional rights. Foreign intelligence activities do not. 

There are clear guidelines under which to conduct oversight of do- 
mestic surveillance—the Constitution and Federal statutes as inter- 
preted by the courts. There are no such guidelines for foreign 
intelligence activities. 

Domestic surveillance oversight does not involve difficult political, 
foreign policy, and military security problems. Foreign intelligence 
activities do. 

Domestic oversight does not involve problems of preclearance of 
sensitive matters. Foreign intelligence activities do. 
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Domestic oversight does not involve any serious problems of “leaks” 
that might involve our security as a Nation. Foreign intelligence activ- 
ities do. 

Because of the existence of clear guidelines and the absence of 
major unsolved policy problems, the task of overseeing domestic sur- 
veillance is relatively simple. 

The legislation that is pending before you, S. 189, which was intro- 
duced by myself, Senator Jackson, and Senator Muskie, would estab- 
lish a Joint Congressional Committee to oversee domestic surveillance 
activities. 

I would ask that the balance of my statement be placed in the rec- 
ord. I would also ask the committee’s permission to insert in the rec- 
ord two prior statements I have made concerning the need for this 
legislation. 

Chairman Rietcorr. Without objection. 

Senator Netson. I would just like to emphasize a few important 
points. The most significant aspect of overseeing domestic surveil- 
lance—and one key difference between domestic and foreign over- 
sight—is the availability of clear guidelines by which an oversight 
committee could distinguish legal surveillance from illegal. Those 
guidelines are furnished by the first amendment, fourth amendment, 
Federal statutes, and case law interpreting them. 

The proposal in this bill would create a joint committee. A joint 
committee strikes me as preferable because it would focus responsi- 
bility in one committee, to the benefit of both Congress and the ex- 
ecutive branch. However, the composition of the committee does not 
strike me as a crucial issue. I would certainly view a Senate commit- 
tee, as well as a joint committee, as being acceptable. 

My proposal would set up an oversight committee and require, that 
at least once a year, the head of each agency that had any authority to 
conduct any kind of surveillance testify under oath concerning its do- 
mestic surveillance activities of the previous year. If the agencies had 
engaged in wiretapping or other activities that involved search and 
seizure under the fourth amendment, the agency heads would be re- 
quired to show that the agency had demonstrated probable cause to 
the court in compliance with the Constitution, and that the court had 
then issued a warrant on probable cause. 

This is a simple matter. I see nothing sensitive about it, 

Unlike the foreign intelligence area, it. would not be necessary for 
the agencies to obtain prior clearance of proposed surveillances from 
the oversight committee. I do not envision, for instance, that the FBI 
would have to seek permission from the committee to undertake wire- 
taps against members of the Mafia. In our constitutional system, this 
role is played by the courts, checking the proposed surveillance to see 
if the requisite probable cause can be demonstrated-—given the judicial 
role, and the clear guidelines for the committee. Legislative oversight 
of surveillance activities after the activities have taken place should 
be adequate to assure compliance. 

Moreover, as a practical matter, compliance will be further assured 
by the obligations which my bill places on the representatives of the 
agencies. The agency heads will be on notice that they will be called 
at least once a year to testify under oath about their agency’s surveil- 
lance activities. They will know that the committee has the power to 
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subpena other witnesses whose testimony will be relevant; for exam- 
ple, the committee might hear testimony from FBI division heads in 
New York, Los Angeles, and Milwaukee 1 year; and San Fran- 
cisco, New Orleans, and Miami, the following year. They will be aware 
of the penalties for false testimony. These provisions will inevitably 
help deter illegal surveillance. In sum, this is a simple bill, making a 
simple proposal for an oversight mechanism. I would hope that the 
committee would act on it and send it out, and J think that it can be 
passe within the timetable set forth in Senate Resolution 231. 

In any event, I would urge very strongly not to treat foreign intel- 
ligence activities and domestic surveillance as one problem because 
there is no significant similarity between them. One of them involves 
security and constitutional rights of our citizens, the other does not. 

Thank you. 

Chairman Risrcorr. Thank you. 

T only have one basic question for you, Senator Nelson. 

Do you think that domestic counterintelligence as distinct from do- 
mestic surveillance could be included in the new committee with for- 
eign intelligence? 

Senator Netson. Under my proposal, we scek to oversce all surveil- 
lance of American citizens occurring within the jurisdictional boun- 
daries of the United States. Domestic counterintelligence could very 
well fall under this heading. However, if you are going to set up a 
committee to oversee foreign intelligence, it would be perfectly sound 
for that committee to oversee anything involving matters of foreign 
intelligence or foreign relations. Domestic counterintelligence could 
well be a subject for that committee as well, I do not think that would 
pose any problem. 

We covered it here because we were not doing anything about foreign 
intelligence activities. Our focus was simply all surveillance or in- 
telligence activities occurring in this country. 

Chairman Ristcorr. What do you have in mind when you talk about 
domestic surveillance ? 

Senator Netson. I have in mind military surveillance of. civilians 
which the Ervin committee uncovered, which included the use of mili- 
tary intelligence officers to infiltrate church and political organiza- 
tions throughout the country during the Vietnam period. 

The FBI engages in domestic surveillance regularly. We have not 
specified what agencies should be covered. The goal of the bill is to 
insure that every agency of the Government which engages in domestic 
surveillance would come before an oversight committee to report on 
their activities. I am not talking about foreign intelligence, spies or 
that sort of thing. I am talking about surveillance activities within this 
country. We are dealing with the question of the FBI Director and all 
of his far-flung activities, as well as the surveillance activities of other 
agencies, 

Chairman Risicorr. Frankly, I think the committec has a problem. 
We are under instructions to send a bill to the Rules Committee by 
March 1. Our hearings go right through Friday. Starting Friday, as 
you know, there is a recess until the 16th. 

On the 18th, I have formally notified the members of the committee 
that we will start markup. It seems to me that gives us 10 days, includ- 
ing the weekend. That will be quite a task, with all of the differences 
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of opinion and controversy, to put together an oversight committee to 
handle foreign intelligence. 

Frankly, I do not think that we are going to put together another 
oversight committee by March 1 to cover domestic surveillance. I 
want to be very frank and honest with you. Trying to do them both is 
what is bothering me. 

First we have the problem of getting a quorum to act. Whether I 
could get the other committee members together to stay with this task, 
I do not know. I am going to try. 

I do not foresee the possibility of doing both by March 1, 

Senator Netson. I appreciate the nature of the problem. What dis- 
turbs me is that in the area of domestic surveillance, it has been obvious 
for years that. something should be done. 

I made a major speech on the floor of the Senate in 1967 pointing out 
what a threat this kind of activity was presenting to the country and 
recommending congressional activity. I proposed oversight legislation 
in 1971, 1973, 1975, and it is clear there is no substantial barrier, sub- 
stantive or political, to its adoption. It does not involve this difficult 
business of preclearance of covert operations or what the Congress 
should know or how to police leaks. 

This bill has been drafted several times. The mechanics are simple. 
The constitutional guidelines are relatively clear. It is not a difficult 
question. It is a comparatively easy question. 

Overseeing foreign intelligence is another matter. I stopped trying 
to draft legislation in this area because there were so many difficult 
policy judgments remaining to be made. 

I think the time has come to face the domestic surveillance issue 
head on and legislate on the problem. If you tie the two issues together, 
I think we will be taking action which will leave constitutional rights 
unprotected 5 years from now. That’s what worries me. 

thairman Ristcorr. Let me ask you, do you support the Church 
bill? : 

Senator Nerson. I have not seen it. 

Chairman Riniccrr. The basic concept of it? 

Senator Netson. I am opposed to the concept of joining them in one 
committee. I think it would be a disaster. Unless some persuasive rea- 
son that I am not now aware of were advanced, I would move to sub- 
stitute on the floor of the Senate a proposal to separate oversight of 
domestic surveillance and foreign intelligence. There is not a simi- 
larity of any consequence between the problems raised by foreign in- 
telligence activities and domestic surveillance and intelligence activi- 
ties. There are no individual constitutional rights involved in foreign 
intelligence at all. That. is the whole question in domestic surveillance. 
And I don’t believe that legislation combining the two into one com- 
mittee will pass the Senate. 

Chairman Rintcorr. Senator Glenn ? 

Senator Guenwn. Thank you, Mr. Chairman. 

Some of our testimony and our efforts at trying to decide whether 
to set up a single committee or whatever it is going to be—this bothers 
me somewhat. that vou feel that these are that separable into very 
clear delineations of responsibility, because I think some of the testi- 
mony before the committee has indicated that there is a considerable 
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overlap here, that some domestic surveillance is done in developing the 
leads for the international problem, whatever it may be, and that there 
is a considerable overlap here. 

Ilow would you take care of a situation like that ? 

I want to protect against the political misuse of anything domesti- 
cally just as much as you do, of course. That is where we have run 
afoul in the last 2 years in a particularly bad way. 

How would you take care of the situation where there is a domestic 
surveillance set up between CIA and FBI and IRS or whoever, and 
there are taps going on which develop something which might be very 
important in international intelligence. 

- That would not come under your bill, or would it? Would it be 
pepered and would it get into the area of foreign intelligence? 

- My direct question is to develop this idea of how separable these 
things are into their nico little pigeonholes. I question whether it is 
separable. 

Senator Netson. In my view, the problem you are raising is rela- 
tively minor. Iistorically, if the CIA was conducting surveillance on a 
foreign spy, and the spy left Paris, for example, and came to New 
York, the FBI, theoretically, would pick up the case. In operational 
terms, there is overlap between domestic and foreign, but it is handled 
relatively easily. Setting up a committee to oversee domestic surveil- 
lance would not affect the operational capacities of the agencies, and 
the occasional overlap between domestic and foreign surveillance is not 
a strong argument against having a committee for domestic surveil- 
lance oversight. 

The touchstone of my legislation is surveillance activities within 
the jurisdictional boundaries of the United States. The issue is the 
security of the people of this country against unchecked police power. 
The security of the people’s constitutional rights under the fourth and 
fifth amendments is the whole heart of the matter of overseeing do- 
mestic surveillance of any kind. 

If the intelligence agencies are involved in surveillance with inter- 
national or foreign overtones or implications, it may well be a matter 
which would come also to the attention of a committee overseeing 
foreign intelligence. This duplication does not concern me. My pur- 
pose is to make sure that at least if an American citizen is involved, 
an oversight committce be informed and be able to ascertain whether 
proper constitutional procedures were followed. 

The committee would not be concerned with the particular details 
of every surveillance—whethor it involves a foreign spy in this coun- 
try, an American acting as a foreign agent, or a member of the Mafia— 
as long as the investigating agency goes into court under the fourth 
amendment, makes application for a warrant and presents its evidence 
of probable cause to believe that a crime is being committed or is about 
‘to be committed. If the court agrees, it issues a warrant. 

What we are trying to guarantee is that at the end of the year, the 
FBI Director comes in and testifies that, “we had probable cause to 
conduct surveillance on Mr. X.” The Director would not have to give 
the targct’s name; in most cases, the committee would probably not 
want to know it. On occasion, when they would, a small subcommittee 
might be appointed to examine that surveillance. 


66—413—76——19 


Approved For Release 2001/09/10 : CIA-RDP90-00735R000200130001-0 


Approved For Release 2001/09/10 : GU4-RDP90-00735R000200130001-0 


So the overlap within this country between foreign and domestic is 
not an oversight problem. All the committee that I am proposing 


would deal with is this country and the constitutional rights of our 
citizens. 

Senator Granwn. Would you cover just certain of the intelligence 
operations, or the whole thing 2 

What I am getting at is this. CLA right now, as T understand it, 
it is illegal for CTA to be involved in domestic surveillance now. The 
F BL has that job. 

Would you limit this to just FBI and IRS and solely domestic or- 
ganizations, or would you ‘nclude the whole bag, all the CIA and the 
whole works, even though they are technically excluded from domestic 
surveillance now # 

Senator Nenson. The CLA would be included. The goal is to have 
the Directors of the agencies come before the cominittee where they 
would be asked: Are you in compliance with your authority, or have 
you done any surveillance activity in this country 

Senator Gurny. Including CTA? 

Senator Netson [continuing]. Including CTA. 

Tf he says “No” under oath, that is the end of the hearing. 

Senator Gunn. If he says “Yes,” he has violat ed his charter. 

Senator Nrrson. If he says “Yes,” he has violated his charter. If 
he says “No” and has done it, he has committed perjury, which is a 
pretty good reason for not violating your charter. 

Senator Gienx. We know from testimony that, CIA has participated 
in many of these activities in yjolation of their charter. That gets back 
to the whole area of overlap that is existent now. But I see difficulties 
separating these two things out as clearly as you think they can be 
separated out. 

Senator Newson. I do not think that is difficult. 

Tn the first place, it is very unlikely that anybody who knows they 
are coming before the committee, under oath, will violate the charter. 
Do you think J. Edgar Hoover would have done the things he did if 
he was going to be here under oath with the penalties of perjury and 
he knew that his deputy would be called in and he knew somebody 
from the FBI in New York would be called in and he knew that at 
some stage he is going to be caught? 

What is dangerous is unsupervised power. Jf people have power 
and know that nobody is ever going to supervise them, they are likely 
to abuse their power. 

The purpose of this legislation is to make sure that power is not 
abused. 

Tf there is any surveillance within the country of an American 
citizen, it should be covered by the committee, established by my legis- 
lation, §. 189. Even though it may be that an American citizen 1s a 
hired spy from the Soviet Union, he is an American citizen and he 
does have constitutional rights. 

{ do not think you could ever create a lacuna jn the law that will not 
be expanded widely. 

Recent administrations have argued that you can have a warrant- 
less wiretap for national security reasons. That is absolutely 


preposterous. 
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The fourth amendment is clear. But President Nixon said that we 
can have a warrantless wiretap for national security. It turned out that 
what he considered a national security risk was anything that threat- 
ened him. For this reason, you cannot have any exceptions at all— 
either to a warrant requirement or to the requirement that surveillance 
be reported to the oversight committee. 

I think it would be simple enough—any activity conducted in this 
country involving clectronic surveillance—no matter what it is—would 
come under the jurisdiction of this committee. If it involved foreign in- 
telligence, it would be under the other committee as well, but the func- 
tion in the domestic field would be to insure that the Constitution is 
complied with. 

Senator Guenn. Thank you very much. 

Mr. Chairman, how hard and fast is our mandate of March 1? I 
know this was given to the committee. These things are so important, 
on how we are going to set them up. I am very concerned that we do 
not rush something through here and try to get something out cover- 
ing one part of this. 

When I think about the point that Senator Nelson made about sep- 
arating these things out is something that we should definitely consider. 

Chairman Ristcorr. I do not think you can. Senator Nelson is talk- 
ing about two committes. I am very skeptical that within a reasonable 
period of time we can set up two oversight committees, and I question 
whether the Senate would work its will on two committees at this 
time. Before the year is up, they might. I do not think at this time they 
will. ; 

This is something that you can bring up with Senator Nelson on 
the floor. I do not know the interest of the other members. We have two 
members here today—I do not know on the 18th whether I will be able 
to get a quorum. 

Senator Nutson. When I drafted that bill wo put some target dates— 
you were involved in it, as I recall. We picked one we thought would 
be reasonable, and we hoped that we would pass legislation by June 1. 
If it cannot be dono, I think it would be worthwhile to come to the 
floor and propose an amendment extending the time a bit. I think it 
would be a good idea to formally extend the time rather than just ig- 
nore the resolution, 

Chairman Risicorr. I think the deadline on the Church bill is March 
1. We do not have that restriction on this bill. 

Senator Nexson. What. the resolution said was that there should be 
a recommendation on bills proposed to the committee and action by 
the Senate by Junc 1 on the issues of domestic surveillance and for- 
eign intelligence gathering. 

There is no direction, of course, in the resolution that the issues 
must be handled in one committee. 

Chairman Risicorr. The resolution for March 1 is specifically on 
the Church bill. 

Senator Netson. No. We do not mention any bill at mal, 

Chairman Rrstcorr. Not yours. I think there wag ». eestriction in the 
Church bill. T was not on the floor. My unaerstang:ag, fyom the staff, 
is that the Church bill was put in on Thursday. 1. contained that lan- 
guage that we should report a bill by March 1 to the Rules Committee. 
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Senator Netson. If they did, they just took the language out of the 


resolution which we passed. 
Chairman Ristcorr. It says here, this is a bill that was read twice 


and by unanimous consent was referred to the Committee on Govern- 
ment Operations to report not later than March 1, 1976, then to the 
Committee on Rules and Administration to report not later than 
March 20, 1976. 

It is specifically in S. 2893. 

Senator Nezson. That is a rather interesting concept. From now on, 
every time a bill is put in, if you want it passed, put a date in it by 
which it has to be passed. 

Chairman Riercorr. Thank you very much. 

Senator Nexson. Thank you very much. 

[The prepared statement of Senator Nelson with additional infor- 


mation, follows :] 


Preparep STATEMENT oF Hon. GayiorD Nevson, 4 U.S. SENATOR FRoM THE 
STATE OF WISCONSIN 


My testimony is directed to the question of domestic surveillance of American 
citizens, not to the question of foreign intelligence activities. Thus my remarks 
are addressed to the provisions of S. 189 which I have introduced with some 
modifications and several cosponsors on three occasions since June 18, 1973, Two 
years earlier on April 15, 1971, I introduced S. 1550 creating a commission com- 
posed of both public and congressional members charged with the responsibility 
to “investigate the entire range of domestic surveillane::” and recommend ‘over- 
sight legislation. This 1971 legislation preceded “Watergate” by two years. The 
fundamental responsibility of Congress to protect the constitutional rights of its 
citizens froin intrusions by agencies of the government bas existed from the time 
of our founding. 1t was not created by “Watergate”. The disclosures of “Water- 
gate” simply exposed in dramatic fashion the failure of Congress to perform one 
of its fundamental responsibilities. 

This history is recited simply to show that we have neglected an important 
responsibility for decades and to point out that specific legislation on domestic 
surveillance has been pending in the Senate for five years without conclusive 
action as of this date. The first two legislative proposals in April of 1971 and 
June of 1973 were referred to the Judiciary Committee. The next two were intro- 
duced in November of 1978 and January 1975. They were drafted to assure their 
referral to the Government Operations Committee because, quite frankly, we 
thought the chance for some action was better here. 

A year and one half ago Senator Jackson and I offered this same bill with 
only minor differences, on the Senate floor as an amendment to the Privacy 
Act sponsored by Senator Sam Ervin. We withdrew the amendment upon re- 
eeiving assurances hearings would be held by the Government Operations Com- 
mittee. Those hearings were held on December 9 and 10 of 1974. Including testi- 
mony before this committee on May 31, 1974 this will be the third occasion I 
have appeared before this committee or one of its subcommittees on this 
legislation. 

T recognize that when 8S. Res. 231, which I sponscred along with 14 co- 
sponsors, was adopted it would not be practicable for this committee to pro- 
eeed any more expeditiously than it has to this date. Thus I wish to commend 
the Chairman and members of the committee for proceeding to grapple with 
the two problems of domestic surveillance and foreign intelligence activities. 

When we drafted the original S. Res. 231 in my office we were concerned. 
primarily and exclusively, as a matter of fact with a timetable for action on 
the issue of domestic surveillance. By agreement the resolution was drafted and 
a timetable for legislative action set that would permit the committee and the 
Congress to receive the benefit of the deliberations and recommendations of the 
Church committee established by S. Res. 21. 

Unfortunately, I think, during the first five days of hearings the thirteen wit- 
nesses appear to have devoted their testimony almost exclusively to the issue 
of foreign intelligence activities. FBI Director Clarence Kelley was the one 
exception. I hope that indicates that the Committee is satisfied that its prior 
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two hearings in 1974 have established a sufficient record to enable it to establish 
a procedure for oversight of domestic surveillance activities. If my hope is not 
justified, then I trust the committee will call witnesses to testify on the specific 
question of domestic surveillance and the legislation pending before the com- 
mittee on that issue. 

Let me briefly elaborate my concern on this point. It is this I hope the com- 
mittee does not assume that there is any important similarity between the na- 
ture and character of the problems raised by the Government’s involvement in 
domestic surveillance as contrasted with its involvement in foreign intelli- 
gence activities. These two activities present fundamentally different prob- 
Jems and must be dealt with separately, in different ways and pursuant to 
different legal and constitutional guide lines. I do not believe it is practicable to 
attempt to design a single oversight committee to deal with both of these 
problems. Periodically from 1971 to 1974 my staff and I attempted to design 
a bill to provide Congressional oversight of both of these activities in a single 
committee. We finally gave up and confined our efforts solely to the issue of 
domestic surveillance. 

Oversight of foreign intelligence activities is necessary, and I beieve a prac- 
tical, effective method can be designed. However, a number of practical, politi- 
tical and dfficult policy decisions wili need to be made in many areas where a@ 
consensus is not yet clearly discernible. 

Domestie surveillance involves fundamental questions of individual consti- 
tutional rights. Foreign intelligence activities do not. 

There are clear guidelines under which to conduct oversight of domestic sur- 
veilliance—the Constitution and federal statutes as interpreted by the courts. 
There are no such guidelines for foreign intelligence activities. 

Domestic surveillance oversight does not involve difficult political, foreign 
policy and military security problems. Foreign intelligence activities do. 

Domestic oversight does not involve probleras of pre-clearance of sensitive 
matters. Foreign intelligence activities do. 

Domestie oversight does not involve any serious problem of “leaks” that 
might involve our security as a nation. Foreign intelligence activities do. 

Because of the existence of clear guidelines and the absence of major unsolved 
policy problems, the task of overseeing domestic surveillance is relatively simple. 
My legislation would establish a joint congressional committee to oversee 
domestic surveillance. At least once a year, the representatives of the CIA, 
FBI, IRS and every federal agency that engages in surveillance would be 
required to appear before the committee with all relevant documents and 
other evidentiary matcrials to testify under oath about the full scope and 
nature of their respective agency’s spying activities within the United States. 
The joint committee would be entitled to all relevant information concerning 
these activities. There would be no exceptions. Since the agency representatives 
would be testifying under oath, a failure to disclose certain surveillance activities 
would expose them to the possibility of criminal sanctions, The committee would 
also have the power to subpoena other individuals, public or private, who could 
provide testimony or evidence relative to the surveillance activities of the federal 
agencies. 

The committee will issue reports as often as it deems necessary, but would be 
obligated to report at least annually. These reports would include the com- 
mittee’s findings as to whether the government is complying fully with the law, 
whether the courts are exercising their review powers diligently, and whether 
additional legislation is needed to protect the right of privacy and other constitu- 
tional rights from government surveillance. 

The requirement that each government agency engaged in surveillance report 
at least annually imposes a legal obligation on both the committee and the 
agency heads which cannot be evaded. In my judgment, this specific require- 
ment is preferable to more general language requiring the agencies in question 
to keep the committee “fully and currently informed”. The looser standard 
lends itself to easy abuse and the subjective judgment by the agency heads or 
the committee chairman that the committee knows enough about the agency’s 
activities, 

At the same time, the burden placed on the legitimate law enforcement 
activities would be minimal. As noted above, my proposal does not envision 
that the oversight committee would be involved in approving or clearing 
instances of domestic surveillance before that surveillance is initiated. This 
responsibility is assumed by the courts which review proposed surveillances 
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for the requisite probable cause when a warrant is requested. The oversight 
‘ecommittee’s concern would be whether the warranted requirement had been 
followed. In instances where the obligation to obtain a warrant had been evaded, 
the official involved would be exposed to criminal or civil sanctions. The cota- 
mittee would also be concerned with determining whether the warrant appli- 
cation was being done carefully or in a perfunctory manner. 

Because prior consultation between the committee and the Executive branch 
will not be involved, the problem of maintaining secrecy assumes much less im- 
portance. Although the Justice Department has argued in certain cases that 
courts could not be trusted with information about certain sensitive surveil- 
lances relating to national security, there is absolutely no evidence to support 
this claim. As to the oversight committee, I do not envision that it would be 
particularly concerned with uscertaining the identity of individuals who were 
under surveillance or the names of individuals who were working with the law 
enforcement agencies as informers. The committee’s concern would be insuring 
that the government was acting lawfully—whoever the individuals or groups 
under surveillance were—and understanding the surveillance practices of law 
enforcement agencies in order to recommend additional legislation necessary to 
curb abuses. 

My legislation provides for the establishment of a joint congressional commit- 
tee, rather than a Senate committee. A joint committee would have the advan- 
tage of housing responsibility for overseeing domestic surveillance in one body, 
which would be beneficial to both the Congress and the government agencies 
required to report to it. I realize that a number of previous witnesses have ex- 
pressed the view that a separate oversight committee in each House should be 
established. While my view that a joint committee would be preferable remains 
unchanged, the important thing is that the Congress create some mechanism to 
insure that domestic surveillance will be overseen. If this committee decides to 
propose the establishment of a Senate Oversight Comntiitee, to handle domestic 
surveillance, I would certainly support that proposal. 

My thinking about the committee’s membership has undergone some changes, 
The 1973 version of my legislation provided that the committee would be com- 
posed of the leadership of both Houses and the ranking majority and minority 
members of fourteen committees of Congress which have jurisdiction in areas 
which would be affected by the oversight committee’s work. Subsequently, I con- 
«luded that a committee of this size would be unwieldy and that the proposal 
-Was somewhat unrealistic in view of the workload of the ranking members of 
major committees and the leadership. Additionally, I recognized the advantages 
of a more flexible proposal which would open the committee to talented and 
interested younger members of Congress. Consequently, S. 189, the current ver- 
sion of my legislation, proposes that the committee be composed of eight members 
of each House, four to be appointed by the majority lecder and four to be ap- 
pointed by the minority leader. 

8. Res. 231 committed the Senate to act by March.1, 1976 on proposals for 
legislative oversight and to pass by June 1, 1976, “such appropriate legislation 
as may be necessary in order to assure that the intelligence activities of the 
Federal Government are effective and consistent with the Constitution and laws 
of the United States”. The controversies presently surrounding foreign intelli- 
gence operations should not divert the Senate from its cbligation to act on and 
pass legislation which would secure individual freedom. Congress should not 
delude itself that the threat to civil liberties has passed because domestic sur- 
veillance has moved off the front pages of the newspapers. 

Political philosophers have long thought that power unchecked will eventually 
become power abused, and the events of recent years have sadly confirmed the 
wisdom of their observations. In the Federalist Papers, James Madison wrote 
that Congress was “the confidential guardian of the rights and liberties of the 
people.” It is time we met our responsibility and safeguarded our precious free- 
dom. Unchecked police power has violated the rights of countless Americans; 
it threatens the rights of all. 


PREPARED STATEMENT OF Hon. GAYLorn NELSON, A U.S. SENATOR From THE STATE 
OF WISCONSIN BEFoRE SUBCOMMITTEE OF INTERGOVERN MENTAL RELATIONS OF THE 
CoMMITTEE ON GOVERNMENT OPERATIONS ON DECEMBER 0, 1974 


More than twenty years ago, Supreme Court Justice Felix Frankfurter de- 
scribed the evolution of tyrannical power in the Executive Branch: “The accre- 
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tion of dangerous power does not come in a day. It does come, however slowly, 
from the generative force of unchecked disregard of the restrictions that fence 
in even the most disinterested assertion of authority.” 

Unfortunately, Justice Frankfurter’s observation does much to explain why 
individual liberty has been eroded by an ever expanding web of surveillance 
conducted at all levels of government. For many years now, the government 
has used both simple and sophisticated techniques to exercise almost unlimited 
power over the individual. The government installs wiretaps, plants electronic 
Lugs, uses computerized information to assemble dossiers on individuals, and 
engages in other surveillance activities which make a mockery of the individual 
‘freedoms guaranteed by our Constitution. 

The dangers of uncontrolled government surveillance were exposed again 
only last month. The J ustice Department released a report detailing the “eoin- 
telpro” program—the FBI's secret surveillance and disruption of organizations 
which the FBI considered to be a threat. These organizations included the 
Urban League, the Southern Christian Leadership Conference, the Congress 
on Racial Equality and other politically active groups. Jt was not shown that 
the individual members of these organizations were violating the law, and the 
FBI did not seek or receive the approval of the Attorney General or the President. 
Acting entirely on its own, the FBI engaged in these activities between 1956 
and 1971. These activities included sending false and anonymous letters to 
discredit selected individuals in the eyes of their peers, informing an employer 
of the individual’s membership in a particular group so that the individual 
might be fired, passing on information to credit bureaus to harm the individual 
economically, and even disclosing information to the media of one individual's 
love life. The activities were terminated when the “Media Papers” publicly 
exposed some of them in 1971. And it was understandable why such public 
exposure would be a deterrent. The Justice Department’s study called some 
of those activities “abhorrent to a free society,” and Attorney General Saxbe 
gaid that the disclosures underscored the need for the Justice Department to 
supervise the FBI more closely. 

These revelations concerning the FBI coincided with other revelations con- 
cerning the surveillance activities of the Internal Revenue Service. According 
to recently disclosed documents, the IRS—(acting at the behest of the White 
Plouse—monitored the tax records and political activities of 8,000 groups and 
8,000 individuals between 1969 and 1973. The groups monitored included the 
Urban League, Americans for Democratic Action, the National Student Associa- 
tion, the Unitarian Society and the National Council of Churches. These IRS 
activities did not reflect a neutral enforcement of the tax laws; they tepresented 
instead a blatant attempt to secure private information about the politics of 
people whose views did not coincide with those of the White IIouse. Indeed, 
these secret activities were continued for four years despite the fact that there 
was little information to show violation of the tax laws.) 

These FBI and IRS actions, as well as other surveillance activities, make 
clear the need for Congressional controls of government spying. To this end, 
Senator Jackson and I introduced 8S. 2738, a bill which would establish a bi- 
partisan joint committee of Congress to oversee all government surveillance 
activities. I am submitting for the record an amended version of the legislation. 
The amendments are basically only refinements of the existing language. 

Under this bill, at least once each year, representatives of the FBI, the IRS, 
and every governmental agency that engages in surveillance would be required 
to testify before the joint committee under oath about the full scope and nature 
of their respective agency’s spying activities. The joint committee, moreover, 
would be entitled to alt relevant information concerning those activities and 
practices, There is only one narrowly defined exception to the committee’s broad 
jurisdiction over government surveillance: those cases directly involving for- 
eign powers who are engaged in unlawful activities which endanger this coun- 
try’s security. However, the Committee ‘would be explicitly directed to obtain 
information from the government concerning the eriteria used to determine 
whether an activity qualifies under the exception. This, in turn, would help in- 
sure that the exception is not misused or interpreted too broadly. 

As part of its responsibilities, the joint committee would be obligated to 
(report to the full Congress as often as it deems necessary, but in any event, at 
least once a year. The report would include the committee’s findings as to 
whether the government is complying fully with the law, whether the courts are 
exercising their review powers diligently, and whether additional legislation is 
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needed to protect the right to privacy. and other fundamental liberties of indi- 
vidual citizens. ) 

The need for this continuing and comprehensive congressional oversight is 
beyond question. The FBI and IRS activities I cited earlier are not isolated 
incidents. Indeed, other examples make clear that there is an incredibly broad 
system of government surveillance which can and often dees escape congres- 
sional scrutiny. Among these examples are the following : 

In 1970, President Nixon approved the “Huston Plan,” an interagency scheme 
for domestic surveillance which provided for the use of wiretaps, electronie 
bugs, break-ins and other activities which a staff assistant described as “clearly 
illegal.” Although the plan was revoked five days later, because of the objections 
by FBI Director Hoover, President Nixon’s continued interest in the idea ulti- 
mately led to the creation of the “Plumbers,” a White House unit which carried 
out the break-in at Daniel Mulsberg’s psychiatrist’s office and engaged in other 
questionable surveillance activities. Indeed, one recent article reported that 
there had been at least 100 illegal break-ins conducted by the “plumbers” and 
other secret government units. 

A 1973 Senate subcommittee report detailed the extensive spying secretly 
conducted by 1500 agents of the U.S. Army on more than 100,000 civilians in the 
late 1960’s. This surveillance was directed principally at those suspected of en- 
gaging in political dissent. No one in the Congress knew ubout this spying. No one 
in the Executive Branch would accept responsibility fur it. Again, there is no 
guarantee that this sorry episode will not be repeated. In fact, a Senate Com- 
mittee learned recently that the military would no loner spy on civilians—the 
U.S. Army has maintained numerous surveillance operations on civilians in the 
United States. And an article in The New Republic magazine of Mareh 30, 1974, 
detailed the U.S. Army’s use of wiretaps, infiltrators. and other surveillance 
techniques to spy on American citizens living abroad who supported the presiden- 
tial candidacy of George McGovern, The Army’s spying was reportedly so exten- 
sive that it even intercepted a letter from a college librarian in South Carolina 
who requested information about a German publication. 

Last May, the United States Supreme Court decided the Chavez and Giordano 
cases. Those cases involved the government’s use of wiretaps between 1969 and 
1971 which were not approved by the Attorney General or a specially designated 
Assistant Attorney General. The Court held that this failure was a clear violation 
of federal law. This illegal wiretap authorization, it turned out, had been used 
in 60 cases involving 626 persons. In other words, thousands of telephone con- 
versations involving hundreds of people were interceyted by the government 
before anyone knew about the illegality of this action or could do anything to 
stop it. 

The Justice Department still maintains practice of installing warrantless 
wiretaps on American citizens and others when it feeis “national security” is 
involved. This practice violates the plain language of the Fourth Amendment— 
which requires a judicial warrant based on probable cause before the govern- 
ment can invade an individual’s privacy. Last October, the Attorney General 
testified before a Senate subcommittee that “the public record is sufficiently clear 
that there has been no serious abuse of discretion over the years of national 
security wiretaps installed in foreign intelligence purposes.” While I do not 
question the Attorney General’s integrity, that is a hard statement to swallow. 
Except for the abuses exposed recently—and quite by accident, it should be 
added—there is no public record on national security wiretaps. The Congress 
does not even know how many of these wiretaps are onerative today, let alone 
any specific information concerning their justification, Lacking any information, 
how can the Congress or the public he assured that there have been no abuses. 
The Attorney General is an honorable man, but our cherished constitutional 
rights should not hang by the slender thread of one man’s good faith. Indeed, 
other Senate testimony last October suggested that the extent and abuses of 
national security wiretapping may be far more extensive than is presently known. 
William Bender of Rutgers Law School, who represents individual subject to 
wiretaps, said that, on his review of thousands of pazes of wiretap logs, the 
government's intelligence wiretap program is much broader than the public 
knows. 

These examples are only the tip of the iceberg. As early as 1967, Professor Alan 
Westin reported in his book, Privacy and Freedom, that 

At least fifty different federal agencies have substantial investigative and 
enforcement functions, providing a corps of more than 20,000 “investigators” 
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working for agencies stich as the FBI, Naval Intelligence, the Post Office, the 
Narcotics Bureau of the Treasury, the Securities and Exchange Commission, the 
Internal Revenue Service, the Food and Drug Administration, the State Depart- 
ment, and the Civil Service Commission. While all executive agencies are under 
federal law and executive regulation, the factual reality is that each agency and 
department has wide day-to-day discretion over the investigative practices of its 
officials. 

The numbers—and dangers—of this official spying have surely increased since 
1967. But even those 1967 figures, as well as the examples I have described, should 
be more than sufficient to demonstrate what should be clear to everyone: uncon- 
trolled government spying is a dangerous assault on our constitutional liberties. 
Those liberties are the cornerstone of our democratic system and any assault on 
them cannot be treated lightly. A socicty cannot remain free and tolerate a gov- 
ernment which can invade an individual’s privacy at will. 

One does not have to attribute malevolent motives to government officials in 
order to realize the need for congressional action here, Good intentions are not 
the criteria for judging the lawfulness or propriety of government action. In fact, 
the best of intentions often produce the greatest dangers to individual liberty. As 
Supreme Court Justice Brandeis once observed : 

“xperience should teach us to be most on our guard to protect liberty when 
the Government’s purposes are beneficent. Men born to freedom are naturally 
alert to repel invasions of their liberty by evil-minded rules. The greatest dangers 
to liberty lurk in insidious encroachment by men of zeal, well-meaning but with- 
out understanding.” 

Relying on this historical judgment, the Supreme Court held in the 1972 Keith 
case that the Government cannot wiretap American citizens for “domestic se- 
curity” purposes without court authorization. In issuing this decision, the court 
declared, as a matter of constitutional law, that the Government’s self-discipline 
is inadequate to protect the individual freedoms guaranteed by the Fourth 
Amendment. The Court’s judgment was not premised on the malicious disposi- 
tions of those who inhabit the Executive Branch. Rather, the judgment flowed 
from the conflicting interests which the Government is required to serve. Speak- 
ing for a unanimous Court, Justice Lewis Powell examined the evolution and 
contours of the freedoms protected by the Fourth Amendment. He then stated: 

“These Fourth Amendment freedoms cannot properly be guaranteed if domestic 
security surveillances may be conducted solely within the discretion of the execu- 
tive branch. The Fourth Amendment does not contemplate the executive officers 
of Government as neutral and disinterested magistrates. Their duty and _re- 
sponsibility is tto enforce the laws, to investigate and to prosecute. ... The his- 
torical judgment, which the Fourth Amendment accepts, is that unreviewed 
executive discretion may yield too readily to pressure to obtain incriminating 
evidence and overlook potential invasion of privacy and protected speech.” 

In this context, a congressional oversight committee would be a two-edged 
sword in the effort to end the abuses of government spying. On the one hand, this 
committee could provide assurance to the. public that government surveillance 
activities are limited to those conducted by lawful means and for legitimate pur- 
poses. On the other hand, the oversight committee could help the Executive 
Branch to insure that government agents do not misuse the public authority en- 
trusted to them. Fulfillment of these two functions by the oversight committee 
would do much to eliminate illegal and uncthical government spying. 

In considering creation of a congressional oversight committee, Congress should 
not fear that the power to investigate and conduct surveillance is exclusively 
within the jurisdiction of the Executive Branch and that Congress has no right 
to sensitive information concerning such investigations and surveillance activ- 
ities. Certainly there is no language in the Constitution which allows government 
surveillance activities to escape congressional scrutiny. It should be remembered 
here that the “separation of powers” concept does not mean that cach branch of 
government can operate entirely independent of the others. As Harvard professor 
Richard Neustadt observed, it is more appropriate to speak of separate insti- 
tutions sharing power rather than institutions having separate powers. Indecd, 
the fundamental premise of our constitutional system is that all power is “fenced 
about,” that every coordinate branch of government is subject to the check of 
the other branches. If government investigative and surveillance activities can he 
maintained by government secrecy, there would be no way for the Congress to 
know whether it should exercise its power to check the Executive Branch. 
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Moreover, a lack of congressional oversight would cripple Congress’s ability to 
protect those individual freedoms guaranteed to everyone by the Constitution. 
In The Federalist Papers, James Madison acknowledged Congress as “the confi- 
dential guardians of the rights and liberties of the people.” (No. 50.) Congress 
cannot fulfill its responsibility to protect those rights and liberties unless it first 
has the facts concerning the scope and nature of government investigative and 
surveillance activities. Access to those facts is also important if Congress is to 
exercise its other responsibilities. Thus, the Constitution empowers Congress-— 
not the President—to regulate interstate commerce; the Constitution empowers 
Congress—not the-President—to enact laws concerning the punishment of crimi- 
nal offenses and the protection of individual privacy. And perhaps most impor- 
tant of all, the Constitution empowers Congress—-not the President—to appro- 
priate public monies for government operations, including investigative and 
surveillance activities. 

Madison said that “this power over the purse may, in fact, be regarded as the 
most complete and effectual weapon with which any constitution can arm the 
immediate representatives of the people, for obtaining a redress of grievances, 
and for carrying into effect every just and salutary measure.” (The Federalist 
Papers, No. 58). And only last June, in denying a citizen standing to have a public 
accounting of how the CIA spends public funds, the United States Supreme Court 
declared that “the subject matter is committed to the surveillance of Congress, 
and ultimately to the political process.” Referring to Article I, section 9, clause 7 
of the Constitution—which requires a published account of public expenditures— 
the Court also took note of “nearly two centuries of acceptance of a reading of 
clause 7 as vesting in Congress plenary power to spell out the details of precisely 
when and with what specificity Executive agencies must report the expenditure 
of appropriated funds and to exempt certain secret activities from comprehen- 
sive public reporting.” (United States v. Richardson, S.Ct. No. 72-885, June 25, 
1974, slip op, at 12.) The thrust of these statements is clear: Congress’ power 
over appropriations includes the power to obtain facts as to how the funds have 
been implemented in the past. Otherwise, Congress has no firm basis to know how 
it should appropriate funds in the future. 

The need for this congressional oversight committee, then. should not he under- 
estimated. The individual’s right to privacy is one of our most cherished liberties. 
It is fundamental to the concept of democratie self-government where each in- 
dividual’s private thoughts and beliefs are beyond the reach of government. With- 
out that right to privacy, the individual’s freedom to participate in and guide his 
government is jeopardized. Government then becomes a monster to be feared 
rather than a servant to be trusted. As Justice Stephen Ficld stated in 1888: 

“Of all the rights of the citizen, few are of greater importance or more essential 
to his peace and happiness than the right of personal security, and that involves 
not merely protection of his person from assault, but exemption of his private 
affairs, books and papers from the scrutiny of others. Without enjoyment of this 
right, all others would lose half their value.” 

A right so vital to individual liberty and, indeed, to our constitutional system 
deserves rigorous protection by Congress—the people’s chosen representatives. The 
legislation we have offered provides a timely opportunity to establish that pro- 
tection and assure the American public that individual freedom is still the 
foundation of our political system. 


[From the Congressional Record—Senate, Nov. 26, 1973; pp. S20988-S20994] 
STATEMENTS ON INTRODUCED BILLS AND JoINT RESOLUTIONS 


By Mr. Nelson (for himself and Mr. Jackson) : 


S. 2738. A bill relating to the necessity of reorganizing certain departments and 
agencies of the executive branch, and for other purposes. Referred to the Commit- 
tee on Government Operations. 


GOVERNMENT SURVEILLANCE. AND THE THREAT TO INDIVIDUAI, PRIVACY: A NEED TO 
REORGANIZE THE GOVERNMENT 


Mr. Netson. Mr. President, approximately 185 years ago, Thomas Jefferson 
warned that— 
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The natural progress of things is for liberty to yield and government to gain 
ground. 

The time has long since past for Congress to exercise control over government 
surveillance and recordkeeping activities. When the Government invades an 
individual’s privacy—whether by wiretapping, electronic bugs, or some other 
means—it strikes at the individual freedoms essential to democratic self-govern- 
ment. Government then becomes a threat to the very constitutional rights and 
liberties it was designed to defend. None of us can afford to be insensitive to this 
risk of government spying and prying. 

I introduced legislation in 1971 and in June of this year aimed at bringing this 
dangerous activity under congressional oversight. Senator Jackson and I have 
joined in presenting further legislation at this time seeking the same objective. 
It is my intention to continue raising this issue on the Senate floor until Congress 
awakens to the serious threat to liberty posed by Government surveillance. 

The necd for Congress to act is more pressing today than ever before. The 
incidence of spying at all levels of government seems to grow unabated. Virtually 
every day congressional committees, as well as newspapers aud magazines, ex~- 
pose new details of how Federal, State, and local governmental agencies intrude 
into the private atfairs of America’s citizens. Hxamples abound : 

One night last spring Federal agents battered down the doors of two law- 
abiding families in Collinsville, 111, on the mistaken assumption that the families 
were in possession of dangerous drugs. 

Joseph Kraft, a syndicated columnist, learned that the Government not only 
burglarized his home to install a wiretap on his telephone but also shadowed him 
in his foreign travels. 

A Senate subcommittee reported that it cannot determine the name of the official 
who initiated the surveillance activities of 1,500 U.S. Army agents on more than 
100,000 law-abiding private citizens, 

No one knows how many illegal wiretaps have been used by Government 
agents but enough evidence has been exposed to give cause for alarm. 

The rise in Government snooping has not escaped the attention of the public. 
Numerous commentators and periodicals have reported the public’s growing con- 
cern that Government surveillance and recordkeeping activities are SUE ng Orne, 
the individual's right to privacy. 

This legitimate public concern was aptly summarized in an article titled 
“Political Surveillance and Police Intelligence Gathering—-Rights, Wrongs, and 
Reinedies,” which appeared in the Wisconsin Law Review last year: 

Eleven years from the title date of George Orwell’s fictitionalized account of 
the totalitarianism of the future, many Americans sense that “Big Brother’ is 
emerging as a terrifying reality in the United States. There are no posters or 
broadeasts proclaimed the fact, but to many the ubiquitous surveillance, repre- 
sented by the telescreen and the thought police in Orwell’s novel, is upon us in 
the guise of the proliferating governmental agencies engaged in the business of 
spying. 

A report released by the Department of Health, Education, and Welfare, in 
July, 1973, titled “Reeords, Computers and the Rights of Citizens,” confirms that 
fear of governmental snooping still prevails among the public. The HEW report 
related the results of a publie opinion survey in which a very large proportion 
of the respondents expressed concern that their personal privacy was being 
seriously compromised by Government surveillance and recordkeeping activities. 
The source of this public concern is not obseure, As the HEW report explained— 

The public fear of a “Big Brother” system, in effect a pervasive network of 
intelligence dossiers, focuses on the computer, but it includes other marvels of 
twentieth-century enginecring, such as the telephone taps, the wireless micro- 
phone, the automatic surveillance camera, and the rest of the modern investi- 
gator’s technical equipage. 

This FEW report adds new weight to the public’s deep concern with Gov- 
ernment spying. Much of this concern reficcts the public response to the Govern- 
ment activities exposed by the Senate Watergate hearings. In a recent poll, for 
example, Louis UWarris found that-—- 

The revelations of the Watergate investigation have had a profound impact on 
the American people’s awareness of threats to individual liberty and have made 
the public much more convinced that specific acts by government have been not 
only unnecessary but dangerous. 
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Indeed, Mr. Harris also reported that 52 percent of those surveyed “now agrees 
with the statement that things have become more repressive in this country in 
the past few years.” In a word, this public opinion poll, as well as numerous other 
commentaries and reports, make clear the public’s fear that the Government 
often invades the individual’s privacy with little or no justification. 

The Government’s pervasive violations of individual privacy must not go un- 
challenged. Indeed, if Congress refuses to respond to these violations, it will be 
nothing less than an abdication of Congress responsibility to safeguard individual 
liberty. It is therefore imperative that Congress act now to reverse this tide of 
government snooping. 

Accordingly, Senator Jackson and I are introducing legislation today which 
will provide Congress with critically necessary oversight »f government surveil- 
lance activities. Specifically, this bill will establish a Joint Committee on the 
Continuing Study of the Need to Reorganize the Departments and Agencies En- 
gaging in Surveillance, The joint committee will be biparfisan and wil! include 
representation from those Senate and Licuse committees which have jurisdiction 
over those agencies and departinents engaging in surveillance. The joint commit- 
tee will have two basic responsibilities. First, it will eximine the surveillance 
activities of all Federal agencies. Second, it will review the intergovernmental 
relationships among the Federal, State, and local governmental agencies insofar 
as those relationships concern the conduct of and the sharing of information ac- 
quired by surveillance activities. Having executed these t:vo responsibilities, the 
joint committee will be able to recommend whatever chioges are necessary in 
law and in governmental structure in order to protect individual privacy against 
intrusion by the Government, 


I. THE PROBLEM DEFINED 


The problem of government surveillance is not new. In fact, its origins pre- 
date the birth of our Nation. 

Karly English history, for example, is replete with instances in which the 
king’s agents sought to invade the homes of citizens susvected of wrongdoing. 
This practice was firmly condemned by the English courts as early as 1603 in 
Semayne’s Case, 5 Cook 91, 11 ERC 629, 77 Eng. Reprint 19-4: 

In all eases where the king is party, the sheriff (if the doors be not open) may 
break in the party’s house, either to arrest hiro, or to do other execution of the 
K (ing’s) process, if otherwise he cannot enter. But before he breaks it, he ought 
to signify the cause of his coming, and to make request to open doors... 

The English court’s concern for the individual’s right of privaey did not en- 
tirely dampen the willingness of some British officials to ignore that right in 
pursuit of certain governmenta! interests. In 1766, the British Parliament debated 
means to assure collection of an excise tax on cider. One proposal would have 
authorized the king's officers to enter a citizen’s home without knocking, In 
opposition to this proposal, William Pitt argued eloquently in the House of Lords 
that it would emasculate the time-honored principle which protected each citi- 
zen from the unlawful invasions of of his privacy by the Government: 

The poorest man may, in his cottage, bid defiance to all the forces of the Crown. 
It may be frail. Its roof may shake. The wind may blow [through it. The storm 
may enter. The rain may enter. But the King of England cannot enter. All his force 
dares not cross the threshold of that ruined tenement (William Pitt—1776) 

What the King of England could not do 200 years ago the American Govern- 
ment today does with abandon. The Government burglarizes homes, installs wire- 
taps on private phones, and engages in other kinds of deplorable surveillance 
activities which violate the sanctity of an individual’s privacy. These activities 
not only violate American traditions, but more importantly, also violate consti- 
tutional rights and established legal procedures. 

In the American colonies, no less than in England, people appreciated the fun- 
damental importance of a citizen’s right of privacy. The Colonials also under- 
stood that that right would be a fragile one if left to the guardianship of a 
government more eager to suppress political dissent than to safeguard individual 
liberty. 

For the American colonials, this lesson was learned from bitter experience. 
British agents frequently violated the sanctity of the colonials’ homes by con- 
ducting searches authorized by only a general warrant and by otherwise 
harassing those suspected of treasonous sentiments. 
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In response to these hated abuses, the framers of our Constitution adopted the 
fourth amendment. That amendment states quite simply that— 

The right of the people to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall not be violated, and no war- 
rants shall issue, but upon probable cause, supported by oath or affirmation and 
particularly describing the place to be searched, and the persons or things to be 
seized. 

The fourth amendment’s provisions apply to all searches and seizures. No ex- 
ception is made for national security cases or any other kind of circumstance. 
The absence of any expressed exceptions, moreover, cannot be interpreted as an 
oversight or a failure of the Founding Fathers to appreciate future develop- 
ments in which world affairs would be overshadowed by a nuclear sword of 
Damocies. 

When the Constitution was drafted in 1787, our country was only 11 years old. 
The new American citizens had recently concluded a long war with England to 
preserve their country’s independence. That independence was not entirely secure. 
The threat of foreign attack and subversion was still present. Notwithstanding 
the existence of this threat, the Founding Fathers adopted the fourth amendment 
and made no exception to its application. 

One need not be a lawyer to understand the basic purpose of this amendment. 
It is designed to protect the individual from unjustified invasions of his privacy 
by the Government. 

The fourth amendment thus limits the power of the Government. Like the other 
amendments in the Bill of Rights, the fourth amendment reflects the framers’ 
intention that individual liberty, rather than unrestrained governmental power, 
be the hallmark of our political system. As Justice Louis Brandeis observed in his 
moving dissent in the case of Olmstead versus the United States: 

The makers of our Constitution undertook to secure conditions favorable to the 
pursuit of happiness. They recognized the significance of man’s spiritual nature, 
of his feelings and of his intellect. They knew that only a part of the pain, plea- 
sure and satisfactions of life are to be found in material things. They sought 
to protect Americans in their beliefs, their thoughts, their emotions and their 
sensations. They conferred, as against the Governnient, the right to be let alone— 
the most comprehensive of rights and the right most valued by civilized men. To 
protect that right, every unjustifiable intrusion by the Government upon the 
privacy of theindividual, whatever the means employed must be deemed a viola- 
tion of the Fourth Amendment. 

The wisdom of the framers in adopting the fourth amendment is beyond ques- 
tion. Without its protection, individual freedom would remain at the mercy of the 
Government’s unbridled discretion. 

However sound the principle embraced within the fourth amendment, its 
words have a hollow ring today. For those words have done little to restrain 
government at any level from engaging in surveillance of law-abiding citizens. 

There are innumerable examples to demonstrate the scope of government spying 
and other invasions of privacy. Reference to a few is sufficient to expose the 
grave implications which this snooping has for individual liberty. 

As early as 1967 Prof. Alan Westin reported in his book, “Privacy and Frec- 
dom,” that— 

At least fifty different federal agencies have substantial investigative and en- 
forcement functions, providing a corps of more than 20,000 “investigators” work- 
ing for agencies such as the FBI, Naval Intelligence, the Post Office, the Narcotics 
Bureau of the Treasury, the Securities and Exchange Commission, the Internal 
Revenue Service, the Food and Drug Administration, the State Department, and 
the Civil Service Commission. While all executive agencies are under federal 

-Jaw and executive regulation, the factual reality is that each agency and depart- 
ment has wide day-to-day discretion over the investigative practices of its 
officials. 

In short, there is an army of governmental agents engaged in surveillance 
activities who are, in large measure, accountable to no one but themselves. Con- 
gress has virtually no procedure to determine whether these surveillance ac- 
tivities are conducted in a manner consistent with constitutional rights and 
established law, 

A 1973 report of Senator Ervin’s Subcommittee on Constitutional Rights de- 

. tailed the extensive spying which the U.S. Army had conducted on more than 
100,000 private citizens during the 1960’s. This surveillance was directed princi- 
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pally at those suspected of engaging in political dissent. According to the subcom- 
mittee: 

Army surveillance of civilians engaging in political activities in the 1960's was 
both massive and unrestrained. At the height of the monitoring, the Army en- 
gaged over 1,500 plainclothes agents to collect information which was placed in 
scores of data centers around the country. 

Needless to say, this Army surveillance well exceeded any legal authority 
granted to the Army. It was therefore important to determine who was respon- 
sible for initiating this unlawful surveillance. Incredibly enough, the subcom- 
mittee could not make that determination: 

The subcommittee has been unable to conelude what particular official or offi- 
cials were responsible for ordering the expansion of the surveillance operation in 
the late 1960's. 

On April 14, 1971, it was revealed that the FBI had eonducted general surveil- 
lance of Earth Day activities on April 22, 1970. As the one who initiated and 
planned that first celebration of arth Day in 1970, I cannot imagine any justifi- 
cation for FBI surveillance of those activities. arth Day resulted in a genuine 
and peaceful demonstration by tens of thousands of American citizens of their 
overriding concern to preserve our natural environmental resources. There is 
nothing subversive or otherwise dangerous in expressing that concern. In- 
deed, it fall squarely within the American tradition and, for that reason, 
attracted the participation and support of 150 Members of Congress, more than 
100 representatives of the Nixon administration, and numerous Governors. 

In spite of its unquestioned legitimacy, Earth Day attracted FBI surveillance. 
There is still no satisfactory explanation as to why the FBI felt compelled to spy 
on those participating in the Earth Day celebration, Nor is there any reason to 
believe that the whole sorry episode cannot be repeated in the future. 

In many cases, governmental agencies enlist the assistance of private organiza- 
tions to help them to spy on private citizens. A 1968 article in Look magazine. for 
example, reported that governmental agents often requested and received in- 
formation from American Airlines concerning the travel schedules of certain indi- 
viduals. The article cited— 

A computer expert for the airline [who] says that 10 to 15 investigators a day 
(Federal, State, local and other) are permitted to delve into the computer for 
such information. Some of them went (and get) a printout of the entite pas- 
senger list of a certain flight to see who might be traveling with a particular 
person. 

As another example, the State of Florida utilized the services of the Wiacken- 
hut Corp., a large private detective firm, to conduct a wide-ranging investigation 
into crime and corruption. 

In many cases, the surveillance is as indiscriminate as it is unjustified. Law- 
abiding citizens often find that they are subjects of governmental surveillance 
merely to satisfy the whim of governmental officials. Columnist Joseph Kraft, 
for example, was no doubt surprised to learn that the government had burglar- 
ized his home in 1989 to install a tap on his phone and shadowed his foreign 
travels merely because his columns raised the ire of high-placed government 
officials. 

These invasions of privacy by the government, in and of themselves, are, to 
say the least, disturbing. Even more disturbing, however, is the fact that most 
of us——and especially those of us in official positions of responsibility—have be- 
come so inured to government snooping that we often fail to appreciate its serious 
dangers. 

We cannot afford to take individual liberty for granted. We cannot afford to 
ignore the dangers which government spying poses for that liberty—no matter 
how benign the government’s motives. Government surveillance always poses 
great dangers to a free society. This is especialiy true today since those dangers 
have been aggravated in recent years by two basic developments. 

First, government snooping has been facilitated, and made more insidious, by 
advanced techniques of surveillance. Numerous articles have underscored the 
rapid pace at which new surveillance devices are developed. 

‘An article in the January 1971 issue of Transactions on Aerospace and Elec- 
tronie Systems, for instance, reported the proposal of an electric “transponder” 
system to help prevent crime. Under this system, any individual with a criminal 
reeord will be required to carry a small radio. The radio, in turn, emits waves 
which can enable enforcement officials to locate that individual at any time. 
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An article titled “New Bug Hears All,” which was printed in the February 20, 
1972, issue of Parade magazine, discussed another advanced means of surveillance 
now being used by the FBI. The new device is a bug which, when placed on an 
outside telephone line, can pick up all sounds through a telephone receiver, 
even when the receiver remains on the hook. 

The ingenuity—and potential danger—of this new bug is perhaps surpassed 
only by the design of a new communications system which would enable the 
Government to turn on all television and radio sets on a moment’s notice. 

These and other new developments in surveillance techniques invoke the spec- 
ter of a government which can intrude its eyes and ears into every nook and 
cranny of our private lives. None of us can afford to be insensitive to the reality 
of this spectre. For it raises anew the fundamental question of how willing and 
able we are to preserve those individual liberties for which our forbears fought. 

Familiarized with the advanced techniques of surveillance, Justice William 
Brennan posed this fundamental question in his dissent in the 1963 case of 
Lopez against the United States, In Justice Brennan’s view— 

Hlectronic aids add a whole new dimension to eavesdropping. They make it 
more penetrating, more truly obnoxious to a free society. Electronic surveillance, 
in fact, makes the police more omniscient; and police omniscience is one of the 
most effective tools of tyranny. 

Justice Brennan then articulated the inherent dangers of a Government which 
ean spy on its citizens with little or no restraint: 

Electronic surveillance strikes deeper than at the ancient feeling that a man’s 
home is his castle; it strikes at freedom of communication, a postulate of our 
kind of society ... [F]reedom of speech is undermined where people fear to 
speak unconstrainedly in what they suppose to be the privacy of home or office. 
If electronic surveillance by government becomes sufficiently widespread, and 
there is little in prospect for checking it, the hazard that as a people we may 
become hagridden and furtive is not fantasy. 

These hazards of government snooping have been made more real by a second 
major development: the rapid growth of an intergovernmental system whereby 
the Federal Government acts in conjunction with the State and local govern- 
ments to conduct and share the fruits of surveillance. Much of this growth can 
be attributed to title III of the Omnibus Crime Control and Safe Streets Act of 
1968. That title, among other things, enabled State and local enforcement offi- 
eials to seek court-authorized wiretaps for virtually any reason. As Prof. lerman 
Schwartz commented in an article, “The Legitimation of Electronic Eavesdrop- 
ping: The Politics of ‘Law and Order,’” which appeared in the Michigan Law 
Review in 1969— 

In fact, the list of offenses for which state eavesdropping is permitted [under 
Title IIT] is practically unlimited: “murder, kidnapping, gambling, robbery, 
bribery, extortion, or dealing in narcotic drugs, marihuana or other dangerous 
drugs, or other crime dangerous to life, limb or property, and punishable by im- 
prisonment for more than one year ... or any conspiracy to commit any of the 
foregoing offenses.” 

State and local enforcement officials have made extensive use of this provi- 
sion. Statistics reported by the Administrative Office of the U.S. Courts show 
that between 1968 and 1972 the number of State-authorized wiretaps increased 
from 174 to 649. During that time period, it is also noteworthy that the Federal, 
State, and local governments wire-tapped more than 1,628,000 conversations in- 

- volving approximately 120,000 people. 

All the information which the State and local governments acquire from these 
wiretaps is not retained in their exclusive possession. More often than not, that 
information is shared with innumerable Federal agencies, such as the FBI, the 
Liaw Enforcement Administration, the IRS, and the Secret Service. 

In many cases, information acquired through wiretaps and other activities is 
not shared willingly with the Federal agencies. Frequently a Federal agency 
eoerces a State or local government into sharing the information by dangling the 
threat of suspension of Federal funding for the particular government. As 
early as 1965, a report of the House Committee on Post Office and Civil Service 
summarized this insidious practice: 

Since federally supported State programs have mushroomed in recent years, we 
Aare faced with rapidly expanding reporting and paperwork programs which, for 
all practical purposes, fall outside of any Federal or State supervision. This situ- 
ation lends itself to all kinds of abuses since the Federal agency can threaten the 


Approved For Release 2001/09/10 : CIA-RDP90-00735R000200130001-0 


Approved For Release 2001/09/10 : §4B-RDP90-00735R000200130001-0 


State agency by withholding funds unless all of its dethands for information are 
met. 

If the information were shared according to established standards for legit- 
imate purposes, then the risks to constitutional rights might be minimal. But 
usually there are few standards and no assurances that the information will be 
used for lawful purposes. A recent letter from Gov. Francis Sargent of Massa- 
chusetts to then Attorney General Richardson offers a graphic illustration of the 
probiem. 

On June 13, 1973, Governor Sargent wrote to Mr. Richardson that Massachu- 
setts would withhold its participation in the FBI’s National Criminal Information 
Center, an interlocking computerized system enabling States to share criminal 
information on individuals with the FBI. Citing the 1267 Report of the Presi- 
dent’s Commission on Law Enforcement and Administration of Justice, Governor 
Sargent stated that Massachusetts would withhold its participation from this 
system until the Federal Government adopted standards adequate to safeguard 
individual rights: 

. I take very seriously the President’s Commission warning that the applica- 
tion of computer technology for criminal justice information requires special pre- 
cautionary steps to protect individual rights. The Massachusetts criminal infox- 
mation system has been designed to provide internal and external safeguards 
against potential abuse. Unfortunately, I have seen no similar action on the part 
of the Department of Justice, the Attorney General or the Federal Bureau of 
Investigation to construct equivalent safeguards for the national criminal infdr- 
mation system. 

Governor Sargent’s comments underscore a situation which prevails at the 
Justice Department and virtually every other governmental agency engaged in 
surveillance activities; there are no safeguards to Which the ageney is held 
accountable to the public or the law to insure that surveillance activities are 
conducted in a lawful manner and for legitimate purposes. 


II, THE NEED FOR CONGRESSIONAL ACTION 


In defining the permissible scope of Government invasion of privacy, it is ob- 
viously necessary to strike a balance between the need to safeguard individual 
liberty and the need for the Government to acquire information necessary to pro- 
tect the Nation from foreign hostilities and te serve other legitimate purposes. 
It should now be more than clear that we cannot rely exclusively on the executive 
branch or the courts to strike that balance. 

The Government would of course prefer that implicit trust be placed in its 
judgment. in 1971, then Assistant Attorney General William H. Rehnquist es- 
poused this view in testimony before the Senate Subcominittee on Constitutional 


Rights: 
We believe that full utilization of advanced data processing techniques is by no 
means inconsistent with the preservation of personal privacy. ... I think it 


quite likely that self-discipline on the part of the Executive Branch will provide 
an answer to virtually all of the legitimate complaints against excess of infor- 
mation gathering. 

These basic statements were echoed by then Attorney General Richardson ina 
letter dated September 12, 1973, to the chairman of the Senate Foreign Rela- 
tions Committee. Responding to the committee’s justificd concern with govern- 
ment wiretaps purportedly used to protect the national security. Mr. Richard- 
son acknowledged that the Constitution and recent judicial decisions limited the 
Government’s power to wiretap. But the Attorney Genera] made clear that, in the 
end, he would be the one to decide whether a particular wiretap would ex- 
ceed those limitations. 

As a matter of history and as a matter of law, we carimnot rely on the self-dis- 
cipline of the Executive branch to safeguard of our constitutional rights. As a 
matter of history, the Government is not always able to judge dispassionately 
when its urge to engage in surveillance should yield to the paramount impor- 
tance of individual liberty. This is no less true even when the motives of the Gov- 
ernment are beyond question. Justice Brandeis succinctly summarized this 
teaching of history in his dissent in the Olmstead case: 

Experience should teach us to be most on our guard to protect liberty when the 
Government’s purposes are beneficient. Men born to freedom are naturally alert 
to repel invasion of their liberty by evil-minded rulers. The greatest dangers to 


Approved For Release 2001/09/10 : CIA-RDP90-00735R000200130001-0 


Approved For Release 2001/09/1 : CIA-RDP90-00735R000200130001-0 


liberty lurk in insidious encroachment by men of zeal, well-meaning but with- 
out understanding. 

Relying on this historical judgment, the Supreme Court in 1972 held in the 
case of the United States versus U.S. District Court that the Government cannot 
wiretap individuals for domestic security purposes without court authorization. 
In issuing this decision, the Court declared, as a matter of law, that the Govern- 
ment’s self-discipline was inadequate to protect the individual liberties conferred 
by the fourth amendment. The Court’s judgment was not premised on the mali- 
cious dispositions of those who inhabit the Executive branch. Rather, the judg- 
ment flowed from the conflicting interests which the Government is required to 
serve. Speaking for a unanimous Court, Justice William Powell examined the 
evolution and contours of the frecdoms conferred by the fourth amendment. He 
then stated: 

These Fourth Amendment frecdoms cannot properly be guarantced if domestic 
security surveilances may be conducted solely within the discretion of the execu- 
tive branch. The Fourth Amendment does not contemplate the executive officers 
of Government as neutral and disinterested magistrates. Their duty and responsi- 
bility is to enforce the laws, to investigate and to prosecute ... The historical 
judgment, which the Fouth Amendment accepts, is that unreviewed executive 
discretion may yield too readily to pressure to obtain incriminating evidence and 
overlook potential invasion of privacy and protected spcecch. 

The Court expressly declined to decide whether the same judgment would 
attach to cases where the Government was intent upon conducting surveillance 
to protect national security interests. In my view, however, the sane considera- 
tions which underlie the Court’s decision in the domestic security case compel a 
conclusion. that the fourth amendment also protects American citizens when the 
Government’s urge to wiretap is motivated by national security interests. In 

- short, to ask the Government—however, well-intentioned—to protect the individ- 
ual’s right to privacy in cases of government surveillance is usually no different 
than to ask the wolf to guard the sheep. In either case, there is no assurance that 
the valued asset will be preserved. 

Nor is there much reason to believe that the courts can provide blanket pro- 
tection of an individual’s privacy against unlawful invasions by the government, 
The inability of the courts to provide this blanket protection stems from the 
nature of wiretap procedures and the scope of existing laws rather than from 
any deficiencies in the judges. 

To begin with, most wiretapping and other surveillance activities are antici- 
patory in nature—they are geared toward uncovering possible crimes or other 
information which the government might find useful. In these cases, an individual 
might never learn that the government is spying on him, Accordingly, that 
individual would have no incentive to scek judicial relief. 

The case of Morton Halperin is illustrative. In 1969, when he was a member 
of the staff of the National Security Council, Mr. Halperin had his telephone 

- tapped. For 4 years, Mr. Halperin remained ignorant of the tap and never 
sought judicial relief. A string of fortuitous circumstances at the recent trial of 
Daniel Elisberg in Los Angeles led the Government to reveal the existence of 
the tap. Although the courts successfully exposed a wiretap in this particu- 
lar case, the circumstances strongly suggest that there are many more individu- 
als who will never learn that Government is spying on them. 

For these individuals, the court’s protection is nonexistent. A court will not 

“act on its own to restrict Government surveillance activities. The courts only act 
when specific controversies are brought to them for decision by particular in- 
dividuals. This is, in effect, a “Catch 22” situation. On the one hand, an individual 
cannot object to Government surveillance activities unless he himself is a 
subject of such surveillance. On the other hand, there is no law which would 
require the Government—absent a criminal indictment or some other proof—to 
disclose on its own whether an individual is in fact a subject of surveillance. 

_ The law, of course, is not entirely powerless to protect individuals against 
unlawful Government surveillance activities, Title III of the Crime Control and 
Safe Streets Act does provide certain remedies for individuals who are the 
subject of Government abuses. There are also some Federal, State, and local 
laws which are designed to protect an individual’s privacy from unlawful inva- 
sions by the Government in certain circumstances. But these laws are fragmen- 
tary and generally unable to provide any comprehensive protection. 

Prof, Arthur Miller, an acknowledged legal authority in this area, examined 
these legal limitations in an article, “Personal Privacy in the Computer Age: the 
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Challenge of a New Technology in an Information-Oriented Society,’ which 
appeared in the Michigan Law Review in 1969. Of particular concern to Professor 
Miller was the impact which the computer would have on the collection and 
dissemination of information acquired by surveillance or some other means. 
According to Professor Miller: 

The present legal structure, at both the state and federal levels, appears to 
be virtually unprepared to cope with the threats to privacy that rapidly are 
hecoming part of our computer age. The fragmented, ad hoc approach that has 
been taken to informational privacy problems is dishenrtening, for it simply ag- 
gravates the existing system’s unsuitability for solving the problems raised by 
the computer. The result is confusion concerning the scope of protection afforded 
by various common-law doctrines and legislative provisions, and, quite frequently, 
uncertainty regarding the source of law applicable to a particular invasion of 
privacy. 

Professor Miller's view was endorsed by the HEW report, on “Records, Com- 
puters, and the Rights of Citizens.” The report states flatly that— 

Under current law, a person’s privacy is poorly protected against arbitrary or 
nbusive recordkeeping practices, 

The circumstances which I have described show that neither the courts nor 
the executive branch are always able to provide adequate safeguards for in- 
dividual liberty. Congress, however, has done little to remedy the situation. This 
fact was perhaps reflected in the recent comment of John M. McDougal, the 
Army officer who provided the press with details of the U.S. Army’s surveillance 
uctivities in Western Europe. In explaining his action, Mr. McDougal stated in a 
column which appeared in the op-ed pages of the New York Times of September 
4,1973: 

After long deliberation on what course of action to take, I decided to release 
this information to the press. I choose the press because I believe it to be the 
strongest force for political and individual freedom in America today. 

With all due respect to the virtues of the press, it is a sad commentary on the 
U.S. Congress that it is no longer viewed as the strongust defender of individual 
freedom. This development is not surprising. Congress has exercised few checks 
over Government surveillance at the Federal, State, or local levels. Congress has 
done little to discourage the Government from trampling all cver constitutional 
liberties when conducting surveillance activities. Congress has not established 
itself as a forum to remedy the indignities and abuses to which thousands of 
individuals become subject when the Government decides to spy and pry on them. 
In short, Congress has done virtually nothing to supervise the everexpanding 
web of Government snooping. 

This situation should be tolerated no longer. Ours is a government of laws. The 
integrity of those laws should not be entrusted to the unreviewed discretion of 
those charged with enforcing them. Otherwise, we accept the risk that the guar- 
antees of the law will be sacrificed on the altar of expediency. That is a risk we 
eannot afford to accept, particularly when the guarazitees involved are funda- 
mental constitutional rights. 

Congress must guard those rights with vigilance. It can do so only if it con- 
tinually reviews the Government’s surveillance activities and determines whether 
any changes are needed in the law or in the governmental structure in order to 
protect an individual’s privacy against unlawful intrusions by the Government. 
To this end, Senator Jackson and I are introducing legislation today to establish 
a joint committee of the Congress on the Study of the Need to Reorganize the 
Departments and Agencies Engaged in Surveillance. 


IIt. THE PURPOSES AND RESPONSIBILITIES OF THE JOINT COMMITTEE 


The joint committee will be a bipartisan assemblage of the majority and mi- 
nority leaders of both Houses of Congress, as well as the chairman and ranking 
minority member of all those congressional committees having jurisdiction over 
governmental agencies which engage in surveillance activities. Those Senate 
Committees represented would include Government Oyrations, Appropriations, 
Armed Services, Commerce, Foreign Relations, Judiciary, and Post Office and 
Civil Service. Those House committees represented would include Government 
Operations, Appropriations, Armed Services, Foreign A airs, Interstate and For- 
eign Commerce, Judiciary, and Post Offiee and Civil Service. By having bipartisan 
representation from each of these House and Senate committees, the joint com- 
mittee will benefit by the expertise which Congress has on those governmental 
agencies which engage in surveillance activities. 
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The basic purpose of the joint committee will be to provide a continuing review 
of those governmental agencies which conduct surveillance activities in order 
‘ta determine whether the protection of individual liberties, and especially the 
individual’s rights to privacy, require any changes in the Jaw or in the govern- 
mental structure. More specifically, the joint committee will have two basic 
responsibilities. 

First, the joint committee will examine the nature and scope of the surveillance 
activities conducted by Federal agencies. At least once cach year, officials from 
the IRS, the FBI, the military surveillance units, and other selected Federal 
agencies will be required to appear before the committee with all relevant docu- 

-ments and other evidentiary materials to testify under oath about their surveil- 
lanee activities. The joint committee will also be empowered to subpena other 
individuals, private or public, who can give testimony or evidence relative to 
the surveillance activities of Federal agencies. The first responsibility is of par- 
ticular importance since Congress presently has no means to determine the nature 
or scope of Government surveillance activities, 

Second, the joint committee will review the intergovernmental relationship 
between the Federal, State, and local governmental agencies insofar as that rela- 
tionship involves the conduct of surveillance activities and the sharing of in- 
formation acquired from such activities. The committee will be authorized to 
subpena public and private witnesses as well as documents and other evidentiary 
materials, which are necessary to make this review. The focus of the joint com- 
mittee’s examinations here will be a determination whether any changes are 
needed in those intergovernmental relationships to protect individual liberties 
and, if so, whether such changes can be effected through the reorganization of 
relevant Federal agencies or enactment of laws. 

The joint committee will issue reports as often as it deems necessary but in any 
event at least annually. Lhe joint committee will aiso make recommendations for 
legislation concerning the reorganization of the Federal agencies or the reorder- 
ing of intergovernmental relations if the committee determines that such changes 
are necessary to safeguard individual liberties from unlawful Government sur- 
veillance. 

The creation of this joint committee will be a sound response to the numerous 
proposals from both public and private sources concerning the Government’s col- 
lection and dissemination of information about a citizen’s private affairs. As early 
as 1965 the Bureau of the Budget, concerned that the Government’s informational 
policies posed serious threats to an individual’s privacy, suggested the creation of 
a single Federal agency to collect and control the distribution of all such infor- 
mation in the Government’s possession. 

Professor Miller made a similar proposal in his article in the 1969 Michigan 
Law Review. Professor Miller premised his proposal on the establishment of clear 
standards to protect an individual’s privacy : 

The more attractive alternative [to control the Government’s acquisition and 
distribution of private information] appears to be a data eenter that is func- 
tionally circumscribed and is structured to place a heavy premium on privacy 
considerations. Prior to establishing such a center, the government’s information 
policies must be comprehensively evaluated in the hope of achieving an over-all 
halance between the need for massive amounts of raw data that can be handled 
efficiently and used for a variety of purposes and the obligation of the national 
government to preserve the privacy of its citizens. Moreover, this evaluation must 
be a continuing one in order to keep pace with changing agency practices in the 
collection and use of data. 

The HEW report on records, computers, and the right of citizens likewise con- 
cluded that the creation of a new Federal agency might be necessary to protect 
individual privacy against Government acquisition and distribution of informa- 
tion. According to the report— 

The “strongest” mechansm for safeguard [of individual privacy] which has 
been suggested is centralized, independent Federal agency to regulate the use of 
all automated personal data systems. 

No doubt the joint committee will want to consider the proposals of the HEW 
report, Professor Miller, and others in determining what legal or structural 
changes are necessary to protect individual liberty against government surveil- 
lance and recordkeeping activities. Whatever proposals it finally recommends, 
however, the joint committee will provide the first, basic steps toward remedying 
the dangerous abuses of Government surveillance activities. 
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Iv. CONCLUSIUN: A STEP TOWARD CONGRESSIONAL OVERSIGHT OF GOVERNMENT 
SURVEILLANCE ACTIVITIES 


We should not underestimate the importance of taking these first steps toward 
correcting the abuses ef Government surveillance. The individual’s right to 
privacy is one of cur most cherished liberties. It is fundamental to the concept 
of democratic self-government where each individual's private thoughts and 
beliefs are beyond the reach of Government. Without that right to privacy, the 
individual’s freedom is placed in jeopardy. Government. then becomes a monster 
to be feared rather than a servant to be trusted. As Justice Field declared in the 
1888 case of In re Pacific Railway Commissicn: 

Of all the rights of the citizen, few are of greater importance or more essential 
to his peace and happiness than the right of personal security, and that involves 
not merely protection of his person from assault, but exemption of his: private 
affairs, books and papers, from the inspection and scrutiny of others. Without 
the enjoyment of this right, all others would lose half their value. 

Individual privacy, in short, provides the individual with the freedom to live: 
his own philosophy without fear of retribution or repression by the Government. 

The history of the past few years demonstrates that the Government hag fre- 
quently accorded little respect for individual privacy when conducting sur- 
veillance of private citizens. The few examples I described earlier indicate that 
all too often the Government is willing to tolerate violations of individual privacy 
in the pursuit of information which it deems useful. As a result, many individ- 
uals have been and will be subjected to injustices in the name of government 
surveillance. 

Jongress cannot and should not stand idly by while this unjust condition con- 
tinues to fester. Writing of the liberation of Paris from the Nazis in 1944, Albert 
Camus observed : 

Nothing is given to men, and the little they can conquer is paid for with 
unjust deaths. But man’s greatness lies elsewhere. It lies in his decision to be 
stronger than his condition. And if his condition is unjust, he has only one way 
of overcoming it, which is to be just himself. 

It is my hope that Congress will aspire to this standard of greatness and act 
to correct the injustices of government surveillance activities. 

Mr. President, I ask unanimous consent to have prinied in the Record a copy 
of the bill to establish a Joint Committee on the Continuing Study of the Need' 
To Reorganize the Departments and Agencies Engaging in Surveillance. 


Chairman Risicorr. Senator Cranston. 


TESTIMONY OF HON. ALAN CRANSTON, A U.S. SENATOR FROM 
THE STATE OF CALIFORNIA 


Senator Cranston. I appreciate very much this opportunity to ap- 
pear before you on this very, very important matter. 

I was interested in Senator Nelson’s testimony. I have not thought 
through fully the idea of trying to separate the domestic from the for- 
eign operations in the way he approached it. 

There is another separation I would like to comment on briefly. 
There are advocates of separating intelligence-gathering from covert 
operations if they are to continue. I think I leaned in that direction 
until I read a piece by Leslie Gelb that appeared in the New York 
Times December 21. I would like to read one part of the paragraph 
where he opposes the concept of splitting them up. 

He stated: 


Transferring covert and related personnel to the State Department or the Pen- 
tagon, and establishing a new home for these services would only serve to transfer 
the problem, while creating the illusion of having done soniething. 

From my experience, wherever the covert functions and. secret operators are 
located, the same few senior officials continue making policy, so changing the 
venue would not change the policymakers. 
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Those who proposed these changes also argue,that the covert operators in the 
CIA distort the Agency’s intelligence estimates. But I would rather havé them‘ 
doing that than having greater and more direct influence over policy under the 
protective wings of the Secretaries of State or Defense. ; ale 

These Secretaries are bound to be more wary of covert operators located in 
the CEA than if the operators were part of the State Department or Pentagon 
‘bureaucracy. 

I want to applaud, Mr. Chairman and Senator Glenn, the outstand- 
ing work performed by the select committee, and particularly the sug- 
gestion put forth by a majority of the committee to establish a new 
standing committee on intelligence activities. 

I think that Senator Wart has stated very clearly the reason for a 
separate committee instead of a joint committee when he stated—this 
is Gary Hart—“Separate committees will serve to prevent the possi- 
bility of a single committee being co-opted by the intelligence commu- 
nity or succumbing to the ‘cult of secrecy.’ ” 

However, the number of existing committees, each of which has 
been given pieces of but none of which have ever had overall jurisdic- 
tion over U.S. intelligence activities, accounts in part for Congress’ 
failure to execute effective oversight over these activities. 

And because of that failure, Congress shares blame—no less than 
the Executive and probably more than the leaders of our intelligence 
community—for the deplorable and dangerous excesses that the United 
States has committed both at home and abroad in the name of na- 
tional security. 

I believe that the sclect committee’s proposal gives adequate rec- 
ognition to the need for a continuing role by the present relevant com- 
mittees while at the same time wisely centering responsibility and 
accountability for oversight in a single, new committee. 

I am glad that that committee under this proposal was given au- 
thorization responsibility as far as expenditures are concerned. I think 
we have to have a far closer look at expenditures than we have had 
in the past. 

I have been trying for some time to find out exactly what the over- 
all cost of intelligence operations of all sorts by all agencies have 
amounted to. I have found it very difficult to learn. 

One of the Members of the Senate, reputedly totally informed as 
to the expenditures, gave me a figure far lower than what I now be- 
lieve the figure to be. When I asked him for a probable figure, I do not 
believe he misled me deliberately. I believe he did not know the actual 
figure, : 

“If you go back to May 1973, published estimates were that $3 billion 
a year were spent for spying. That was the story in the Long Beach 
Press Telegram under the headline, “$3 Billion Per Year for Spying.” 

By November 1975, the figure had gone up to $6 billion, according 
to a story by Leslic Gelb of the New York Times. Now the figure, the 
estimated figure—this is in the House select committee’s report, ap- 
parently—is $10 billion a year. That is according to a headline in the 
Washington Star: “House Report Says Intelligence Costs Nation $10 
Billion a Year.” 

¥ am not at, all certain that is the total figure; it may be even more 
the way these are escalating. We all have a responsibility to find out. 

I believe the overall figure—not the entire budget, but the overall 
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total figure for each agency—should be published and that this com- 
mittee should do whatever it can to see to it that that authority rests 
in whatever place is appropriate, and as a requirement in dealing 
with the intelligence community. 

Secretary Schlesinger, when he was appearing before the Armed 
Services Committee in response to a question by Senator Harry Byrd 
of Virginia—this occurred way back in 1973—when asked whether it 
would be acceptable from a security point of view to publish the over- 
all figure replied: 

Dr. ScuLesincEeR. I think it might be an acceptable procedure, Senator, to 
indicate the total figure of the national intelligence programs. 

Senator Byrd asked if there were any security reasons why it should 
not be done. 

Dr. Schlesinger replied—he was then head of the CTA-—-when he 
was being considered in confirmation hearings to become Secretary of 
Defense: 

For the gross figure, I think the security concerns are minimal. The eompenent- 
figures I would be more concerned about. For the gross national intelligence 
figures, I think we could live with that on a security basis, yes. 

The only argument I believe that exists against using that, the only 
one I have heard is that if you give the total figure, then Congress will 
want more information. That I think we would have to resist. 

The overall figures, I think. we need to have. if we want to be re- 
sponsible in voting on budgets—how can we vote intelligently, any of 
us, on the intelligence budgct. when we do not know what the figure 
is? How can we vote intelligently on any other budget that is padded 
by the intelligence community’s budget when that makes every figure. 
for example, in the Defense budget suspect because it may be padded 
very extensively to cover the costs of the intelligence operation? 

T commend many other specific provisions of the committee bill. I 
will skip over the organization. 

Chairman Ristcorr. Without objection, your entire statement will 
go into the record. 

Senator Cranston. I would like to stress one requirement that. T 
have been urging for some time that I think is necessary to prevent. 
co-option by the constituency of the committee, and that is the require- 
ment in the bill for rotating membership and the limits imposed on 
the duration of service by both Senators and staff. I think that is a 
very wise provision. 

Tt is in the area that one might call congressional advice and con- 
sent in the conduct of covert operations that I have some difficulties 
with the committee bill. I see the provisions for congressional advice, 
but I am unclear as to where, under the bill, congressional consent 
comes into play. 

Let me say that I feel a bit abashed in being critical of a bill into 
which so much time and thought have obviously been put. Much of 
the committee’s work has heen dene in secret session. The authors of 
the bill were privy to, and their bill may well reflect, information and 
insights beyond my experience. 

Furthermore, I'am concerned to find myself engaging in. what is, 
at Jeast in congressional terms, a process of “instant analysis.” Here 
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I am, less than 2 working days after introduction of a bill that has 
ae 6. months in the making, pointing to what I believe to be its 
efects. 


But my appearance here was scheduled before the committee bill was 
introduced. And I felt I would be derelict—if not irrelevant—if I were 
to appear and not comment on such a significant document. 

Section 18(c) of the committee bill states in part: 

No department or agency of the United States may engage in, directly or 
indirectly, any significant covert or clandestine operation in foreign countries 
unless and until the Committee on Intelligence Activities of the Senate has been 
fully informed of the proposed activity by the head of the department or agency 
concerned prior to the time such activity is initiated. 

So far, so very good. But what happens next? 

What if one or more members of the committee—what if a majority 
of the committee—opposes going ahead with the covert activity as 
planned ? 

I presume they express their disapproval. But what if the President 
or his agents disagree and want to go ahead? How does the committee 
stop them? What if, despite the committee’s objections, the President 
or his agents decide to go ahead with their plan—and they don’t inform 
ie committee of their decision? What recourse does the committee 

ave? 

It would appear, from my reading of the committee bill, that the 
only effective recourse open to the committee is public disclosure— 
after first getting the approval of the full Senate. 

But the public disclosure of an impending covert operation—even 
the threat of disclosure—is a serious matter not to be taken lightly 
without considering all possible ramifications. What if, for any of a 
number of good reasons, the committee hesitates to notify the Presi- 
dent of its intent to disclose? Is the President justified in interpreting 
the committce’s silence as assent? Onc could logically think so. 

What if the committec—or the full Senate, for that matter—is 
opposed to the planned covert operation but feels that because of the 
very nature of the operation, disclosure itself could be inimical to the 
best interests of the United States ? 

How does the Senate get off the horns of that particular dilemma? 

Tow does it stop the operation short of resorting to a remedy it fears 
could be as harmful—or almost as harmful—as the discase ? 

Chairman Ristcorr. All I can say is that is where we earn our sala- 
ries, to try to come up with answers to those questions, Senator 
Cranston. 

Senator Cranston. I hope I earn my salary by the proposal I am 
going to make. ; ; ; 

I believe that if the committee or the Senate is going to blow 
the whistle on a projected covert operation, it should be able to do 
so in a manner less potentially embarrassing to the Nation and 
more in keeping with the Senate’s deliberative and decisionmaking 
responsibilities, . ; . 

I would say something along the following lines. T have a question 
about one part I am proposing. A majority of the standing com- 
mittee, voting in closed session, would be sufficient to stop a proposed 
covert activity unless the President appealed to the Senate. In that 
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case, a “no” vote by a majority of the Senate, meeting in executive 
session, would be final. The President could not legally proceed with 
the plan. 

avihennote: even if a majority of the committee supported the 
covert plan, it would enable any three members to appeal to the 
Senate to vote, in secret session, to block the operation. Once again, 
a “no” vote by a majority of the Senate would be final and would 
kill the operation. : 

Chairman Rizicorr, I am curious about your suggestion which 
would allow three members to appeal to the Senate. 

Do you feel, instead of a majority, that maybe six Senators would 
be needed out of the nine to block an action ? 

Senator Cranston. That might be better to block. I suggest that 
asimple majority would be able to block the operation. 

Chairman Ristcorr. I am just thinking. 

If we contemplate five of the majority, four of the minority, would 
Aide not then get into a situation where you might divide on partisan 

ines ? 

Senator Cranston. I am going to suggest a different makeup of 
the committee that would obviate that problem. 

The real problem is, what if a majority votes “yes”—whether two- 
thirds or a simple majority, but some members of the committee, less 
than a majority, feel very strongly that it is a very great mistake. 

I suggest what it might require is three could then call for a 
secret session and appeal to the Senate to reverse the decision. 

Once again, if that is what is done, a “no” vote by the majority of 
the Senate would of course be final and would kill the operation. 
Once again, the President could avoid a Senate vote by agreeing to 
drop the project, so he should be informed if there is going to be a 
secret session requested, then he has the opportunity to drop it—if 
he is concerned about the danger of leaks when 100 Senators are 
advised. 

This runs into present Senate rules and, actually, unless this is 
changed in the rules, one member of the committee can do that. 

Chairman Rrercorr. As you know, once we act, this bill goes to the 
Rules Committee. They have 20 days to work their will. I am sure 
that before we are through, there will be provisions in the bill that 
will involve the Senate rules. 

Senator Cranston. Under the Senate rules, as was pointed out in the 
select committee’s brief, a single committee member is entitled, under 
Senate rule 35, 

* * * to request a closed session of the Senate in which he may disclose to the 
Senate any information of any kind. He may also use a closed session to request 
that the full Senate overrule a committee decision against public disclosure. 

It may be well to leave it that way. If one member feels very strongly 
and conscientiously the operation is a mistake, he could ask for a sec- 
ret session. I say perhaps there should be three where we set up a spe- 
cial procedure, and under it they are privy to information not avail- 
able under present circumstances to Members of the Senate. 

{ am not certain on that point whether it should be one or three or 
something else. 

I have one other basic problem with the committee bill. 
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Section 18(d) of it states that the requirement of prior notification, 
as dealt with in subsection (c) : 

* * * shall not apply during military operations initiated by the United 
States under a declaration of war by the Congress or an exercise of powers by 
the President under the War Powers Resolution. 

I had similar exceptions in my amendments, but upon reflection, I 
think it would be a mistake to drop the requirement of prior notifica- 
tion in a war powers situation. 

T can easily understand the Senate no longer insisting on prior con- 
sultation and approval of a covert operation after Congress has. 
declared war. But a President acting under his authority under the 
war powers resolution is a President acting alone—independent of and 
unchecked by Congress and free to do virtually anything he wants for 
as long as 60 days. 
~ There is no compelling reason, it seems to me, for the Senate to write 
itself totally out of the picture at the very time its collective wisdom 
‘and judgment may be most needed. 

On the case for change in the procedures authorizing covert opera- 
tions, consider the recent disclosures about covert actions in Italy and 
Angola. If these disclosures undermine the capability of the President 
to conduct foreign policy, then, as Anthony Lewis has pointed out, it 
is a foreign policy based on secrecy and chosen in secret by the Presi- 
dent and the Secretary of State. For the decision to assist. pelitical 
parties and factions in these countries had not been approved by Con- 
gress, and when the full Congress learned about Angola, it rejected 
the administration’s intervention—54 to 22 in the Senate, 322 to 99 
in the House. 

Other adventures begun in secret proved to be disasters: Cuba, Viet- 
nam, Chile. 

In essence, then, what we are talking about is the covert power of 
the President. When the CIA has a standing covert capability, with 
thousands of employees and billions of unaccountable dollars—or 
millions of unaccountable dollars as far as CIA itself is concerned— 
to put it into operation, the effect is to let the President make and 
execute a policy for this country without the ordinary constraints of 
the Constitution, without public knowledge, without debate, without 
‘the limiting congressional power of the purse. 

Of course, there can be irresponsible leaks, unlawful leaks. In our 
‘system, disclosure can also be a last resort against abuse of power. 

Secrecy insulates authority. We should never forget that. Officials 
who demand secrecy are also asking for a form of unaccountable 
‘power. 

I want to raise one final point. That has to do with the composition 
of the proposed committee and gets to the point that you were making 
about a 5-to-4 ratio in the committce and the danger of partisan votes. 
Why the fixed ratio of five majority, four minority members—regard- 
less of how the proportion of Democrats and Republicans in the rest 
of the Senate changes from one election to another? Why should the 
voters’ preferences, as reflected in the political makeup of the Senate 
as a whole, not be reflected in this most important of committees? 

No. I think it’s a mistake not to allow the electoral process to work 
‘its will, and on this committee in particular. 
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Lf this proposed formula, with its fixed one-seat margin of difference 
in party representation, is designed to foster bipartisanship on the 
committee, then the mistake, in my opinion, is bemg compounded. 

Through some unaccountable warp in our political thinking, we 
have come to equate patriotism with bipartisanship in foreign affairs. 
Politics, we say, should stop at the water’s edge. 

As a result, most of our major foreign policy mistakes—from the 
cold war to Vietnam-—have had broad bipartisan support. What is 
worse, it was this very bipartisanship that created the climate for 
mistakes, 

In the name of bipartisanship, many of us suspended—or at least 
silenced—our critical faculties. And as a consequence, the Nation 
stumbled, united, from one blunder to another. 

The strength of our adversary political system springs from the 
public pooling—and the public clashing—of diverse ideas and diver- 
gent opinions, and their reconciliation in consensus. From that dis- 
tillation has come, historically, a high percentage of right decisions 
and, equally important, a low incidence of major mistakes. 

Whenever in the past we have disparaged dissent and demanded 
bipartisan agreement on foreign policy, we have robbed ourselves of 
this central advantage of the democratic process. And we have paid a 
heavy price for this error. ; 

I urge Democrats and Republicans to give up the buddy system im 
foreign policy before we both drown. 

Along these lines, I hope that representation on the proposed com- 
mittee will reflect not only the ever-changing political composition 
of the Senate, but its philosophic and geographic distribution as 
well. And I hope that young Members—whether young in chronologi- 
cal age and/or in Senate seniority—get a fair share of the seats, as was 
done, I understand, on the select committee, 

Tn conclusion, I would like to return briefly to a theme I touched 
upon earlier: the culpability of Congress in the CLA mess. 

T do not absolve a string of manipulative Presidents. Nor do I ex- 
cuse those in the CLA who sought to mislead Members of Congress. 
But if our intelligence agencies have been sinners, they have also been 
sinned against—with Congress as a principal culprit. 

Tf some in the CIA sought to hoodwink Members of Congress, Con- 
evess for the most part allowed itself to be hoodwinked. Driven by the 
anxieties of the cold war, many in Congress shut their eyes to our 
Government’s covert activities. They didn’t want to see, nor to hear. 
Some proudly proclaimed they did not want secret briefings; they did 
not. want to be told what was going on behind the backs of the Ameri- 
can people. 

Many in Congress were so fearful of totalitorianism they tacitly 
agreed to have our country employ the tactics of totalitarianism— 
without sensing that we risked destroying our democracy in the 
process. 

If the CLA hoodwinked Congress, Congress in turn hoodwinked the 
CIA. By winks, nudges, nods and silent collusion, the CIA was al- 
Jowed to assume all along that it had the support. of Congress—as well 
as the support of the President—-in what it was doing. 

The CIA pretty much followed the briefings procedures laid down 
by Congress. And when Congress voiced no opposition to CIA opera- 
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‘tions, the agency reasonably deduced it had Congress approval. And, 
it apparently did have the approval of those Members of Congress 
who had gotten the word. But most Members of Congress never did; 
most were kept in the dark. 

Congress, now belatedly awakening fully to its responsibility, is 
becoming reasonably well-informed and is demanding an end to im- 
proper or illegal operations. But we must not forget that Congress, 
not the CIA, was basically at fault for the defects in the briefing pro- 
cedures. The CIA must not now be made the fall guy for Congress 
past deficiencies, 

The word “oversight,” as it is used in Washington, means “super- 
vision” or “management.” But “oversight,” as Congress applied 1t to 
the CLA, reverted to its original, more commonplace meaning of “neg- 
ligence,” “omission” and “failure.” 

An effective intelligence operation is indispensible to our Nation’s 
security. We must be able to gather and interpret forcign intelligence 
information. And in unusual circumstances, and under proper super- 
vision, perhaps we should be able to undertake covert activities abroad. 
I am not yet certain whether any covert operation is appropriate dur- 
ing peacetime, but I do accept its appropriateness in wartime, I want 
to give more thought to this very sensitive issue and to consider the 
views of others. 

Whatever decisions we finally reach, Congress must remain resolved 
to face up to its responsibility to exercise close supervision of our in- 
telligence operations, Thanks to the select committee, a Congress that 
had been asleep at its post has at least returned to duty. 

Tam delighted that you are on duty here. I think this committec has 
an opportunity to do very important work, and I believe you will do 
it well. I would be delighted to answer questions. 

Chairman Rrstcorr. Thank you for your contribution. 

Naturally, I do respect your suggestions. As the days go by, your 
thoughts will be clarified and will be shifting, just as minc are from 
day to day, and I will not hesitate to ask you for your point of view 
as we go along. 

Senator Cranston. Thank you. 

Chairman Ristcorr. Thank you very much, Senator Cranston. 

Senator Guenn. I just have a couple of questions. 

Would you favor a joint committce with the [louse or one single 
committee to oversee this? I gather from your testimony you would 
not. 

Senator Cranston. I believe it is better to have two separate com- 
mittees. There is always the danger of being co-opted, even when the 
staffs or Senators can only serve for 6 years. There is greater safety in 
having two different committees performing this function. 

Senator Grmwn. Assuming that, it seems we have carried the same 
idea to a greater extreme in what we have now, with six or cight com- 
mittees having parts of this. 

Do you see a danger? We are now proceeding in that direction, set- 
ting a single House and Senate Committee, it scems to me. 

Senator Cranston. The problem with that setup was obviously there 
were too many other committees and they had too many other duties. 
They did have permanent membership, permanent staif. The risk of 
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co-option was there to some degree. It occurred in some of those 
committees. 

Senator GLenn. One of the problems I felt in developing one central 
spot, whatever committee was going to operate would have the confi- 
dence of the intelligence community sharing ideas so they would have 
some place to go instead of having multiple committees to share ideas 
before covert actions are even brought to the formal proposal stage. 

It seems to me that is where we can stop an awful lot of this. 

Senator Cransron. My main concern is one single committee means 
one tight, closed system. Of course, we need plenty of tightness to. 
prevent leaks. I would rather have the opportunity for two commit- 
tees to function with different staffs and possibly different viewpoints 
and different alertness to the problems of this sort of activity. 

Senator Grewn. If we go that route, it seems to me to make it diffi- 
cult for those things which should be kept should remain secret, 
where very momentous matters on foreign policy and the like are 
being considered. 

That is obviously an advantage of a single committee. We have to 
weigh that against things being kept too secret, of course, which is 
what happened in the past. 

Senator Cranston. I grant that is a matter that has to be considered 
very carefully. 

Chairman Rretcorr. While the Joint Committee sounds as if that 
would be a good idea, one of the problems that worries me is that the 
problem of advise and consent is really a Senate function and not a 
House function. One of the great problems you would have with a 
Joint Committee concerns the question of a disagreement. What. are 
the frames of reference in the determination of whether it goes to the 
House or Senate for an override? 

This is a great problem. 

I am trying to approach this very responsibly without any precon- 
ceived ideas. As the testimony comes in, there is 2 shifting of thoughts 
and ideas, and unquestionably, there will be, down to the final day. 
That is one of the questions we have facing us when we hit the knotty 
problems. 

Maybe those problems are what is bothering you, why you want a 
separate committee instead of a joint committee. 

Senator Cranston. That is part of it. 

A lesser consideration, but nonetheless a consideration, relates to- 
the time problems you were discussing when Senator Nelson was 
testifying. 

You have immense difficulties in moving very quickly to get a bill 
enacted. I think it is going to be very difficult to get a good oversight 
procedure established this year, let alone under the deadlines you 
have, given all the difficulties and obstacles and opposition. 

Chairman Rieicorr. This is where your unique experience and sen- 
sitivity comes into play. As I follow the press—-and we will have some 
House Members here-—there is very little reassurance that the House 
is interested. Certainly I think the Senate has made it clear that it is 
interested in oversight. 

Second, if you have a bill, it can be vetoed by the President. But the 
Senate can pass a resolution which will bind it without requiring it to 
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go to the President for his signature. So if you have a bill, you run 
into the House problems and you do have the question of timeliness 
and the question of urgency. This is what concerns me with Senator 
Nelson’s proposal of trying to do both the jobs with two separate 
committees—you will end up with neither. I am just thinking out loud 
without coming to any conclusions, but you do have these problems. 

Senator Cranston. [ think that the point you make about the Senate 
being able to go its own way is a very compelling aspect of it. 

Chairman Risrcorr. We can change this from a bill to a resolution 
and we will solve that problem, 

5 Senator Cranston. If that route is not taken, I fear nothing will be 
one, 

Chairman Rizicorr. I, too, feel nothing will be done if we do not 
take that route. 

Senator Grenn. Mr. Chairman, under the constitutional implica- 
tions, if not the specifics of the Constitution, that the Senate has the 
role of advise and consent that you refer to, I think probably it is very 
likely that the House would agree completely to let the Senate take on 
this responsibility on its own. 

If they did and we had a Senate committee, then that would solve 

_many of the problems, I think. To me, that would almost be ideal and 
would be in greatest harmony with the Constitution or what we inter- 
‘pret it through the years as being the intent of the Constitution, 
whether it is lettered out that specifically or not. 

But the fallback provision of having the Senate perform that func- 
tion, the next step is a joint committee, then the separate committees, 
then the proliferation that goes beyond that someplace. Then we are 
back in the same mess that we have been in in the last few years. 

Chairman Risicorr. This is something we are going after when we 
come to the markup period. 

Senator Cranston. If I may say one further thing, I will submit an 
amendment to you—I do not have it in final form yet—to add a para- 
graph to section 14 which would be section 14(8) regarding the pub- 
lishing of the overall budget figure. 

‘Thank you very much. 

Chairman Rrercorr. Thank you very much. 

[The information referred to and the prepared statement of Senator 
Cranston follows :] 

Fesruary 20, 1976. 
Hon. ABRAHAM RIBICOFF, 
Russelt Senate Office Building, 
Washington, D.C. 

Dear ABE: When I appeared before the Government Operations Committee on 
February 2 to testify on the subject of intelligence oversight mechanisms, I 
promised to send you the language of two amendments that I suggested while 
before you. In the meantime, my Legislative Assistant, Bill Jackson, has been 
in touch with your staff on this matter. 

However, for the record, I would like to pass along for your consideration these 
suggestions : 

1. Section 14 of the Church bill could be amended as follows: “Section 14 
(8) : the annual budget of the agencies listed in subsections (1), (2), (8), 
and the funds spent for intelligence activities in the agencies referred to in 
subsections (4), (5), (6) shall be made public, in accordance with Article I, 
Section 9, Clause 7 of the Constitution.” 

Obviously, this is an attempt to make sure that Congress and the public are 
informed about the lump sum figures for intelligence budgets by agency. 
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2. Section 13(d) should be amended by dropping any reference to “an ex- 
ercise of powers by the President under the War Powers Resolution.” 

This is suggested so as to avoid a situation in which the President has 
introduced U.S. Armed Forces in a region or country under the War Powers 
Act, about which Congress would have to be informed in 48 hours, and at the 
same time has introduced civilian paramilitary personnel in a region or coun- 
try without a requirement for reporting such operations to Congress. 

In addition to these suggested amendments, I draw your attention to a colloquy 
between Senator Humphrey and me during consideration of the security axsist- 
ance bill on February 17. We endeavored to make cleir that the Senate never 
intended to authorize covert operations, or to give any implicit authority that 
could be so construed, when it passed Section 662 of the Foreign Assistance: 
Act in 1974. It was necessary to make this classification because the special 
eounsel to the CIA Director, Mr. Rogovin, and others have been citing Section 
662 as implying or conferring CIA authority to plan and conduct covert oper- 
ations. I hope the Government Operations Committee will be careful net to 
adopt language in the resolution it reports that could be later cited as legisla- 
tive authority for covert operations. Or, perhaps a disclaimer could be entered 
in the Committee report. 

We're all indebted to you, Abe, for the careful consideration you're giving 
this sensitive issue. I look forward to reading your recommendations. 

Sincerely, 

ALAN CRANSTON. 


PREPARED STATEMENT OF TION. ALAN CRANSTON, A U.S. SENATOR FROM 
THE STATE OF CALIFORNIA 


Tt want to applaud the outstanding work performed iy the Select Committee, 
and particularly the suggestion put forth by a majority of the Committee to 
establish a new Standing Committee on Intelligence Activities. 

The proliferation of existing committees, each of which has heen given pieces 
of but none of which has ever had overall jurisdiction over U.S. intelligence 
activities accounts in part for Congress’ failure to exccute effective oversight 
over these activities. 

And by that failure, Congress shares blame—no less than the Executive and 
probably more than the leaders of our intelligence community—for the de- 
plorable and dangerous excesses that the United States has committed both at 
home and abroad in the name of national security. 

I believe that the Select Committee’s proposal gives adequate recognition to 
the need for a continuing role by the present relevant committees while at the 
same time wisely centering responsibility and accountability for oversight 
in a single, new committee. 

I commend many other specific provisions of the Committee bill, most par- 
ticularly: The requirements of rotating membership and the limits imposed on 
the duration of service by both Senators and staff; the imposition of an af- 
firmative legal obligation on the intelligence agencies to keep the committee 
fully informed through regular and continuous briefings: and the insistence 
that the committee be informed of contemplated cover: actions before they are 
undertaken. 

These reforms are so self-evidently wise—at least their wisdom is self-evident 
as far as I’m concerned—as to require little extrapolation. Suffice it to say this: 

Neither Senators nor staff should be allowed, through extended tenure, to 
relax the vigilance—or to lose the dispassion—whicth meaningful oversight 
demands. 

Intelligence agencies have a profound obligation to provide Congress with the 
information it must have to exercise its constitutional responsibilities—and such 
an obligation must rest on law rather than on individual caprice. 

And Congress must be fully consulted before the fact---not vaguely and some- 
times inaccurately advised after the event—if it is to exercise the intelligent 
partnership in the formulation of foreign policy that the Constitution envisions. 

But it is in this last area, the area one might call Congressional advice and 
consent in the conduct of covert operations, that IT have some difficulties with 
the committee bill. I see the provisions for Congressional advice. But Iam unclear 
as to where, under the bill, Congressional consent comes into play. 
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Let me say, vevore proceeding, that I feel a bit abashed about being criticat 
about a bill into which so much time and thought have obviously been put. Much 
of the Committee’s work has been done in sceret session. The authors of the bill 
were privy to, and their bill may well reflect, information and insights beyond. 
my ken. Furthermore, I am concerned to find myself engaging in what is, at least 
in Congressional terms, a process of “instant analysis’. Here I am, less than two. 
working days after introduction of a bill that has been six months in the 
making, pointing to what I believe to be its defects. 

But my appearance here was scheduled before the committee bill was intro- 
duced. And f felt I would be derelict—if not irrelevant—if I were to appear and 
not comment on such a significant document. 

Section 13(¢) of the committee bill states in part: 

“No department or agency of the United States may engage in, directly or 
indirectly, any significant covert or clandestine operation in foreign countries 
unless and until the Committee on Intelligence Activities of the Senate has been 
fully informed of the proposed activity by the head of the department or agency 
concerned prior to the time such activity is initiated.” 

So far, so very good. But what happens next? 

What if one or more members of the committee—what if a majority of the 
committee-—opposes going ahead with the covert activity as planned? 

I presume they express their disapproval. But what if the President or his 
agents disagree and want to go ahead? How does the committee stop them? What 
if, despite the committce’s objections, the President or his agents decide to go- 
ahead with their plan—and they don’t inform the committee of their decision? 
What recourse docs the committee have? 

It would appear, from my reading of the committee bill, that the only effective 
recourse open to the committee is public disclosure—after first getting the 
approval of the full Senate. 

But public disclosure of an impending covert operation—even the threat of 
disclosure—is a serious matter not to be taken lightly without considering all 
possible ramifications. What if, for any of a number of good reasons, the com- 
mittee hesitates to notify the President of its intent to disclose? Is the President 
justified in interpreting the committee’s silence as assent? One could logically 
think so, 

What if the committee—-or the full Senate, for that matter—is opposed to the- 
planned covert operation but feels that because of the very nature of the opera- 
tion, disclosure itself could be inimical to the best interests of the U.S.? How does 
the Senate get off the horns of that particular dilemma? How does it stop the: 
operation short of resorting to a remedy it fears could be as harmful—or almost 
as harmful—as the disease? 

I believe that if the committee or the Senate is going to blow the whistle on a 
projected covert operation, it should be able to do so in a manner less potentially 
embarrassing to the nation and inore in keeping with the Senate’s deliberative 
and decisionmaking responsibilities. 

Last November, while awaiting the Select Committee’s recommendations, I 
introduced—but did not call up—three amendments to the Foreign Assistance 
Act of 1961. The thrust of two of these amendments may have some relevance 
to our present discussion. 

One proposed that if any two of the six standing committees currently charged: 
with intelligence oversight votes, in executive session, to disapprove of a specific: 
cover operation, that operation could not be initiated. Or, if already under way, 
it had to be terminated. 

Another of my amendments gave that veto power not to any committee or 
combination of committees, but to the full Senate or the House instead. 

In light of the proposal to establish a single Standing Committee on Intelli- 
gence, I would suggest that this committee consider a modified amalgam of those: 
two amendments as a possible way out of the problems I have pointed to. 

I would suggest something along the following lines: 

A majority of the Standing Committce, voting in closed session, would be suffi- 
cient to stop a proposed covert activity, unless the President appealed to the 
Senate. In that case, a “no” vote by a majority of the Senate, meeting in execu- 
tive session, would be final. The President could not legally proceed with the. 
plan. Z 
Further, even if a majority of the committee supported the covert plan, I would 
enable any three members to appeal to the Senate to vote, in secret session, to- 
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block the operation. Once again, a “no” vote by a majority of the Senate would 
be final and would kill the operation. And once again the President could avoid 
‘a Senate vote simply by agreeing to drop the project. 

I have one other basic problem with the committee bill and, if it’s any consola- 
tion, my amendments contained the same defect. 

Section 13(d) of the bill states thut the requirement of prior notification, as 
dealt with in subsection (c): 

“Shall not apply during military operations initiated by the United States 
under a declaration of war by the Congress or an exercise of powers by the 
President under the War Powers Resolution.” 

I had similar exceptions in my amendments, but upon reflection I think it 
would be a mistake to drop the requirement of prior notification in a War 
Powers situation. 

Y can easily understand the Senate’s no longer insisting on prior consultation 
and approval of a covert operation after Congress bas declared war. But a 
President acting under his authority under the War, Powers Resolution is a 
President acting alone—independent of and unchecked by Congress and free to 
do virtually anything he wants for as long as 60 days. 

There is no compelling reason, it seems to me, for the Senate to write itself 
totally out of the picture at the very time its collective wisdom and judgment 
jnay be most needed. 

T want to raise one final point, and that bas to do with the composition of the 
proposed committee. 

Why the fixed ratio of f-majority, 4-minority members—regardless of how the 
proportion of Democrats and Republicans in the rest of the Senate changes from 
one eiection to another? Why should the voters’ prefereices, as reflected in the 
political makeup of the Senate as a whole, not be reflected in this most important 
of committees ? 

What if one party were to win, say, 70 or 80 percent ot the seats in the Senate? 
By what logic shouid it be restricted to only 55 pereent of the seats on the 
committee? To carry conjecture to an extreme, what,if the minority party in 
some future Senate were to hold only three seats? How are they to fill the fourth 


slot on the committee? 
No. I think it’s a mistake not to allow the electoral process to work its will, and 


on this committee in particular. 

Lf this proposed formula, with its fixed one-seat margin of difference in party 
representation, is designed to foster bipartisanship on the committee, then the 
mistake, in my opinion, is being compounded. 

Through some unaccountable warp in our political thinking, we have come 
to equate patriotism with bipartisanship in foreign affairs. Politics, we say, 
should stop at the water’s edge. 

‘As a result most of our major foreign policy mistakes—from the cold war to 
Vietnam—have had broad bipartisan support. What is worse, it was this very 
bipartisanship that created the climate for mistakes. 

In the name of bipartisanship, many of us suspended—or at least silenced— 
our critical faculties. And as a consequence the Nation stumbled, united, from the 
blunder to another. 

The strength of our adversary political system springs from the public pool- 
ing—and the public clashing—of diverse ideas and divergent opinions, and their 
reconciliation in consensus. From that distillation has cume, historically, a high 
percentage of right decisions and, equally important, a low incidence of major 
mistakes. 

Whenever in the past we have disparaged dissent and demanded bipartisan 
agreement on foreign policy, we have robbed ourselves of this central advantage 
‘of the democratic process. And we have paid a heavy price for this error. 

Y¥ urge Democrats and Republicans to give up the buddy system in foreign 
policy before we both drown. 

Along these lines, I hope that representation on the proposed committee will 
reflect not only the ever changing political composition of the Senate but its 
philosophic and geographic distribution as well, And ¥ hope that young mem- 
bers—whether young in chronological age or in Senate seniority—get a fair 
share of the seats, as was done, I understand, on the Sclect Committee. 

In conclusion, I’d like to return briefly to a theme I touched upon earlier: the 
culpability of Congress in the CIA mess. 

I do not absolve a string of manipulative Presidents. Nor do I excuse those 
in the CIA who sought to mislead Members of Congress. But if our intelligence 
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agencies have been sinners, they have also been sinned against—with Congress 
a principal culprit. 

If some in the CIA sought to hoodwink Members of Congress, Congress for 
the most part allowed itself to be hoodwinked. Driven by the anxicties of the 
cold war, many in Congress shut their eyes to our Government’s covert activities. 
They didi’t want to see, nor to hear, Some proudly proclaimed they did net want 
secret briefings, they did not want to be told what was going on behind the backs 
of the American people. 

Many in Congress were so fearful of totalitarianism they tacitly agreed to have 
our country employ the tactics of totalitarianism—without sensing that we 
risked destroying our democracy in the process. 

If the CIA hoodwinked Congress, Congress in turn hoodwinked the CIA. By 
winks, nudges, nods and silent collusion, the CIA was allowed to assume all along 
that it had the support of Congress—as well as the support of the President— 
in what it was doing. 

The CIA pretty much followed the briefing procedures laid down by Congress. 
And when Congress voiced no opposition to CIA operations, the agency reason- 
ably deduced it had Congress’ approval. And, it apparently did have the approval 
of those members of Congress who had gotten the word. But most members of 
Congress never did; most were kept in the dark. 

Congress, now belatedly awakening fully to its responsibility, is becoming 
reasonably well-informed and is demanding an end to impropcr or illegal opera- 
tions. But it most not forget that Congress, not the CIA, was basically at fault 
for the defects in the brifing procedures. The CIA must not now be made the 
fall guy for Congress’ past deficiencies. 

The word “oversight”, as it ig used in Washington, means “supervision” or 
“management”. But “oversight”, as Congress applied it to the CIA, reverted 
to its original, more commonplace meaning of “negligence”, ‘omission’ and 
“failure”. 

- An effective intelligence operation is indispensible to our nation’s security. 
We must be able to gather and interpret foreign intelligence information. And in 
unusual circumstances, and under proper supervision, we should be able to 
undertake covert activities abroad. I am not yet certain whcther any covert 
operation is appropriate during peacetime, but I do accept its appropriateness in 
wartime. I want to give more thought to this very sensitive issue and to consider 
the views of others. : ; 

Whatever decisions we finally reach, Congress must remain resolved to face 
up to its responsibility to exercise close supervision of our intelligence operations. 
Thanks to the Select Committee, a Congress that had been asleep at its post 
has at last returned to duty. 


TESTIMONY OF RAYMOND S. CALAMARO, EXECUTIVE DIRECTOR, 
COMMITTEE FOR PUBLIC JUSTICE 


Mr. Cauamano. Mr. Chairman, I want to thank you for inviting me 
to testify today. I will not read my whole statement but ask that it be 
submitted for the record, and I will touch on some of the important 
points. 

I am executive director of the Committee for Public Justice, which 
is a civil liberties organization, Its primary work is educational. It 
has published and sponsored books and articles as well as conferences 
and public forums. My statement. today represents the views of the 
Committee for Public Justice. 

The Committee for Public Justice strongly recommends the forma- 
tion of permanent congressional committees to oversee intelligence 
and investigative activities. The creation of such committecs would be 
a partial response to two urgent needs facing the Congress today. The 
first is a need for better control over, and an end to the abuses by, 
agencies which conduct such activities. 

The second is a general need throughout Congress for a more re- 
sponsible performance of its oversight function. 


66-413 —76 van 
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Chairman Ristcorr. Mr. Halperin and Mr, Calamaro, the commit- 
tee sitting here is just composed of the chairman at the present time. 
I have read your statements. I have some questions I would like to ask 

ou. : : 
ei wonder if both your statements could go into the record in their 
entirety as if read. I will ask these questions. If you find when I am 
through that there are other things that you would like to say, you 
will have ample opportunity to do so and I think we could accom- 
plish much more. : 

Mr. Catamano. That is fine, Mr. Chairman. 

Chairman Risrcorr. If you prefer to read your statement——- 

Mr. Catamaro. No; not at all. That is fine. 

Chairman Ristcorr. Both of you men have worked on books ana- 
lyzing some of the past abuses of the intelligence agencies. How, 
specifically, do you think a real intelligence oversight committee 
might have helped avoid some of those abuses? 

These are questions for both of you. One can answer, and the other 
can come in, as you please. 

Mr. Catamano. I will start, Mr. Chairman. 

I think the answer is that it certainly could have helped to avoid 
some of the abuses. One of the instances which I cite in my statement, 
and it is only one of the ways it might have worked, has to do with 
the FBI's following its own policy manual. Its policy manual makes 
the distinction between preliminary investigations, by FBI field 
agents, and so-called full-scale investigations. 

Such a distinction is necessary to help protect the rights of the peo- 


ple being investigated. In addition, it permits FBI headquarters to be 
aware, and retain control, of the Bureau’s investigation. 

Only when enough grounds exist is a full-scale investigation jus- 
tified. A preliminary investigation may be commenced more easily, 
but it is strictly limited in time and scope. 

The Bureau—and this was brought out by.a study performed by 
the Comptroller Genoral, Elmer Staats, in’ a study that the GAO 
did of the FBI—the Bureau did not follow its own guidelines. In 
more than half of the instances, the distinction between a, preliminary 
investigation and a full-scale investigation was blurred. 

It seems to me that it is primarily the job of the FBI and the 
Justice Department to supervise the Bureau, to oversee it. In the 
last analysis, it is the role of the Congress to oversee these agencies 
and determine whether the laws are being faithfully executed without 
transgression of pcople’s constitutional rights and the doctrine of 
separation of powers. 

The failure to preserve the distinction between full-scale and pre- 
liminary investigations is only one instance. 

In many, many other instances where the Bureau and the CIA 
have failed to comply with their own guidelines, or guidelines which 
should be imposed. Congressional oversight would have the function 
of assuring that the agencies perform according to the guidelines 
that they are given. 

Mr. Harrerty. I think for the oversight committees to operate 
effectively there has to be a clear charter for each intelligence organi- 
zation established by the Congress. There is now no such charter. 
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The FBI’s domestic intelligence activities are based on a public 
statement of Franklin Roosevelt. 

It seems to me the first function of this committee when it is set up 
should be to report out legislation setting out the charters of each of 
these intelligence organizations saying what they can do, what pro- 
cedures they must follow to do those things. 

CuamMan Rratcorr. In other words, your thinking is that in set- 
ting up this oversight committee, we should not try in this one bill 
to reorganize and sct rules for everybody on that chart. But one of 
the duties of the oversight committee, once they get into it, would be 
to report to the Senate with recommendations concerning the charter 
or the rules of procedure or the reorganization of these agencies? 

Mr. Tanprerin. I would urge you to make that directive by the Sen- 
ate to the committee, then the oversight can be seeing to it that these 
rules are followed, that these procedures are followed, that the con- 
stitutional requirements are observed. I do not think you can have con- 
eressional oversight if there are no criterion that the organization is 
to follow. It is not clear what the oversight is on. 

Chairman Rzetcorr. It is obvious that by March 1 we are not going 
to devise a set of criteria. 

T am glad to have that suggestion. I have been worried about this 
so that we may do a responsible job. To think that by March 1 we 
are going to be able to set up a set of criteria and rules of procedure 
for all of those agencies is an illusion. 

Mr. Tarrerrn. Tagree. 

As this committee has been mandated to report by a certain. date, 
so should others. 

Chairman Ristcorr. These are again questions for both of you. 

Do you think that the executive branch tries to keep from Congress 
and the public more information about our intclligence program than 
necessary? Why do you think the executive branch tries to keep in- 
formation from Congress and the public, even though essential na- 
tional security interests might not be clearly involved? 

Mr. Hatrerin. I do not think that there is any question that they do. 

Just to take one example, there is missing from that chart * that you 
have there the largest intelligence organization in the United States, 
the organization that spends some $2 billion a year for the collection 
of specialized reconnaissance programs. 

Its name is revealed in a Senate document, a report of a Senate 
committee, on confidential and classified information. 

If you stop any man in this building or any woman and ask them 
whether the United States engages in these specialized reconnaissance 
programs, they will tell you the answer is yes. Indeed, the United States 
has a treaty with the Soviet Union which both sides—in the SALT 
agreement—that both sides understand to mean that neither can inter- 
fere with the other’s specialized reconnaissance programs. 

Yet, it is the position of the executive branch of the United States 
that the existence of the office and the function of specialized recon- 
naissance programs are both secret. 

T would like to argue that the reason for that has nothing to do with 
the national security of the United States, Neither of those things are 
secret, 


1 See pp. 501 and 502. 
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What it does is to protect that organization from congressional or 
public scrutiny as to the amount of money it spends, as to the proce- 
dures it uses, as to what is done with the product of this reconnaissance. 

Chairman Rrercorr, Would you like to make a comment? 

Mr. Catamano, Mr. Chairman, I concur with Mr. Halperin’s view. 
T think that he put his finger on it. Not only docs the executive branch 
try to keep from Congress and the public more information about our 
intelligence programs than necessary, but there seems to be an effort 
around to depict the Congress, the Senate and ihe House, as if it were 
composed of a bunch of boys and girls who cannot do their work, cannot 
keep secrets, are constantly misbehaving. That is the furthest thing 
from the truth. 

I worked in the Senate for 2 years. I have a lot of respect for the 
way most Senators and Congressmen perform their jobs. There is no 
reason to suggest that officials of the executive branch are somehow 
better able to keep secrets. In fact, a letter to the editor in today’s 
Washington Post from Carl Marcy, former Chief of Staff of the 
Senate Foreign Relations Committee, points out that executive branch 
officials or former officials, are responsible for some of the most sig- 
nificant “leaks” we have seen. 

The other side of this question therefore, is that the Congress is get- 
ting a bad reputation for something it really has not done. 

Chairman Ristworr. On balance, how would you weigh the danger 
of an adequate congressional oversight against the danger that greater 
congressional oversight may result in disclosure of sensitive infor- 
mation ? 

Mr. TLanrerty. Let me make two comments about that. 

First of all, I would suy there are many cases which it is alleged that 
secrecy is important to an operation when in fact it is not. When you 
take the three covert actions that have leaked out recently, it has been 
widely reported in the press that we have a covert operation of sup- 
plying funds to democratic forces in Portugal. The fact that that has 
come out has not stopped that operation, Indeed, it has not created 
any’ great debate, because there is general consensus in the United 
States that we should give such aid to democratic forces in Portugal. 

Now, when the fact that we were giving aid to Angola came out and 
we found out how large it was, Congress moved to stop that operation. 
The Secretary of State says he is going to come back and ask for overt 
aid to Angola. 

Chairman Rmtcorr. Would not the administration have been better 
off if they had had a committee in which they discussed their thoughts 
about Angola so that they would have gotten the feedback so fast it 
would have saved them all of the embarrassment that they are now 
undergoing ? 

Mr. Hlaurertn. I think that is right. As long as you let them do it in 
secret without having to consult with the Congress then they will try 
to get away with it. 

The reason to keep the Angolan operation secret was not to keep it 
from the Angolans or the Russians or the Cubans or anyone else, in 
Africa, all of whom knew about it. It was to keep the constitutional 
processes from working. 

Therefore, I would say there is no justification for secrecy in that 
case. 
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Second, I would say that the things that should really be kept secret, 
the resolution of our cameras, the names of our spies in foreign gov- 
ernments and so forth, nobody is going to leak. Indeed, Congress does 
not necd that information for effective oversight. 

Effective oversight requires knowing the basic policies and the basic 
thrusts. It does not require Congress to even know, and certainly will 
have no incentive to leak the information that is genuinely secret. A 
lot of this dilemma, is, in fact, not real. 

If you look hard at what has to be kept secret, you discover that it is 
information that Congress does not need to perform its function. A lot 
of the information that the executive branch tries to keep secret, it 
trics to keep secret to prevent public debate and not really because it 
has to be kept secret on foreign policy grounds. 

Chairman Ristcorr. You gentlemen would feel that there should be 
a jome committee, or a separate Senate and separate House commit- 
tee? 

Mr. Caramano. Mr. Chairman, I think that two committees, really, 
is the preferable solution. The arguments that were cited earlier today 
against promoting a cult of intelligence are very important. 

I might also add, going back to basics, our Constitution provides for 
a bicameral legislature. Tn most instances, when we have a committee, 
wo have committees on both sides. There are reasons for this. 

cae House and the Senate function differently and weigh different 
values. 

Remembering the point Mr, Talperin made—that the oversight 
committee would not just perform oversight but would also have 1m- 
portant legislative authority to reorganize these intelligence agen- 
cies—it is important to proceed just as cautiously in this area as we do 
in-other areas, like agriculture and finance, for example, and have two 
committees considering this legislation. 

Mr. Tlaneert. T agree with that. 

Chairman Risrcorr. On the basis of your studies, how clear is the 
statutory authority for many of the intelligence activities undertaken 
by the FBI? as 

“Mr. Ifarpertn. They ato not clear at all. The FBI does not now 
claim any statutory authority. It operates on the basis of an assign- 
ment of responsibilities by President Roosevelt, reaffirmed by Presi- 
dent Truman. They have been going on that authority every. since. 
Indeed, the Bureau now concedes that a conscious decision was made 
by the Roosevelt administration not to go for a congressional statutory 
authority because it would be controversial and there would be debate 
about it and they might not get that authority. 

They have been operating consciously and deliberately knowing that 
thoy did not have a clear congressional mandate for a very large range 
of activities involving gathering intelligence on people’s political 
views. 

Chairman Rietcorr. Do you think the oversight committer should 
handle all domestic surveillance. as suggested by Senator Nelson? Do 
you think we could do all of that by March 1? 

Mr. ITaupertn. I think that. the bill that the Senate Intelligence 
Committee has proposed, which does give the committee j urisdiction 
over the whole area, is the proper approach. 
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You are not-trying to write the charters of the organizations or 
specify what domestic activities should be carried out under what 
procedures. What you are simply doing is putting the responsibility 
mto this committee. 

In my view, there should be a single committee to recommend char- 
ters for intelligence gathering by the FBI and by the CIA. 

If I could just take a minute on that, Senator, I disagree very much 
with what Senator Nelson says. It seems to me that the two extremes, 
the things are totally different. On the one hand, you have the FBI 
doing routine criminal investigations. On the other extreme, you have 
the Central Intelligence Agency gathering information about the 
wheat crop in the Sovict Union, and it appears that there is no rela- 
tionship between the two. 

But if you look at the hard problems, they are all in the middle. 
The CIA, for example. now claims authority, right at this moment, to 
conduct covert collection of information in the United States from 
foreign sources. They claim the right to infiltrate groups that have 
foreign connections, to gather information from diplomats in the 
United States, and they currently do covert operations to gather in- 
formation in the United States. 

The CIA also claims the right to do security clearances on Ameri- 
can citizens without their knowledge to decide whether or not to ap- 
proach them to ask them to spy for the CTA. 

_Those two things raise very profound constitutional issues, in my 
view. 

On the other hand, the FBI does embassy taps. We know embassy 
taps produce information on Senators, and that: information goes into 
the files. Every Senator has a file in the FBI which has in it what they 
say to foreign embassies, and that seems to me to raise domestic issues 
as well as foreign intelligence issues. 

I just do not think you can separate the two. I think it is a mistake 
to set. up two different committees. It is important now to set up a 
single committee and to charge it with working out these complicated 
issues of the charters of the different organizations and who should 
do what in the United States and what should not be done in the 
United States. 

I do not think that is a problem that cannot. be done by March 1. 
All you are doing is setting up the committee and its structure. You 
are not trying to establish a charter of the FBI or a charter for these 
other organizations. 

_ Chairman Riatcorr. Mr. Halperin, you served in a number of posi- 
tions in the executive branch involving national security matters, in- 
eluding service on the staff of the National Security Council. 

How effective was the control by the National Security Council of 
the intelligence agencies? 

Mr. Havverry. IT know almost nothing about that because the staff 
of the National Security Council in general had nothing to do with 
the intelligence organizations. The responsibility of oversight of the 
intelligence organizations was in the 40 Committee of the National 
Security Council. 

The staff of the 40 Committee consisted of one man on loan from 
the CLA who served under Dr. Kissinger and later his Deputy, Gen- 
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eral Haig, as the staff on the 40 Committee. The rest of us on the stalf 
of the National Security Council knew that occasionally they would 
go into a room and lock the door and we would be told that the 40 
Committee was mecting, but there was no oversight by the rest of 
the staff. , 

As far as I could tell, there was very little effective oversight by 
anyone, because the members of the committee were too busy to do 
anything and they were all staffed basically by officials of intelligence 
organizations. — 

Chairman Ristcorr. Should there be an Inspector General, or Gen- 
eral Director, whichever you would want to call him, separate and 
apart from the Director of Central Intelligence who also heads up 
the Central Intelligence Agency? 

Should that be a different person, in that box, with the oversight 
of all the intelligence community who reports to the National Security 
Council and the President and also the man who would be the liaison 
between the Executive and the oversight committees? 

Mr. Harrerin. I think there are two different functions here. One 
is a White House official with overall responsibility to worry about 
the management and the budgets of the intelligence organization and 
be a liaison to the intelligence committee on that issue. I think there 
should be such an official in the White Ilouse separate from the 
Director of the CIA. I think there is a separate function making sure 
that these intelligence agencies obey the law, making sure that they 
stick within their charter and the Constitution.,That is a function 
that I would put in the Justice Department. I think it is important 
that there is an official at the Justice Department given by the Congress 
ne responsibility to see that the intelligence organizations obey their 
charter. 

Chairman Ruistcorr. No one in the Justice Department is doing that ? 

Mr. Hatrerty. Nobody is doing it now, and nobody can do it until 
Congress gives him or her the responsibility and authorizes by law 
that that person has access by law to the materials of the intelligence 
‘organizations. 

Now what happens when Justice starts investigating something, the 
CIA or FBI says you cannot get into that. It is too sensitive, we can- 
au make that public for a criminal investigation, so please stay out 
of it. 

Congress largely has the responsibility to put it in an official of the 
Justice Department so that he has access to information that is needed 
to conduct an investigation. 

Chairman Ristcorr. Gentlemen, do you have any comment that you 
want to make on any phase of this? I am open for your comments, 

Mr. Catamano. Senator, I would just like to say, in seeing the state- 
ments that were delivered before this committee, I sec the emergence 
of a red herring that should be spotted right away. That is the notion 
that close oversight by the Congress of the executive branch is some- 
how something that would violate the doctrine of separation of pow- 
ers. I do not think it is so. 

I have cited a couple of highly respected constitutional law author- 
ities in my statement. The quoted portions suggest quite strongly that 
it is not so, What they say is that Congress has the power, with the 
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power of the purse, to put an end to all of these activities. Indeed, 
Prof. Charles Black from Yale is very colorful and argues that the 
Congress could reduce the President’s staff to one Secretary and put 
the White House up at auction. There is not much doubt that, by cut- 
ting off funds, the Congress could put an end to the FBI and CIA 
altogether. But to suggest. that the Congress choice is either to put an 
end to the FBI, CIA and other agencies, or else to let. them go on doing 
whatever they want to do, with no oversight, is nonsense. 

Chairman Rrstcorr. You do not feel there is any constitutional 
problem of separation of powers that we are interfering with the 
Executive and taking away its powers? 

Mr. Catamaro. I suppose it is conceivable that a committee could 
abuse its duty and subvert its mandate, but I have not seen any sug- 
gestion in any of the legislation, particularly in the Church bill, I 
have not seen any suggestion or any reason to believe that the commit- 
tee would do that. In addition there is no reason to operate on the 
assumption that the Congress of the United States is going to disobey 
the Jaw and violate the Constitution. 

Mr. Hatrertn. I would just make one final comment on the secrecy 
issue. I think it is important to try to get as much understanding as 
the committee can of basically the arbitrary and capricious nature of 
the executive branch classification system. 

Let me give two examples. 

As you recall, the House Intelligence Committee had a major con- 
stitutional confrontation with the President because they released the 
four words—and improved communications protection, or some- 
thing—which had to do with what the Egyptians had done just be- 
fore the outbreak of the Yom Kippur war and the President sent.an 
Assistant Attorney General to demand the return of every document 
in the possession of the committee and said that he would not give 
them any more information. 

It has since come out, in a book on Kissinger by the Kalb brothers 
there is a full description of that episode reporting that the facility 
picking up the information is an American intelligence facility in 
Tran. What it picked up was the fact that the Egyptians had turned 
oft most of their codes and were only using their most highly sensitive 
code, so the details of that—which one might argue is sensitive, be- 
cause it would embarrass the Iranians, it showed we knew precisely 
what. was going on, had already been revealed, cbviously by an official 
in the executive branch, because the book was written before either of 
the intelligence committees started, to the Kalb brothers who. were 
writing a book about. the Secretary of State and nothing had happened. 

The Kalb brothers were not attacked, there was no investigation, 
the security of the United States went on. 

When the House Committee chose to publish » very attenuated ver- 
sion of that that gave none of the facts or sensitive information abont 
the country or so on, there was a constitutional crisis created and the 
Tonse was told it was behaving irresponsibly. 

The second example I would give here is the three documents that 
the Senate Intelligence Committee has published over the objections 
of the President and the executive branch, the assassination report, 
the report on Chile, and the report on the domestic abuses of the CLA 


Approved For Release 2001/09/10 : CIA-RDP90-00735R000200130001-0 


Approved For Release 2001/09/49 : CIA-RDP90-00735R000200130001-0 


involving Cointelpro, particularly the activities directed toward 
Martin Luther King. 

Tn each case before these documents were made public there were the 
most serious warnings by the President and other high officials that it 
would jeopardize the national security of the United States, the United 
States would be vastly embarrassed abroad, it was not in the interest of 
the United States to make those documents public. 

I would urge you now to look at these documents that have been 
made public from that perspective and ask yourself—and I would 
urge other members of the committee too—as to whether they want to 
leave the decisions as to what is to be made public to the people whose 
view it 1s those documents should not be made public and it really 
jeopardizes national security. 

In my view, there is nothing in those documents that harms na- 
tional security. What it shows you is the motives, that is the desire to 
avoid embarrassment, the desire not to have to defend unpopular poli- 
cies rather than my view where the only proper procedure is to balance 
the public’s right to know against the general requirements of na- 
tional security. 

Mr. Cacamaro. Mr. Chairman, one other thing, 

In designing this oversight committee, it is not enough to give this 
committee the power to oversee. They must be given the duty to do so. 
It is an important distinction and it is a distinction that goes to the 
root of why, especially in this sensitive area, congressional oversight 
has been insufficient. 

In my statement, I refer to an incident that many of us know about. 
In 1961 Senator John McClellan had just assumed the chairmanship 
of a subcommittee which oversees the FBI. Senator McClellan decided 
to ask FBI Director Tloover to come before his subcommittee and 
testify. What happened was that Mr. Hoover politely declined. 

When Senator McClellan apparently insisted, Mr. Hoover sug- 
gested that they have linch together. 

For whatever reasons, reasons I do not know about, Mr. [loover 
did not testify. When this came out in the news a little while later, 
Mr. Hoover made an appearance before the subcommittee at a special 
closed session. 

There are tremendous political pressures on Congressmen and Sen- 
ators not to get these hot potatoes, not to get handed certain bits of 
information and not to displease what seems like very powerful czars 
in certain agencics. Some of that has to be changed. Their powers 
have to be changed. 

It is also important that Congress not be given a choice about over- 
sight, but be required to tell certain agency heads to testify every 
fixed period of time on at least certain pre-determined subjects. 

That way no one has any incentive to try to pressure the Congress, 
and to try to avoid presenting that information. : 

Chairman Rinicorr. Gentlemen, I do appreciate your coming. 
Again, my apologies for interrupting your testimony. 

Mr. Tlavrerry. Thank you for for the opportunity. 

Mr. Cavamtaro, Thank you very much. 

[The prepared statements of Mr. Talperin and Mr. Calamaro 
follow :] 
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Preparep STATEMENT oF Morton H. HALPERIN, Director, PROJECT ON NATIONAL 
SECURITY aND Cryin Lipertries 


Mr. Chairman, it is a great privilege to be invited to testify before this com- 
mittee on the difficult questions relating to Congressional oversight of the intel- 
ligence community. I should add that I speak, as you requested, on my own behalf 
and not in the name of the organizations—the American Civil Liberties Union 
and the Center for National Security Studies of the Fund for Peace—with which 
I am now associated, 

This committee has already conducted a searching inquiry and I will not 
attempt to comment on many issues which have already been thoroughly ex- 
plored. Rather I propose to take this opportunity to comment on a few issues 
which may not have as yet been given the full consideration that they deserve. 
I will at the same time be brief. 

It is important to recall why these hearings are heing held and why there 
appears to be consensus on the need to improve Congressional oversight of the 
intelligence agencies. It is not because of excessive release of information or 
concern about policy judgments; rather it is because the intelligence agencies 
of the United States government engaged in systematic and sustained programs 
which violated the laws of the land, the Constitution, the charters of the Agen- 
cies, and the ideals which the United States stands for in the world. These were 
not mere aberrations; they were programs which went on year after year to 
read our mail and our cables, to intercept our phone conversations, to enter our 
hoines without warrants, to compose and distribute false propaganda, to inter- 
fere with the lawful political activities of our citizens, to spy on the lawful anti- 
war and other political groups in our society, to overthrow democratically elected 
governments abroad. All of these activities were part. of regularly approved pro- 
grams which went on over long periods of time, often with the approval of 
Presidents and other high level officials and in some few rases with the knowledge 
of some members of Congress. 

It is not enough to say that. times have changed, that it will not be done again, 
Congress must legislate changes in the structure of the intelligence community 
and in the scope of civil and criminal penalties. And it must, as this committee 
is seeking to do, create effective oversight procedures. 

It is important to keep in mind in developing such procedures that many of 
the abuses arose at the border between domestic intelli:ence and foreign intelli- 
gence. The NSA cable monitoring was in part a response fo requests from the FBI 
and other domestic agencies. The CIA mail opening program performed a counter- 
intelligence function mainly assigned to the FBI. CHAOS began as an effort to 
learn about the foreign connections of American anti-war activists and ended 
as A program gathering information in the United States about their domestie 
activities. It is imperative that a single committee have jurisdiction over all 
national and domestic intelligence collection. This committee has been told and 
will be told again that such a broad jurisdiction, particularly if it includes au- 
thorization authority, will be extremely inconvenient for the budgeteers. No doubt 
it will be, but it is also essential for effective oversight. At the same time, it is 
important that committees with responsibility generally for Defense. Foreign 
Relations, and Justice be free to inquire into intelligence matters within their 
jurisdiction. 

Let me say a few words about the vexing issues of secrecy, leaks, and author- 
ized disclosure of intelligence information. 

Some of the testimony before this committee could leave the mistaken impres- 
sion that the problems of secrecy arise only when infurmation is given to the 
Congress which then leaks it. The most serious problems occur within the execu- 
tive branch itself. Hundreds of people within the executive branch have the 
authority to classify information. That authority is uscd routinely to keep in- 
formation secret precisely to prevent public and congressional debate. Even when 
it is kept secret on more legitimate grounds, little if any weight is given to the 
countervailing importance of public and open congressional debate. At the same 
time the executive branch leaks and leaks so badly as to make the small amount 
which comes from the Congress insignificant. 

Whether it is a source of pride or not, it appears to be the case that the leaks 
relating to the domestic activities of the CIA came not from the small number 
of members of Congress who knew about the abuses, but rather from the much 
larger number of those in the executive branch who were witting. 
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Congress and the public should not, in my view, be dependent on Presidential 
decisions or bureaucratic leaks to secure the information which it needs to per- 
form its constitutional functions. It is essential that the oversight committees 
in each house have clear authority to obtain all of the information necessary to 
perform their functions. Nor should the congress subject itself to the security 
clearance or classification systems established by the President for employees 
of the executive branch. Congress is in no way bound by the classification stamps 
put on documents by hundreds of officials of the executive branch. It cannot 
“declassify” such documents but surely it has the power and must exercise the 
responsibility to make public information which in its judgment should not be 
kept secret. 

The Senate Select Committee on Intelligence has in my view pioneered in 
dealing with this problem in a responsible manner. It has given the intelligence 
agencies ample warning of its intention to make information public and listened 
carefully to its objections. In most cases compromises could be worked out which 
permitted the information essential to informed public debate to be made public 
while protecting genuine secrets. Where accommodation could not be reached 
the President was consulted and given a chance to make his views known to the 
committee. The committee then made its decision acting with power delegated 
by the Senate and on one occasion referring the matter to the full Senate. 

That system has worked remarkably well. Despite the large volume of very 
sensitive material made available to the committee and its staff, there has been 
only one leak, and that relating to privacy and not national security. The com- 
mittee has also been able to put before the public the essence of the matters it 
has been investigating without jeopardizing national security. I would urge 
members of this committce to examine the several reports released by the Sen- 
ate Committee and compare them with the dire predictions and descriptions by 
th President and other executive branch officials before they were released. 
Such an exercise would provide a valuable insight into the criteria by which 
the executive branch draws the balance between requirements of secrecy and the 
publie’s right to know. 

It is true of course that some leaks do come from the Congress avd the other 
body seems in fact to have some greater difficulties in this regard. Ilowever the 
Senate Committee has a remarkable record and has established constitutional 
and responsible procedures, I would urge you to build on these in establishing a 
Senate Intelligence Committee. 

Mr. Chairman, that completes my remarks. I have taken the liberty of attach- 
ing to them a summary of a report prepared at the Center for National Security 
Studies on the Abuses of the Intelligence Agencies, Since it elaborates on some 
of the points made briefly in my statement, I submit it as part of the statement 
and ask that it be included in the records of this hearing. 


Preparep STATEMENT oF RayMoNnD 8, CALAMARO ON BEITALF or TIE COMMITTEE 
FOR PuBLIC JUSTICE, ON LEGISLATION To IMPROVE CONGRESSIONAL OVERSIGUT 
or INTELLIGENCE AGENCIES 


Mr. Chairman, Senator Percy, thank you for inviting me to testify here today. 

I ain Raymond 8. Calamaro, a lawyer and Executive Director of the Committee 
for Publie Justice, or CPJ, This statement represents the views of the CPJ. 

The CPJ is a civil liberties organization. Its primary work is educational, It 
publishes and sponsors books and articles as well as conferences and public 
forums. CPJ publications most relevant to today’s hearings are Investigating the 
FBI and None of Your Business, Government Secrecy in America? 

The CPJ strongly recommends the formation of permanent Congressional com- 
mittees to ovérsee intelligence and investigative activities. The creation of such 
committees would be a partial response to two urgent needs facing the Congress 
today. The first is a need for better control over, and an end to the abuses by, 
agencies which conduct such activities. The second is a general need throughout 
the Congress for a more responsible performance of its oversight function. 


1 Watters, Pat and Gillers, Stephen (eds.), Investigating the FBI (New York: Doubleday 
and Company, 1973) (New York: Ballantine Books, Inc., 1974). 
2Dorsen, Norman and Gillers, Stephen (eds.), None_of Your Business, Government 
Ba in America (New York: Viking Press, Ine, 1974) (New York: Penguin Books, 
5). 
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The key points of my statement are summarized below. Of these. I call special 
attention to point 6. It recommends that the duties of the oversight committees 
and the intelligence agencies be specified and made mandatory rather than dis- 
cretionary. In other words, as I explain in detail helow, representatives from 
the intelligence agencies should be obliged by law to testify and otherwise report 
to the intelligence committees, at fixed intervals of time, on certain specified 
subjects. The subjects——e.g., surveillance, data collection, retention and dissemi- 
nation--should be carefully chosen to require that Cengress is necessarily in- 
formed of possible abuses by intelligence agencies. Of course, no perfect formula 
or mechanism can be preseribed to guarantee effective oversight, but this recom- 
meldation, if adopted, makes it more likely. 


SUMMARY 


1, Creation of oversight committees is a necessary step, but not by itself suffi- 
cient, fo end abuses by intelligence agencies. More is needed. 

2. The legislation should establish, rather than one joint Congressional com- 
miftee, separate committees in each house of Congress. 

3. Phe new intelligence conumittees should have legisl:tive anthority over bills, 
resolutions, ete., concerning our so-called intelligence agencies and concerniug the 
intelligence activities of any other agencies. 

4. Such legislative authority should extend to legislation which would author- 
ize appropriations relating to the intelligence programs of our intelligence agen- 
cies and the FBI. 

5. The new intelligence committees should have a broad charter to oversee 
all inteNligenee activity by our government. 

@. The committees’ oversight functions should, to the greatest extent possible, 
be specified in law and made mandatory rather than discretionary. 

7. The intelligence committees should have “rotating” chairmen, as that concept 
is set forth in S. Res. 157 which is presently pendiug before the Senate Rules 
Comnnittee, 

s. The legislation establishing intelligence committees should require a compre- 
hensive, continuing study of the agencies involved and recommendations eoncern- 
ing the reorganization of those agencies or parts of them. 

9. The intelligence committees should operate under a procedure permitting 
their members and staff access to all information necessary to perform their func- 
tion completely and effectively. Furthermore, a procedure should be estublished 
whereby either House of Congress, upon recommendation of one of the intelli- 
gence committees, could release any information in its posession. 

10. An overriding duty of such committecs—-in performing their legislative, 
authorizing and overseeing function—-should be to assure that intelligence agen- 
cies neither jeopardize individual rights nor our Constitutional separation of 
powers, 


INTELLIGENCE COMMITTEES ARE ONLY THE BEGINNING } MORE TS NEEDED 


Mr. Chairman, there can be no doubt that a record lias been made of abuses 
by the intelligence agencies. I need not repeat it here. Nhat record is laid out in 
staggering detail in the hearings and reports of the Senate and House Select 
Committees on Intelligence Activities, the so-called “Watergate Committee,” the 
Intergovernmental Relations Subcommittee of this Cornmittce in December of 
1974, and in books like The Abuses of the Intelligence Agencies, edited by J erry J. 
Berman and Morton H. Halperin,® Cointelpro, edited by Cathy Perkus,* and our 
own Investigating the FBI. All this evidence makes it clear that reform is ab- 
solutely necessary. ‘ 

Creating Congressional committees to oversee the intelligence agencies is not 
the whole solution here. It is the first step, although other reforms of these agen- 
cies are necessary. For example, the public deserves to know much more about the 
so-called “intelligence community.” The Government sfill officially denies the 
existence of the National. Reconnaissance Office, charged with running our spy 
satellites, even though its existence is widely known, anid the spy satellites were 


5 BRerman, Jerry J. and Halnerin, Morton H. (eds.), The Abuses af the Intelligence 
Agencies (Washington, D.C.: The Center for National Security Studies, 1975). 

* Berkus, Cathy (ed.), Cointelpro, the FBI's Seerct War on Potitical Freedom (New York: 
Monad Press, 1975). 
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even the subject of certain SALT agreements. In fact, the Itussians probably 
know more about the NRO than the American public does, 

In other words, how can we hope to oversee the intelligence agencies when we 
eannot yet see them? 

Forming the intelligence committees is the logical first step beeause many 
of the other necessary reforms can be handled by the new committees as soon as 
they are formed. This is one reason why the new committees need to have the 
appropriate legislative jurisdiction. 

Another necessary reform concerns reorganizing the agencies themselves and 
rewriting their charters. Many experts believe, for example, that the CIA’s 
role should be limited to collection and analysis of information, while the FBI 
should not be in this business at all unless it is investigating a crime. Jt has 
been suggested that certain functions of the CIA be placed in the State Depart- 
ment, Another view, offered by respected journalists of the statue of I. ¥, Stone 
and Gary Wills, is that the CIA should be abolished. Historian Henry Steele 
Commager has said that if the CIA cannot be cured it should be abolished. 

We need not resolve questions like this today, but only recognize their im- 
portance and affirm the necessity of the new committees studying these urgent 
issues—with an emphasis on the protection of individual rights and separation 
of powers—and reporting their recommendations, 


OVERSIGHT, A NEW APPROACH 


Anyone advocating the formation of new Congressional cominittees must ask 
himself what is the likelihood that the committees will actually accomplish what 
they are created to do instead of being ineffectual and merely adding another 
layer to the congressional bureaucracy, or cven “institutionalizing”’ the abuses. 
This question is especially pertinent where oversight is intended to be a primary 
duty of the committee. Oversight of the executive branch has heen called 
“Congress’ neglected function.” ° 

It is not as if Congress has not attempted to improve its performance of 
this function. The Legislative Reorganization Act of 1946 requires each stand- 
ing committee to “exercise continuous watchfulness of the execution by the 
administrative agencies concerned of any laws, the subjection matter of which 
is within the jurisdiction of such committee.” ° A similar statement of goal was 
reaffirmed in the 1970 Act.? The problem, according to Professor Morris 8. Ogul 
of the University of Pittsburgh, is that Congress has sect an unreasonably high 
expectation for itself—one that it cannot attain-—and that there exists among 
Congressmen “an imperfect will to act.”® Among the factors suggested by 
Providing “a legal basis for committec activity. ..” . 

With these views in mind, I suggest that the key to establishing an effective 
oversight mechanism is to require the performance of certain reasonably calcu- 
lated duties by the committee members and the representative of the agencies 
involved. 

he advantage of having certain oversight duties fixed in law and non- 
discretionary is that it removes some of the difficult poiltical pressures faced 
by legislators when the subject of legislative review is controversial or when 
the agency involved attempts to shield itself from Congressional review. Writing 
in Investigating the FBI, Walter Pincus provides an excellent case in point: 

“The FBI’s unique budgetary situation must be attributed to a number of 
factors, not the least of which is the Bureau’s almost sacrosanct status in the 
halls of Congress. Until 1971 Director Iloover rarely found it necessary to appear 
before more than one Appropriations Committee. Every other department or 
ageney divector—including the CIA most years—had to put in an appearance 
before both the Tlouse and Senate Appropriations Committees. But Hoover 
took the position that since the IJouse had always granted him all the funds 
requested, he had no reason to appear before the Senate Committec. 

“Senator John McClcWan became Chairman in 1961 of the Senate subcom- 
mittee which handles the over-all Justice Department budget including that of 


SBibby, John, “Oversight: Congress’ Negleeted Function,’ in Lair Me 
Republican Papers (New York: Praeger Publishers, 1968). Baoan een? 
® Section 136, Public Law 79-601. 
7 Section 118, Public Law 91-510. 
Olprtien ts Ge one. Bice wae oe i ear published in Committee 
rganigati e Ifause, Panel Discussions, Vol. 2, par Ree yes Ct 
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the FBI, and pressed for 1 Hoover appearance that vear. According to both 
FBI and Hill sources, the Director declined and eventually the matter was 
settled amicably over lunch with an understanding that the Director would not 
be ‘invited’ to appear and thus not placed in the posifien of ‘refusing.’ 

“In June, 1971, both an NBC television program and a newspaper series on 
the FBI made the point of Hoover’s non-appearance before the Senate com- 
mittee. On June 24, weeks after this criticism, Hoover made his first appearance 
hefore McClellan's subcommittee at a special closed afternoon session that fol- 
lowed immediately after the appearance of Attorney John Mitchell.” ” 

Had the late Mr. Hoover been required by law to testify and report thoroughly 
on certain aspects of his bureau’s conduct, the Senator would have had no choice 
but to insist npon Mr. Hoover's appearance. 

S. 189, introduced January 16, 1975 by Senator Nelkon and presently before 
the Senate Government Operations Committee provides a useful example of 
this principle. Section 4 of that bill requires thorough testimony, at least once 
per year, from intelligence agency heads on all surveillance and investigations 
carried out by their respective agencies. Comptroller General, Elmer B. Staats, 
in his testimony before a House Judiciary Subcommittee Last year," illustrated 
the importance of reporting such facts. The FBI, in its policy instructions to 
field agents, makes a clear distinction between preliminary and full-scale 
investigations : 

“investigations can be initiated either at the prelin-inary (inquiry) or full 
scale level, depending on the adequacy and sufficiency of the available facts and 
circumstances. 

“According to FBI policy, a preliminary investigation may be undertaken 
when the subject’s involvement in subversive or extremist activities is question- 
able or unclear and is to further define his involvement. and determine whether 
a statutcry basis exists for a full investigation. A preliminary investigation is 
supposed to be limited to a review of public source documents, record checks, 
and contacts with FBI established sources. The Mantial of Instructions states 
that a preliminary inquiry may last no longer than 90 days by which time the 
field office should have determined whether a busis exists for continuing the 
investigation. If the investigation is to continue, the field office must present the 
facts of the case to FBI headquarters so headquarters cen be advised of the need 
to continue the investigation.” 

Despite this clear policy, the GAO found that most preliminary investigations 
lasted more than 90 days, and the distinction between preliminary and full-scale 
wus blurred. As a result. Mr. Staats testified, “Headquarters is unaware of a 
large percentage of the intelligence investigations being conducted and has only 
limited control... over such investigations.” 

Specific reporting requirements should be statutorily required, and oversight 
duties should be specified, in categories besides surveillance and investigations. 
An example of another such category is the retention and dissemination of 
records. There are many other categories as to which an oversight committee 
will need to get regular and complete records. If those eategories are not 
thoroughly spelled out in legislation creating the cominittees, it is imperative 
that the committees—-once they come into existence—be required to report a bill 
or resolution which specifies the areas of oversight. 


OVERSIGHT OF THE INTELLIGENCER BUDGET 


Another category as to which strict oversight must be required is budget 
expenditures. Article 1, Section 9 of the Constitution requires a public account- 
ing of all government expenditures. The Association of the Bar of the City of 
New York. in a March, 1975 veport by its Committees on Civil Rights and Inter- 
national Human Rights,” stated : 

“These activities [e.g., covert foreign political or paramilitary operations, the 
compilation of dossiers on about 10,000 American citizens, insertion of agents 


Pincus, Walter, “The Bureau’s Budget: A Source of Power,” in Investigating the FBI, 
op. cit., pp. 81-82 (Ballantine ed.). 

Staats, Elmer B.. “Stutement before the Subcommittee on Ctvil Rights and Con- 
stitutional Rights, House Committee on the Judiciary. on Domestic Intelligence Operations 
of the Federal Bureau of Investigation,’ Sept. 24, 1975. 

2'The Central Intelligence Agency: Oversight and Accountability,” by the Committee 
on Civil Rights and the Committee on International Human Rights (New York: The 
Association of the Bar of the City of New York, 1975). 
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into ‘American dissident circles’—quoting CIA Director Colby] have been facili- 
tated by the extraordinary statutory scheme under which the CIA operates. Its 
budget is exempt from legislative review, a privilege shared by no other federal 
agency, and its activities may be any that the ‘National Security Council directs, 
as long as they concern in some fashion ‘national security.’ ” 

A 1o74 article in the New York University Journal of International Law and 
Politics * states: 

“Budgeting is Congress’ definitive, practical expression of policy decisions— 
except in the case of intelligence agencies such as the CIA. The CIA budget, 
which has been estimated at between $750 million and $1 billion,“ ... reflects 
only minimal congressional policy input. Ironically, however, it is precisely the 
intelligence area in which the consequenees of poor judgment are potentially 
most serious. 

In order properly to carry out their oversight functions, therefore, the new 
intelligence committees need to control our intelligence budget. To do this, they 
will need to have legislative jurisdiction over authorizations for appropriations 
for the intelligence agencies and the intelligence activities of other agencies. A 
bill proposed by Senator Church and other members of his select committee 
makes this recommendation, This is as it should be, for without the power to 
control the budget for such activities, the oversight committee would possess no 
sanction and therefore no real power to effect meaningful oversight. 

There should be no doubt in anyone’s mind that Congress has the Constitu- 
tional power to perform such oversight by controlling the budget. We are re- 
minded of this by two of the Nation’s leading experts on Constitutional law. 
Professor William Van Alstyne of Duke University states his own view” and 
cites Professor Charles Black * of Yale: 

«. , In answering the question as to what is left to Congress under the Con- 
stitution even after one has generously accounted for all plausible powers of the 
President, for instance, Professor Charles Black has quite rightly observed: ‘The 
answer is just about everything. The powers of Congress are adequate to the con- 
trol of every national interest of any importance, including all those with which 
the president might, by piling inference on inference, be thought to be entrusted. 
And underlying all the powers of Congress is the appropriations power, the power 
that brought the kings of England to heel. My classes think I am trying to be 
funny when I say that, by simple majorities, Congress could at the start of any 
fiscal biennium reduce the president's staff to one secretary for answering social 
correspondence, and that, by two-thirds majorities, Congress could put the White 
House up at auction. But I am not trying to be funny; these are literally true, 
and the illustrations are useful for marking the limits—or the practical lack of 
limits—on the power of Congress over the president. Last year, in an appropri- 
ations bill, they told him to stop bombing Cambodia by August 15, and he stopped. 
If the will had existed, they could have done much the same thing four, or six 
or eight tragic years ago—at any time they really had wanted.’ ” 

A special situation exists for Congressional control of the budgets of agencies 
which perform some intelligence functions. For example, the FBI is within the 
Department of Justice, but the entire FBI budget cannot be attributed to so- 
zalled intelligence work. However, it is not at all unreasonable for the FBI's 
intelligence budget to be handled by the new intelligence committees. 

The Bureau’s intelligence division is one of 18 operating divisions and is di- 
vided into two branches, Counterintelligence and Internal Security. Aside from 
the question of whether the Bureanu—and this division in particular—-should con- 
tinue to engage in all the intelligence activities it has been engaged in, certain 
portions of the FBI’s budget can be readily allocated to intelligence activities. 
For example, salaries and equipment purchased for the Intelligence Division are 


18 Schwartzman, Robin Berman, “Iiscal Oversight of the Central Intelligence qemeney 

Can TG eal aed and Confidentiality Co-exist?’ 7 N.Y.U. J. Intl. DL. & P. 493 (1974). 

he $1 billion figure in the Journal article is based on 1973 cestimates. Pre-release 
news Peper ofa study made by the House Select Intelligence Committee puts the annual 
total at more than $10 billion. 

1 Van Alstyne, William, ‘“‘The Role of Congress in Determining Incidental Powers of the 
President and of the Wederal Courts: A Comment on the Horizontal Effect of ‘The 
Sweeping Clause,’ ” to be published in February or March 1976, Ohio State Law Journal: 
paper delivered to the Duke University Symposium on Presidential Power: Sources of 
Growth and Means of Constraint (Durham, N.C., January 1976). 

16 Black, Charles, “The Working Balance of the American Political Departments,” 1 
Hastings Con. L.Q. 18, 15-16 (1974). 
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likely to be considered part of the Bureau's intelligence budget. To the extent 
that other expenses by the Bureau cannot be directly attributed (e.g., overhead 
and support services), it should be possible using usual accounting methods ta 
allocate a portion of the Bureau's budget to intelligence activities. In informal 
discussions with General Accounting Office staff members, I have been informed 
that such allocations would be similar to those routinely performed by the 
accountant for an ordinary business firm. 

In fact, the Assistant Attorney General for Administration testified, before the 
Tlouse Select Committee on I ntelligence on August 7, 1675, that the FBI’s intelli- 
gence budget is estimated to be about $82.5 million. According to Comptroller 
General Staats, 

“The FBI did not have a system to continuously identify special agent time 
spent on investigative cases. Beginning in 1972, at the urging of the Department, 
GAO, and OMB, the FBT began to develop the accounting system necessary to 
obtain the data. The first phases should be implemented in early 1976." 7 

Two points are worth noting. The first is that it is reasonable to expect the 
Bureau to be able to estimate its intelligence budget. The second is that tis 
perfectly possible to design new accounting and administrative procedures to 
facilitate this. 

T'wo other broad subjects come to mind which should be the proper concern 
of any oversight committee. The first concerns compliance with existing statutes. 
and directives within an agency or department, and the second is a periodic review 
of all relevant statutes and their effect, 

AS an example of the first, I note the testimony of Frederick A. O. Schwarz, 
Chief Counsel, Senate Select Committee on Intelligence Activities, before that 
committee on November 18, 1975. Mr. Schwarz was testifying to the need for 
better oversight procedures : % 

“In 1939 the FBI had and established an index ealled the Security Index, 
which was a list of individuals, both aliens and citizens-——I um now quoting, ‘On 
whom there is information available to indicate that their presence at liberty 
in this country in time of war or national emergency would be dangerous to 
the public peace and safety of the United States Government... 

“In 1948, however, the Attorney General then in office. Mr. Biddle, wrote a 
memorandum for J. Edgar Hoover in which it instructed J. Edgar Hoover to get. 
rid of the lists and to stamp on each document in which a person had been given 
a classification for the purpose of being locked up, the following legend: “This 
classification is unreliable. It is hereby cancelled. It should not he used.’ Attor- 
ney General Biddle told J. Edgar Hoover that after ful) reconsideration of these 
classifications. ‘I am satisfied that they serve no usefrl purpose, there is no 
statutory authorization or other present authorization for Keeping a custodial 
attention list of citizens. The Department. fulfills its proper functions by investi- 
gating the activities of persons who may have violated the law. It is not aimed 
at this work as to classifying persons as to dangerousness,’ 

“Within a few days of that instruction, very flat instruction from the Attor- 
ney General, the Director of the FRI indicated to all FBE agents that the instruc- 
tion, in effect indicated that the instruction should not be carried ont. nae 


OVERSIGITT BY TITE JUSTICE DEPARTMENT 


Mr, Schwarz also testified about a different case where the problem was not 
as much a question of contradicting a specific direction, but of uncertainty, over 
a course of 20 years, about just what direction and guidance the Justice Depart- 
ment was providing for the FBI: ” 

“The final part. Mr. Chairman, is the lack of legal authority and the ambiguity, 
the uncertainty. This has troubled the FBI and the Attorney General’s office 
seriously since 1972. Prior to that time there is no evidence that consideration 
was given to issues of whether there is legal authority except the kind of hint 
you get in that 1988 memo [of Mr. Hoover’s] where they say let us not go to 
Congress, because if we seck a statute people are going to get upset about this 
kind of spying on Americans. 


17 Staats, Elmer, op. cit., in Appendix III. 7 

% Schwarz, Frederick A. 0, “Testimony before the Senate Select Committee to Study 
Governmental Operations With Respect to Intelligence Activities,” Nov. 18, 1975, pp. 
1664-65. 

1© Ibid., pp. 1674-75. 
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“But in ’'72 and in °78, the Bureau did focus on the problem. They wrote in 
1973 to the then Attorney General saying we are very concerned about whether 
we have legal authority to act in these intelligence arcas. They indicated then that 
the theory which had been used for the thirty years, which was the rather am- 
biguous and vague executive orders, many of which are secret from Presidents 
Roosevelt and Truman, and Eisenhower, at least. Those had been the bases on 
which the Bureau said they can go ahead and spy on the people. Really those 
orders just said look at subversives. They had no real content to them. Thy had 
certainly nothing about tactics and activities, no specificity.” 

Clearly, an oversight committee should censure a more firm and responsible 
form of oversight by the Justice Department itself over the FBI. 


STATUTORY REVIEW 


Another important task for an oversight committee is periodically to review 
all statutes within its subject matter. For example, there is a presently existing 
section of the U.S. Code which, on its face, appears to make so-called “covert op- 
erations” a federal crime, a felony, in fact. Section 960 of Title 18 states that: 

“Cw hoover, within the United States, knowingly begins or sets on foot or 
provides or prepares a means for or furnishes the money for, or takes part in, 
any military or naval expedition or enterprise to be carried on from thence 
against the territory or dominion of any foreign prince or state, or of any colony 
district, or people with whom the United States is at peace, shall be fined not 
more than $3,000 or imprisoned not more than three years or both.” 

Tho statute itself provides no exception for government personnel, and the 
National Security Act of 1947 contains no language to exempt the CIA from the 
scope of Section 960, Indeed, the legislative history of the National Seeurity Act 
contains virtually no evidence to indicate that Congress consciously authorized 
the GIA in any covert operations abroad other than the gathering and protecting 
of intelligence information. 

It also seems doubtful that the President can waive application of Section 960. 
In 1806 a federal court rejected the defense that the President knew of and 
approved the accused’s activities. The court declared, “The President of the 
United States cannot control the statute, nor dispense with its execution, and 
still less can he authorize a person to do. what the law forbids. .. .” ae 

Although this statute is very old—it was originally enacted in 1794—it has 
been, applicd as recently ag 1971. Despite its clear language, it was ignored by 
the Rockefeller Commission’s report on CIA activities 4 and the more recent 
Church committee interim report on alleged assassination plots.” 

T am not now arguing that this section does or does not apply ™ to covert activi- 
ties, However, it clearly may be interpreted to be relevant to such activities, and 
Congress has an obligation to explain publicly why the section docs or does not 
apply. The oversight committee should take the lead here. 

Recent revelations have spelled out a situation where many of our most im- 
portant questions of foreign policy have been made in secret by seeret agencies. 
Establishing these new intelligence committees ig an attempt to end this state of 
affairs. A further step is to ensure, through proper interaction between the new 
intelligence committces and the Foreign Relations Committee in the Senate and 
Foreign Affairs Committee of the House, that our intelligence activities are de- 
termined by our foreign policy and not vice versa. 

Two final points need to be made. One concerns “rotating” chairmen and the 
other pertains to separate committces in each house of Congress. 


ROTATING CHAIRMEN 


The idea of rotating committee chairmen, as it is sct out in S. Res. 157, is one 
which should be adopted for all committees of the Congress, but is especially im- 
portant for these new intelligence committees, That resolution was described by 
its sponsors, Senators Nelson, LHatficld and Gary art, in a June 3, 1975 “Dear 
Colleague” letter ; 


2 Tinited States v. Smith, 27 Wed. Cas., p. 1192, No. 16, 842a (C.C.N.¥. 1806). 

Report to the President by the Commission on CIA Activiticas within the United 
States (Washington, D.C.: U.S. Govt. Printing Office, 1975). 

2 Alleged Assassination Plots Involving Foreign Leaders, an interim report (Wash- 
ington, D.C.: U.S. Govt. Printing Office, 1975). 

33 Calamaro, Raymond &., Paper, Lewis J., Angus. Jeffrey, “Covert Operations May Be 
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“Under our resolution, the senior majority party committee member would 
serve for a four-year term; then the next-most-senior member would serve for 
four years; etc. The effect of reforms like those adopted by the Democratic 
Caucus is preserved by a provision which requires the otherwise eligible Senator 
to be approved by his party as chairman. 

“The resolution does not in any way affect the way subcommittee chairmen 
are selected. nor does it limit their tenure. In this way, the Senate can continue 
te avail itself of a Senator's expertise in a particular subject matter.” 

One need not be a political scientist to understand that a special relationship 
tends to develop between the members of an oversight committee and the agency 
representatives with which it deals. This is not necessarily bad. In fact, to the 
extent that this relationship fosters an open, forthright habit of communication 
between the agency heads and committee embers, it is very desirable. What 
should be avoided, however, is a tendency whereby ageney representatives—par- 
ticularly those from the intelligence agencies, who deal with sensitive and secret 
information—tind themselves reporting to a chairman, rather than to a whole 
committee or subcommittee. As long as procedural safeguards exist to handle 
secret information, there is no reason why a chairman should be specially briefed 
or otherwise informed. By rotating the chairmen this syndrome becomes less 
likely. It is also important to establish procedures which ensure that oversight is 
conducted by the whole committee or oversight subcommittee, not by one member. 

Even though S. Res. 157 only applies to committee chairmen, a similar retation 
procedure should be adopted by any oversight subcommittee, for reasons stated 
above. In addition, my own view is that a two-year term as chairman is pref- 
erable to a four-year term, particularly for the intelligence committees. 

Changing chairmen in this way may have another benefit, as a sort of dividend. 
Jt may encourage a committee member who has served his or her term as chair- 
man to seek a different, committee assignment, without heing required to do so. 
Thus, a Senator or Congressman who is pleased with his work and who has 
gained valuable expertise might be likely to keep his assignment. Another com- 
mittee member who believes he would prefer working on a new committee would 
not feel as bound to stay because of his time invested on the ladder of seniority. 


TWO SEPARATE COMMITTEES 


Rather than a joint intelligence committee. there should be ereated one sich 
commiftee in each house of Congress. Our Constitution prescribes a hi-cameral 
legislature, The two houses of Congress were intended to function differently, to 
serve different purposes and interests. In practical terms, this requires separate 
committees, permitting each house to conduct its business. In almost all instances 
where committees with legislative authority exist, one exists in each house of 
Congress, I can see no reason for treating the new intelligence committees as 
following an exception rather than a rule. Furthermore, if the choice is between 
one or two committees with legislative authority, it is preferable to have two. 
If we insist normally on the serutiny of two committees c ver tax and agriculture 
legislation, for example, we should do the same in this important area. Indeed, 
we should proceed at least as cautiously in these eritical matters of intelligence 
as in others before the Congress. 

It is important to emphasize that this statement is limited to the issues perti- 
nent to farming an oversight committee. There are many crucial substantive 
questions concerning reform of our intelligence agencies and their practices 
which must soon be addressed and which are likely to be referred to these new 
committees. if they are formed. 

This concludes my testimony. As I have already said,.T believe forming these 
committees is a very important step, but only a first step. In a sense, Congress’ 
most valuable work concerning our intelligence agencies will not end by creating 
these committees, but only begin there. 


Chairman Riptcorr, The committee will stand adjourned until to- 
morrow morning at 10 o’clock, 

| Whereapon, at 11:45 am. the hearing was recessed, to reconvene 
Tuesday, February 8, 1976.] 
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OVERSIGHT OF U.S. GOVERNMENT INTELLIGENCE 
FUNCTIONS 


TUESDAY, FEBRUARY 3, 1976 


U.S. Senate, 
CoMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D.C. 

The committee met, pursuant to recess, at 10 a.m. in room 3302, the 
Dirksen Senate Office Building, Hon. Abraham Ribicoff (chairman 
of the committee) presiding. 

Present: Senators Ribicoff and Weicker. 

Staff members present: Richard A. Wegman, chief counsel and staff 
director; Paul IToff, counsel; Paul Rosenthal, assistant counsel; Mari- 
lyn A. Harris, chief clork; and Elizabeth A. Preast, assistant chief 
clerk. 

Chairman Risicorr. The committee will be in order. 

We are privileged to have Senator Goldwater with us today. What- 
ever Senator Goldwater says is worth listening to. His point of view, 
I would imagine, is somewhat different in certain instances from Sena- 
tor Church’s. We welcome your testimony, Senator. You may proceed 
as you will. 


TESTIMONY OF HON. BARRY GOLDWATER, A U.S. SENATOR FROM 
THE STATE OF ARIZONA 


Senator Gorpwater. Thank you very much, Mr. Chairman. It is a 
real privilege to be with you. 

As you indicated, my views may be different, but I think that is 
healthy. Thank you for granting me the opportunity to testify before 
your committee. 

Before going into the details of the legislation you are considering, 
I would like to make some brief general comments. 

In the last few years, the Congress has attempted to exert greater 
influence on the nature and conduct of our foreign policy. What are 
the results? Two good allies, Greece and Turkey, have been alienated. 
Jewish immigration from Russia has been reduced. The hands of our 
President have been tied in the day-to-day conduct of forcign policy. 
U.S. intelligence is demoralized and its effectiveness greatly dimin- 
ished. Our allies seriously question America’s reliability, if not our 
collective sanity. Our adversaries take comfort in watching us tear 
ourselves apart. 

Mr. Chairman, I have here page 1 of the Washington Post of 
January 7, 1976. Three headlines paint a picture of American forcign 
policy today. 

(838) 
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The left-hand column is entitled, “CLA Giving $6 Million to Italian 
Centrists.” In the middle, below the picture, “CIA Agent Welch 
Buried” with the subtitle, “Ford, Kissinger Among Mourners at 
Arlington.” On the right, the headline reads, “Two Soviet Ships Ilead 
for Angela.” 

Taken together, the headlines deseribe an impotent giant--our 
Nation. 

Disclosure of covert aid to Italy is the direct. result of the tughes 
amendment to the Foreign Aid bill adopted by the Senate on October 
2, 1974, 

Chairman Risrcorr. Would it be all right with you if I interrupted 
you from time to time? 

Senator Gotpwaten. Go ahead. 

Charman Rusicorr, Mr. Helms, Mr. Colby, and Mr. Phillips, who 
speaks for a group of retired intelligence officers, all indicated their 
concern with having to report to six committees. Their preferenee was 
for one oversight committee. 

Maybe you will testify on this issue further on, but how do you feel 
wbout one oversight committee as against the six oversight cominittecs? 

Senator Gotpwarer. My feeling, as I will discuss later, is that. the 
legisiation advocated by Senator Church is the wrong way to handle 
the matter of jurisdiction. My personal feeling is that the present 
oversight committees can function and should be made to funetion. 

I happen to serve on the oversight committee of the Armed Services 
Committec. To be perfectly truthful with you, we haye not done the 
kind of a job that you might expect an oversight committee to do, 
for one major reason. 

Most of the highly sensitive material we do not want to know about. 
Because revelation of this information might damage the N ation, we 
have felt the constant danger of ourselves talking about it at inoppor- 
tune times. Therefore, we would be better serving our country by 
not hearing it. 

Chairman Rinrcorr, That is one of the problems. 

IT come to this with an open mind. I do not. have any preconceived 
ideas, 

As I said in my opening statement, I realize the seriousness of this 
problem. This committee wants to be very responsible in whatever 
action it takes. 

Also, Mr. Colby, Mr. Helms, and Mr. Phillips in their testimony 
indicated that the entire intelligence community, whether rightly or 
wrongly, is under a cloud today and, as Mr. Colby said, the sooner a 
new oversight committee was created, the better off for everybody. 
Neither one of these gentlemen scemed worried about a new com- 
mittee. As a matter of fact, they welcomed an oversight committee they 
could go to. 

Of course, they have concern as to how the oversight committee 
should be constituted and how reliable it would be. They wanted the 
assurance that there would not be any leaks that there would be con- 
fidentiality. 

This is complex. We are going to have to wrestle with it on this 
committee and on the floor of the U.S. Senate. 

These three gentlemen did take the position that there should be a 
new oversight committee and they would welcome it, even though 


Approved For Release 2001/09/10 : CIA-RDP90-00735R000200130001-0 


Approved For Release 2001/09/40 : CIA-RDP90-00735R000200130001-0 


none of them are a part of the intelligence establishment at the present 
time. 

Senator Gotpwarer. I am not strongly opposed to it. I am very 
strongly opposed to the way that they have suggested it be set up. 

One of the major problems we have had in conducting a proper over- 
sight has been our knowledge that what the CTA has done, if it has 
been wrong, or what the public might consider as wrong, such as at- 
tempted assassinations, reading mail, and things like that, were done 
under the direct orders of President. 

I think it was Mr. IIclms and one or two others in testimony before 
our Intelligence Committee under oath answered the question, “Would 
you lio for the Presidency?” They all said in effect, “Yes, they would 
lic.” So we are getting into a situation that is extremely sensitive and 
murky. 

I do not agree with the concept that the American people should 
know all the details about. covert action. We knew it was the policy 
of the U.S. Government to overthrow Fidel Castro by any and all 
means. Remember, during the early sixties a state of near war existed 
between Cuba and the United States. 

What good would it have done for us to make this information 
available to the gencral public? That is a question that we have to live 
with. We would many times just not meet. We met principally on the 
budget, and what it was to be used for. 

Again, many times, we would go out in the ficld. As I discovered on 
several trips to Southeast Asia, there were actions that we did not 
know about. 

Chairman Riricorr. You have a basic problem when the Secretary 
of State, Secretary Rusk, testifies that he thought he knew what was 
going on when it came to basic American foreign policy, but he has 
been rather surprised in tho last few months or a year to discover 
there are things that he thought he knew that he did not know. I 
believe it disturbs you as well as disturbing me that a Secretary of 
State would not know about a basic operation. 

Senator Gotpwatrer. We have the same testimony. You have the 
Joint Chiefs of Staff, the National Security Council, and all of these 
groups working closely with the President, feeding into our foreign 
policy. 

So it is possible in the past, that the Secretary of State was unaware 
of some things in the activities of our intelligence services. 

We were rather surprised to hear Seerctary Rusk, whom I have the 
greatest confidence in the world in, testify as to that. 

But I think you might have to wind up in your committee dealing 
with more than the question of oversight committee for the CIA, or 
the FBI. You may have to include them, but again you are getting 
into very touchy ground, the problem of unauthorized leaks of national 
security information. 

Chairman Risicorr. On that—I am just thinking out loud with 
you, because I respect your opinion—it is obvious to me, in addition 
to the congressional oversight function, that much has to be done to 
try to reorganize the intelligence branch in the executive part of our 
Government. But it would be an impossibility and irresponsible to 
try to do it by March ‘1. 
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There are many substantive issues that are controversial in nature. 
What has run through my mind—I have not taken it up with the 
committee-——is that it might be wise in the bill setting up this over- 
sight committee that the Senate give a directive to the new oversight 
committee to come back by July 1, 1977, to the Senate with recom- 
mendations as to substantive matters, because I do not believe that 
we are going to be able to solve all of the problems that may bedevil 
the intelligence apparatus in a matter of 10 days. 

So that I think for certain elements maybe we could go just a little 
slower and just think about them in more depth. 

How do you react. to that thought? 

Senator Gotpwatrr. I agree. I think you would be foolish trying 
to meet any deadline on any reorganization on the intelligence struc- 
ture of our country. 

Let. me give you an example that came up yesterday in Mr. Schles- 
inger’s testimony to the Foreign Subcommitice, of which I am a 
member. 

We asked about. the availability of academically trained people for 
intelligence. Tle said that there are not any. They do not have any 
schools teaching it, so that they have to rely more on the training 
they do in their own organization. In other words, they have to rely 
on internal training. On occasion they will find that the operatives, 
the operators, are better in their job than their bosses who may or may 
not be highly trained academic people. 

Any of us who served in the military realize you cannot move one 
foot without intelligence. Of course you realize that sometimes intelli- 
gence is good and sometimes it is poor. The analytical end of intelli- 
gence is a tougher problem than its collection. 

I think that our country is the equal of any other conntry in the 
collection of mtelligence. We may not have the analytical capacity of 
other countries such as England and Russia. 

So we want to study in our own subcommittee: the operations of the 
English system. We should study the organization of MI5, MI6, and 
the special branch of Scotland Yard. Even though we may not have 
time to do it, we should get into it before we make recommendations. 

T would not move fast on this. I do not think that you have to. 

Let me say that after sitting through a year of this, I am convinced 
that we have a very, very fine intelligence service. I think that it com- 
pares favorably with the best that the world has. While evidence has 
shown us to be tough on occasion, we are kindergarten types compared 
to the KGB. 

IT would just beg of you not to think that you have to come out 
March 1 or April 1, or June 1. Our intelligence community, if we get 
off their backs and the media get off their backs, will slowly begin to 
rebuild itself. It is not as bad off as some people make it to be. I think 
that it can be a big help to you in arriving at decisions, if the committee 
chooses to consult with it. 

Chairman Rietcorr. The problem we have is that this committee 
has a unanimous directive from the Senate that we report a bill out by 
March 1 and refer it to the Rules Committee to report back by 
March 20. 
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chairman in his absence, or whoever is senior on the majoiity side. I 
believe the majority party should control the standing committec. 

Incidentally, I might point out that we have discussed very bricfly 
this particular point: Do we need all the existing agencies that gather 
intelligence ? 

‘There are a number of agencies collecting intelligence information. 
There may be too much duplication. 

Also, there is a question of the DIA in relation to CIA. I think 
this Committee on Rules should make a very thorough study of the 
English system. I am somewhat acquainted with having worked in 
a way with them. It is the finest intelligence system to me the world 
has ever devised. It docs incorporate more than one intelligence- 
gathering agency, but not a multitude. Senators are now spread very 
thin in our committee assignments. The provision allowing Senators 
to serve on the proposed intelligence committee in addition to all others 
is merely going to compound the problem. 

We discussed the reports to the Congress, 

Limiting the tenure of professional staff members to 6 years is 
contrary to the Legislative Reorganization Act of 1970 which is quoted 
in section 271.1 of the manual as follows: 

Professional staff members authorized by this subsection shall be appointed 
on a permanent basis, without regard to political affiliation and solely on the 
basis of fitness to perform the duties of their respective positions, 

Moreover, the best Senate staffs have at least a few persons of long 
service thereby providing continuity and reducing the possibility of 
legislative error. 

I would like to emphasize the extreme difficulty that we have in 
this Government of getting people with sufficient intellectual back- 
ground and training background to make good staff members, or even 
good members of any intelligence effort. They are very difficult to 
come by, as you will find out if you ever have to get into this. 

The proposed new subcommittee would have ultimate authority 
to disclose any intelligence secrets by majority vote. No matter how 
strongly a Senator may fecl about a forcign policy issue to overturn 
a policy through the disclosure of secrets can only lead to peril for 
the Nation. Such a provision may raise constitutional questions— 
questions I shall leave to those versed in constitutional law. 

‘S. 2893 requires the intelligence agencies of the Government to give 
prior notice of the intention to carry out certain kinds of intelligence 
activities before they are initiated. While prior notice is required in 
some nonsensitive departments and agencies, I believe that intelligence 
by its very nature must be given special treatment. Prior notice could 
place the lives of agents in grave peril. And, even if lives were not 
in peril, prior disclosure to committees of the Congress would tend 
to dampen their ardor. 

Of course, it would give the enemy information. This is one of 
our major objections to the War Powers Act which I am planning 
to contest in the courts. It gives to the potential enemy a knowledge 
of everything that we are going to do and that is no way to wage a 
war, or to fight. 

I have some questions, that we may have touched on, and any time 
you want to interrupt, you go right ahead. 

Here are a few. 
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So as a Senator and as a chairman, once I have a directive from the 
entire Senate I will try to move on it, to move a constructive piece of 
legislation by March 1—if I have the cooperation of the committee. 

Then it goes to the Rules Committee, which has 20 days. My feeling 
is that we could get out a good basic oversight bill. There are many 
problems in here that I see that we could not really address conscien- 
tiously by March 1. 

That is why my thought is, on many of these substantive issues that 
I read in the paper the House is trymg to address itself to, that we 
could give a directive to the new oversight committee to come back 
after they are in operation, with some substantive recommendations 
by about July 1, 1977. 

Iam sorry to have interrupted you. 

Senator Gotpwater. If I could have my entire report put into the 
record, 

Chairman Rinicorr. Without objection. 

Senator Gortpwater. I will just rush on. 

Under the procedures the six committees of the Congress are re- 
quired to be informed of covert action. This means 50 Senators and 
over 120 Congressmen may receive highly sensitive information on a 
covert action. It also means public disclosure is almost inevitable. 

I will oppose any general legislation dealing with the intelligence 
community which fails to provide for: 

One: A repeal or a severe modification of the Hughes amendment. 

Two: Criminal sanctions against any member of the intelligence 
community who releases classified information having voluntarily 
entered into a secrecy agreement. 

Three: The same sanctions against any Member of Congress or staff 
who releases classified information. 

Your: A flat prohibition against any intelligence agency revealing 
the name or identify of any fereign agent employed by the United 
States to the Congress or any of its committees or Members. 

I mentioned some of the reasons why I am oppesed to an intelligence 
oversight committee. As I say, I am not set in coment in it. 

T do not think we need another standing committee. We need it like 
we need more inflation. 

The objections to this approach—the members of the proposed com- 
mittee would be appointed by the majority leader and the minority 
leader. This is contrary to Senate practice where appointments to 
standing committees are the prerogatives of the Senate Steering Com- 
mittee on the Democratic side and the Committee on Committees on 
the Republican side. 

Three: Limiting the tenure of Senators to 6 vears on the proposed 
committee is an assanit on the seniority system, and that does not 
bother me too much; but it inhibits the development of expertise, that 
bothers me. 

Four: At variance with the practice of other standing committees, 
the proposed committee would have a chairman and a viee chairman. 
Also, unlike other standing committees, the chairman would be ap- 
pointed hy the proposed committee instead of the entire Senate. 

The viee chairman, a member of the minority party. would have the 
authority to act for the chairman in his absence. This is contrary to 
Senate precedent where the ranking majority member acts for the 
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Should the Director of Central Intelligence be separated from the 
Central Intelligence Agency? 

Chairman Ripicorr. What do you say to that? 

Senator Gotpwater. I do not know. 

Chairman Risicorr. Apparently Mr. Ellsworth indicated he should. 
There has been other testimony—I have personally been of the mind, 
looking at that box, the Director of Central Intelligence should not be 
the same man that operates the Central Intelligence Agency. That is 
my personal feeling. 

Again, that is the part. of the overall reorganization. Again, what 
worries me, if we are going to reorganize all of those boxes—and I 
think woe should—should this not come from the oversight commit- 
tee after careful consideration, after they have been in this for 9 
months to get an idea of what is going on, because to reorganize that, 
T am under no illusion on this committee by my other experience in 
State and Federal government, that this is a long, arduous task and 
you are not going to be able to do a good job in 2 weeks. 

Senator Gorowater. I agree. 

Lf the U.S. Intelligence Board is to have a presiding officer inde- 
pendent of the CIA, what authority should he possess to coordinate 
the intelligence community ? 

Of course he has to have, in my opinion, full authority, but can he 
coordinate 19 agencies, and at the same time serve as the chief execu- 
tivo officer of the CIA? 

Should the responsibility for covert action remain with the CIA? 
Tf not, where is the logical organization to house this activity ? 

T think you have indicated some question about this, and certainly 
Dean Rusk has indicated some question about it. I think that he de- 
voted much thought to it. 

Ts there a real need for the Defense Department to have an intclli- 
gence analytical capability apart from the CIA? 

Wo should consider some mechanism for isolating the clandestine 
services from the President, and yet at the same time secing to it that 
the President and the Secretary of State get all the information they 
may require. We need to insulate the clandestine services so that, the 
President or one of his staffers is prohibited from making a telephone 
eall to get a dirty job done, 

Authorization and the direction of covert actions have varied under 
Presidents Eisenhower, Kennedy, Johnson, Nixon, and Ford. Should 
there be statutory requirements as to Presidential accountability for 
covert action ? 

This gets to be a rather touchy auestion because if the President 
is charged with the formulation of foreign policy. he must be in 
charge of the dav-to-day conduct of foreign policy. On major policy 
questions he should seek the advice and consent of the Senate, 

Therefore, I am inclined not to think so, if we are going to permit. 
him to havo the flexibilitv he needs to conduct. our forcign policy. 

Apparently, the analvtical capability of the Defense Intelligence 
Agency is substandard. Should the DTA be made an essentially civilian 
agency presided over by a general officer in order to encourage the 
reernitment of analysts? In such event. should the DTA be given 
greater flexibility in the promotion of civilians as is the case with 
the CIA? 
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The NSA was created by Presidential directive in the early 1950’s. 
Should the NSA have a charter in the form of legislation? 

As you know, it is against the law for NSA to disclose any of its 
secrets or any of its operations. 

The counter-intelligence programs of the FBI are based on a letter 
written by President Roosevelt in 1939. Should the counter-intelligence 
activities of the FBI be sanctioned by statute? 

J. Edgar Hoover did an outstanding job of reorganizing the FBI 
in the 1920's. He transformed the Bureau from an inefficient, politically 
ridden organization into a first-rate investigative foree. Nevertheless, 
improprieties and abuse crept into the FBI during the later years 
of his career, raising these questions: ; 

Should the tenure of the Director of the FBI be limited to a fixed 
number of years? 

Should there be greater supervision of the Bureau by the Attorney 
General? 

Should there be a statute requiring a President to request in writ- 
ing, and stating his reasons for wanting, any information from FBI 
files on U.S. citizens? 

Mr. Chairman, there is one issue about. which there is no question: 
abuse by the Internal Revenue Service. I think that you have to get 
into that. too. 

In the past, the IRS has provided tax information that, in one way 
or another, has been used for improper and illegal purposes. The 
so-called treaties between the TRS and the State revenue services have 
been part of the problem, especially where tax information has been 
revealed during political campaigns. 

Administrative practices of the IRS have severely harrassed a 
number of American citizens. The safeguarding of tax information 
and the protection of the rights of our fellow e:tizens from adminis- 
trative abuse deserves the most immediate scrutiny by the Executive 
and the Congress. 

The Senate Select Committee on Intelligence Operations has devoted 
most. of ifs time to abuses, which may be understandable considering 
the time limits imposed by Senate Resolution 21. 

Any reorganization of the intelligence community, or any amend- 
ment of the National Security Acts of 1947 and 1949, should come 
after the most careful and deliberate consideration by the Congress. 

Testimony should be taken from experts past and present in the 
field of intelligence. If we are to perform surgery, let-it be with a very 
sharp sealpel and not a meat ax. 

We all know the climate is different from what prevailed in 1950. 

We all know the days are gone when the DCI could whisper into 
the chairman’s ear. 

In the past, there was little oversight of the intelligence community, 
because that was the perception of the Presidents and of the leadership 
in Congress. Times have changed. 

If the Congress wants more oversight. the existing committees can 
and should be required to perform. I believe they will be responsive. 

As T have said, Mr, Chairman, I may have to change my view of this 
matter. I have been trying to get the chairman of the Armed Services 
Committee to make an official subcommittee on intelligence instead of 
the ad hoc subcommittee that is supposed to oversee the CIA. I have 
not made any progress. 
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That is all I have, Mr. Chairman. If you have some questions, I 
would be very happy to respond. 

Chairman Rzsicorr, Senator. Weicker ? 

Senator Weicker. Thank you very much, Mr. Chairman. 

Tam glad, Senator, that vou pointed out the fact that even though 
the focus scems to be on past Presidents of the United States, as to 
what they did or did not do, that the finger really should also be 
pointed at the Congress. It had the power all along to go ahead and 
perform its constitutional duties and did not do so, 

One thing that I am interested in, am I correct, in the course of your 
testimony this morning, you stated that the fact that assassination 
plans were underway was known by Members of Congress, but, chose 
not to make it public? Is that correct ? 

Senator Gotpwater. I do not know if any assassination attempts 
were conveyed to Members of the Congress. I do know that some Mem- 
bers of the Congress were made aware that it was the policy of the 
U.S. Government to promote the overthrow of the regimes of Fidel 
Castro and Rafael Trujillo, for exemple. 

Senator Wertcxer. In other words, they were known to certain of 
the oversight committees ? 

Senator Gorpwater. The fact that sabotage offorts, espionage efforts, 
changing the government of Cuba were going on was certainly no 
secret to some of us. 

Tt was a secret to the American people and frankly, I think it should 
ne been. These are things that the American people do not need to 
know. 

Senator Wrtoxer. First off, let me state my position on this matter, 
we do necd an effective intelligence agency, there is no denying that. 
The same holds true on law enforcement. We are not on the side that 
you should climinate the CIA or FBI. The idea is to create an over- 
sight mechanism that can do a first-rate job. 

I wonder if you just might respond to mo the same way that T 
respond when the question is asked of me. What is the proper function 
of the Congress? Where do the American people come in on the act? 

My response has been, well, when it comes to sources, I do not want 
to know sources, that should be kept seeret. I do not want to know the 
names and locations of agents. That should be kept secret. 

Yes. I do think the Congress and the American people should have 
a handle on the general policy direction of these various agencies. 

That is my question to you. Why should not the American people 
have a say as to whether or not assassination of foreign leaders or the 
overthrow of a government is going to be a matter of policy for this 
country ? 

Senator Gorpwarer. Well, I will try to answer your question by 
examples. I do not think any American will condone assassination or 
murder. On the other hand, I think the average American would 
rather see some steps taken to avert war, even though it means the life 
of one man, than risk the lives of hundreds of thousands of American 
men. This is something we may not want to admit, because we have a 
verv highly moralistic attitude about life, where our enemies do not. 

For example, life in the Asian countries is nothing. I saw 72 people 
killed in one accident of an airplane, and the bodies were not even 
removed for days. They have an entirely different moral approach to 
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life and to honor than we have. So we are dealing with a world, outside 
of a few other countries, which thinks differently than we do. 

It is very hard to answer your question, to give sort of guidelines as 
to what the American people should be made privy to. I found, for 
example, that the biggest interest indicated by any poll on the work 
of the Intelligence Committee was 7 percent. [ do not believe that I 
was asked a question on it in the innumerable meetings that I have 
attended in the last year. 

Let me give you an example as to why we need secrecy. 

‘he CIA was very actively concerned with the war in Thailand, as 
we all now know. Some of this we knew: a lot of it, we did not. 

T found out on one trip to Southeast Asia in a flight over Thailand 
that we were covertly doing a lot of work on the construction of a 
highway from the general vicinity of Dien Bien Phu clear into Burma. 
What was the reason? So the Chinese would have access to Burma 
with the fall of Thailand, which thev expected at that time. 

We were supporting the effort, not overtly to hinder that, but cov- 
ertly, because it would work to our detriment to have the Government 
of Burma fall at that time. I think that is true now. 

Those are things that should not be revealed to Americans, because it 
would soon become known to unfriendly governments. 

T do not even know if we can make known the total amount of money 
that the CTA spends. I do not know if we can talk about money that is 
appropriated through other means, and sometimes devious means, to 
finance the intelligence work. I frankly do not think that there is an 
answer, 

I may be prejudiced on this whole ficld. because T have served where 
intelligence meant whether you were going to live the next day or not. 
and maybe I have too tough-tailed an attitude on it, but you served 
too. and you know what I am talking about. 

Senator Wricxer. One of the guidelines we might. use is consider- 
ing the ultimate exposure to the American people. If the ultimate 
exposure clearly involves the American people, then I think we had 
better bring them in on the act. If they are the ones who are going to 
have to pay the coinage eventually, then it seerns to me that they better 
be brought in at the beginning, at the tekeoff, rather than the landing. 

Senator Gotmwater. I would tend to agree with you. Let me take 
an example, Angola. 

T do not. find public opnosition to Angola based on the reason that 
the State Department or Dr. Kissinger uses. I find it wholly based 
on the fear of another Vietnam, which is as far from the truth as it 
can be. IT do not. think there is a man serving in the Congress who 
wold ever stand still for an American soldier or airman appearing 
in Angola, but there is very sound reasons for our trying to help our 
friends in Angola. 

Now, that kind of thing. T think, conld be made public. In facet, T 
have urged Dr. Kissinger to do this, and to get up and explain what 
he means bv détente. 

Senator Weicker. If I can interrupt, because I agree with the 
point you are making here. I think yon and I would disagree on 
whether or not we should be in Angola. but the point you make is 
that this is a subject matter that could be brought ont on the table 
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for you to express your point of view, I could express my point of 
view, and let people decide what they want to do. ee 

L think that the objection of most of the American people, or at 
least it was my objection, to have Dr. Kissinger running around the 
United States pointing to the Soviet Union and the Chinese without 
telling the American pcople that we were in there also. That is what 
bothered me. It was the hypocrisy of what was being said there. 

T think—I could not agree with you more. I think Angola should 
be debated. I think that it can be debated. / 

Senator Gorpwarer. It should be explained, not necessarily debated. 
There is no argument about our being in Angola with troops. [ would 
oppose that probably as strongly as you would. 

¥ do think that we should be in there in a covert way, as we have 
becn in many countries in a covert way, and sometimes not too 
successfully. 

T do not think it should necessarily be in the form of a debate, 
although it could be. I would just like to see Dr. Kissinger or the 
President in front of a map, as I begged Lyndon Johnson to do, I do 
not know how many times, take the map of Southeast Asia and say, 
this is why we are here. But he never did do it, and neither have I 
been able to argue Dr. Kissinger into doing it. 1 think that he should. 
~ Senator Wricxrr. As I said, there is no point in us getting bogged 
down in an Angolan debate. The point I am trying to make here is, 
inthis day and age, I think it is important that Americans have as 
much in the way of facts before them, if, in effect, we are going to 
expect the people, the country, the Nation, to move. 

Tt used to be—and you know this better than T do, Senator—they 
were willing to follow the opinion-leaders. They were willing to just 
take the word from on high and leave it at that. 

Fortunately for the strength of the country, that is no longer the 
case. Our public education system has given us a much more aware 
constituency out there, and I think that is to the advantage and 
strength of this Nation, not its deterioration. 

J think it is awfully important that those facts do come before them, 
because you are going to ask them from time to time to move, and if 
we want them to move when it counts, and those times will come as 
they inevitably will, then they have to have faith in their leadership. 

You mentioned the moralistic attitude that we have. I agree with 

you. I think it is enormously important that we maintain that attitude. 
Maybe we are not the most honest people, maybe not the most coura- 
geous, but we think we are basically a moral nation, so a portion of 
that docs come truco. The alternative to that is the type of thought that 
runs through the minds of the KGB and other agencies, albeit: more 
efficient. 
~ T would hate to have the country thinking that wav. That is all T 
am saving. T think that moralistic anproach and the belief in ourselves 
that we are basically good is awfully important to how we manifest 
ourselves in our actions. 

Senator Gorpwarer. I do not find myself in great disagreement with 
you. I think that we have an excellent, perhaps not the greatest, but 
as end an intelligence-gathering capability as you will find in the 
world. 
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I think that the American people should be kept aware in a general 
way of what our foreign policy really is. For example, there is a great 
clamor against détente. We know that détente has been practiced in 
Europe for thousands of years and it works, but we do not know 
exactly what we have in our minds. 

I believe that something can be worked out that will satisfy you 
and satisfy all of us that would keep the American people informed 
as to what is the broad, general thrust of our foreign policy. In my 
mind, it is simple; it is the protection of freedom. 

Maybe that is too simple for people today. Whatever we can do to 
insure that protection is something the American people should know. 
They should have an understanding of where we are going. They should 
know why Angola is important to the United States. Nobody has 
explained it yet to the American public. 

As I said before you came in, before you reach any decision on this 
Massive organization shown over here, and any reorganization of it, 
I think your first question has to be: How much do the American 
people have to know ? 

Now, the protection of intelligence sources and methods are the 
things that bother me, because they are the things that give the enemy 
an advantage over us, because we do not get the same information 
from them. My whole concern is that we protect the highly classified 
parts of intelligence that only the President should know about, the 
National Security Council, or some level like that, and at some later 
date we know about them, inst as we are now beginning to learn the 
intelligence efforts of World War IT. 

Senator Wercker. Just. two more points, Mr. Chairman, that I 
would like to make. 

No. 1, I have to disagree as to the delay of any legislation and I say 
that, Senator, because really it was back in 1973 in the matter of the 
Watergate hearings that we learned that both the CIA and FBT had 
overstepped their bounds. 

Senator Gotpwarer. Mav I interrupt? Who ordered them to? 

Senator Wercxer. The President. 

Senator Gotpwater. A President. Do not blame the CTA. 

Senator Weicker. I am not. saying that. 

That knowledge, in other words, of overstepping the bounds, came 
to us in 1973. 

Senator Gotowarer. Thet. is right. 

Senator Weicker. Very frankly, all that has happened here in the 
last 3 years is we have received more facts. They all add up to the fact 
that they overstepped their bounds. 

What I am basically saying te vou—and the chairman knows thie: 
evervbody in this room knows this—not that T ever want any truth 
withheld from the American people—but the time has come to act 
on the truth rather than keep on sitting there in a bunch of investiga- 
tions and hashing over the past, and this Coneress is not taking the 
bit in its teeth and acting on oversight and reform of the abuses and 
we have known it for 3 vears—not 1 year, not several months, we 
have known it for 3 years. 

Mv theory is, unless we act now. like everything else in this town. 
evervone sits there and if vou wait lone enough, if. will blow over and 
it will go away. Because T do believe in a CTA and an FBI and we 
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have got to have that type of activity is the very reason why I insist 
on. oversight. Otherwise, the American people will never have the 
confidence in those agencies that they have to have, if those agencies 
themselves are to survive. 

So, I do not expect that we are going to get into the business of 
revamping the various agencics in the executive branch. Clearly, on 
the basis of the job that Congress did not do, I think we can overhaul 
our system, which is to take it from a secondary function of various 
and sundry committees and put it in the hands of one oversight com- 
mittec. We are not charged with revamping the whole intelligence 
community now. I think this should be done, and that opinion is based 
on No. 1, the facts that we already have in hand and No. 2, the general 
observation that if we do not act in a relatively bricf period, then we 
never will act. And last, the type of thing that bothers me, and you 
mentioned it here in your testimony, the CIA giving $6 million to 
Italian Centralists. 

Senator Goldwater, I spent a fair amount of time in Italy. I cannot 
think of a more inane way to combat communism in Italy than to give 
money to Centralist politicians in Italy. Do you know why most of 
the Italian Communists get clected in the regimes over there? Because 
the people are fed up with corruption, they are fed up with politicians 
gctting it. under the table. 

For the most basic needs a man has to pay politicians under the 
table and they vote for the Communists because they stand for in- 
tegrity. Maybe that will disappear with them eventually, but right 
now, they have got it. 

The whole problem in Italy is that you have 2 percent living high 
off the hog and off the top, running the government, getting all of the 
benefits of life; 98 percent of those people do not share in any manner, 
shape, or form in the quality of life that we aspire to for our own 
citizens. 

This is a free country. If we arc going to do anything in Italy, for 
God’s sake, what we ought to be doing is give our money to the 98 
percent, if we are going to give them any money at all, or insist on the 
type of policies that will give them the quality of life that will help 
them support both their own religion and democracy, neither of which 
thev are doing right now. 

That is why I think that matter should definitely have been brought 
out on the table for discussion, because I think as a matter of tactic, 
it is totally wrong. 

Senator Gontpwatrer. I think that 4 percent of the money we 
give goes to help the people and the rest goes to help the politi- 
cians. That has been documented, and documented, and documented. 
That does not come completely under the purview of what we are 
talking about here. 

Frankly, as I told the chairman before you came in, I do not think 
the committee has done enough work on this. I do not advocate ex- 
tending the life of the select committee. I think we wasted 4 months 
of our time on assassinations, and I begged the chairman not to do 
that, because it would wind up in one place, and it wound up there. 

T think without the further study of the select committec, your com- 
mittees and other committees are going to have to decide what the 
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eventual mechanism is going to be of gathering and handling intelli- 
gence. We know the Congress has been wrong, because we have known 
these things from the period of Watergate, and probably before that. 

Make the changes you want to make, but let. us not do anything to 
hamper our collection ability. Let us increase the analytical ability 
and protect the secrets that are essential to the Government. 

That is my whole concern. 

Senator Wrrcker. Thank you, sir. 

Chairman Riercorr. Thank you very much. 

Only one comment before you leave. 

I noted in your testimony you asked more questions that you have 
answers for. 

Senator Gotpwater. That is right. 

Chairman Rratcorr. I know you will be very active on the floor 
when we finally report something out, but remember, during the course 
of discussion on the floor, Senator Goldwater, that you would ask more 
questions than you have answers. Our job is to try to find some of the 
answers. 

T do not know whether you will agree with.them or not. 

Senator Gorpwarer. I do not know whether it is a good or bad indi- 
cation when a man has served on the select committee for a year and 
he has questions. 

Chairman Ristcorr. It is not at all. 

Senator Gorpwater. Jt is the nature of the beast. 

Chairman Rivicorr. That is how it should be, because with each 
passing day. cach passing witness, I have more questions in my mind 
than when we started these hearings. 

T do appreciate vour comings. 

Senator Gotpwarrr. Thank vou very much. 

[The prepared statement of Senator Goldwater follows:] 


PREPARED STATEMENT OF Hon. BARRY GOLDWATER, A T7.S. SENATOR Frou THE 
STATE OF ARIZONA 


Mr. Chairman. thank you for granting me the opportunity to testify hefore 
your Committee. 

Before going into the details of the legislation you «re considering, I would 
like to make some brief general comments. 

Tn the last few years, the Congress has attempted to.exert greater influence on 
the nature and conduct of our foreign policy. 

What are the results? 

Two good allies, Greece and Turkey, have been alienated. 

Jewish immigration from Russia has been reduced. 

The hands of our President have been tied in the day-to-day conduct of foreign 
patiey. 

TLS. intelligence is demoralized and its effectiveness greatly diminished. 

Our allies seriously question America’s reliability, if not our collective sanity. 

Our adversaries take comfort in watching us tear ourselves apart. 

Mr. Chairman. T have here page one of the Washington Post of January 7, 
1976. Three headlines paint a picture of American forcign poliey today. 

The left-hand column is entitled. “CTA Giving $6 Million to Italian Centrists,” 

Tn the middle, below the picture, “CLA Agent Welch Buried” with the subtitle, 
“Tord, Kissinger Among Mourners at Arlington.” 

On the right, the headline reads, ‘“Two Soviet Shins Head for Angola”. 

Taken together the headlines describe an impotent giant—our Nation. 

Disclosure of covert aid to Italy is the direct result of the Hughes Amendment 
to the Foreign Aid Bill adopted by the Senate on October 2, 1974. 
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This means approximately fifty Senators and over 120 Congressmen may 
receive highly sensitive information on a covert action. It also means public dis- 
closure is almost inevitable. 

Worst of all, it gives a personal veto to ‘any Member who disagrees with a covert 
action—with the veto coming in ‘the form of subrosa release to the Washington 
Post or the New York Times. 

Mr. Chairman, I shall oppose any general legislation dealing with the intelli- 
gence community which fails to provide for : 

One, a repeal or severe modification of the Ilughes Amendment. 

Two, criminal sanctions against any member of the intelligence community 
who releases classified information having voluntarily entered into a secrecy 
agreement. 

And three, a flat prohibition against any intelligence agency revealing the name 
or identity of any foreign agent employed by the U.S. to the Congress or any of 
its committees or members. 

8. 2898 fails to deal with these vital matters. 

Specifically, I am opposed to 8. 2893 known as the “Intelligence Oversight Act 
of 1976” for the following reasons: 

1. The Senate needs one more standing committce about as much as the Nation 
needs more inflation. We are merely adding another layer on the cake. 

2. Members of this proposed “B’’ Committee would be appointed by the Major- 
ity Leader and the Minority Leader. This is contrary to Senate practice where 
appointments to standing committees are the prerogatives of the Senate Steering 
Committee on the Democratic side and the Committee on Committees of the Sen- 
ate Republican Conference. 

3. Limiting ‘the tenure of Senators to six years on the proposed committee is 
an assault on the seniority system and inhibits the development of expertise. 

4. At variance with the practice of other standing committees, the proposed 
committee would have a Chairman and a Vice Chairman. Also, unlike other 
standing committees, the Chairman would be appointed by the proposed com- 
mittee instead of the entire Senate. The Vice Chairman, a member of the minority 
party, would have the authority to act for the Chairman in his absence. This is 
contrary to Senate precedent where the Ranking Majority Member acts for the 
Chairman in his absence, or whoever is senior on the majority side. I believe the 
majority party should control the standing committee. 

5. No single committee of the Senate should be given legislative jurisdiction 
over all the intelligence activities of the U.S. Government. Because the Senators 
are already spread very thin in their committee assignments, the provision allow- 
ing Senators to serve on the proposed committee in addition to all others is merely 
going to compound the problem. 

Moreover, the best Senate staffs have at least a few persons of long service 
thereby providing continuity and reducing the possibility of legislative error. 

The proposed new committee would have ultimate authority to disclose any 
intelligence secrets by majority vote. No matter how strongly a Senator may 
feel about a foreign policy issue to overturn a policy through the disclosure 
of secrets can only lead to peril for the Nation. Such a provision may raise 
Constitutional questicns—questions I shall leave to those versed in Constitu- 
tional law. 

S. 2893 requires the intelligence agencies of the Government to give prior 
notice of the intention to carry out “certain kinds of intelligence activities” 
before they are initiated. While prior notice is required in some non-sensitive 
departments and agencies, I believe that intelligence by its very nature must 
be given special treatment. Prior notice could place the lives of agents in grave 
peril. And, even if their lives were not in peril, prior disclosure to committees 
of the Congress would tend to dampen their ardor. 

Should the Director of Central Intelligence be separated from the Central 
Intelligence Agency? 

If the United States Intelligence Board is to have a presiding officer independ- 
ent of the CIA, what authority should he possess to coordinate the intelligence 
community? , 

Should the responsibility for covert action remain with the CIA? If not, 
where is the logical organization to house this activity? 

Authorization and the direction of covert actions have varied under Presidents 
Hisenhower, Kennedy, Johnson, Nixon and Ford. Should there be statutory 
requirements as to Presidential accountability for covert action? 


66-413 O - 76 - 23 


Approved For Release 2001/09/10 : CIA-RDP90-00735R000200130001-0 


Approved For Release 2001/09/10 *gGiA-RDP90-00735R000200130001-0 


Apparently, the analytical capability of the Defense Intelligence Agency is 
substandard. Should the DIA be made an essentially civilian agency presided 
over by a General Officer in order to encourage the recruitment of analysts? 
In such an event, should the DIA be given greater flexibility in the promotion 
of civilians as is the case with the CIA? 

The NSA was created by Presidential directive in the early 1950's. Should 
the NSA have a charter in the form of legislation? 

The counter-intelligence programs of the FBI are based on a letter written 
by President Roosevelt in 1939. Should the counter-intelligence activities of the 
FBI be sanctioned by statute? 

J. Edgar Hoover did an outstanding job of reorganizing the FBI in the 1920’s. 
He transformed the Bureau from an inefficient, politically ridden organization 
into a first-rate investigative force. Nevertheless, improprieties and abuse crept 
into the FBI during the later years of his career, raising these questions: Should 
the tenure of the Director of the FBI be limited to a fixed number of years? 
Should there be greater supervision of the Bureau by the Attorney General? 

Should there be a statute requiring a President to request in writing, and 
stating his reasons for wanting, any information from FJ3I files on U.S. citizens? 

Mr. Chairman, there is one issue about which there is no question: abuse by 
the Internal Revenue Service. In the past, the IRS has provided tax information 
that, in one way or another, has been used for improper and illegal purposes. 
The so-called treaties between the IRS and the state revenue services have been 
part of the problem especially where tax information has been revealed during 
political campaigns. 

Administrative practices of the IRS have severely harassed a number of 
American citizens. The safeguarding of tax information and the protection of 
the rights of our fellow citizens from administrative abuse deserves the most 
immediate scrutiny by the Executive and the Congress. 

The Senate Select Committee on Intelligence Operations has devoted most 
of its time to abuses, which may be understandable considering the time limits 
imposed by S. Res. 21. 

Any reorganization of the intelligence community, or any amendment of the 
National Security Acts of 1947 and 1949, should come after the most careful 
and deliberate consideration by the Congress. 

Testimony should be taken from experts past and present in the field of 
intelligence. If we are to perform surgery, let it be with a very sharp scalpel 
and not a meat axe. 

We all know the climate is different from what prevailed in 1950. 

We all know the days are gone when the DCI could whisper into the Chair- 
man’s ear. 

In the past, there was little oversight of the intelligence community, because 
that was the perception of the Presidents and of the leadership in Congress. 
Times have changed. 

If the Congress wants more oversight, the existing committees.can and should 
be required to perform. I believe they will be responsive. 


Chairman Risicorr. Senator Hollings, would you proceed ? 


TESTIMONY OF HON. ERNEST F. HOLLINGS, A U.S. SENATOR FROM 
THE STATE OF SOUTH CAROLINA 


Senator Hoxtirnes. Mr. Chairman, I appreciate your invitation. 

Mr. Chairman, Senator Weicker, I apologize for not having a 
formal prepared statement, but I thought I ought to express these 
views, having had a long ago experience that has gotten somewhat 
dulled in a sense, 20 years ago. We had then the same hiatus on Capitol 
Hill and it has been interesting for me to observe it. At that particular 
time we had all the hearings when McCarthy was making all the 
charges, we had the leaks and security risks and everything else. 

President Eisenhower tried to cover it with Gen. Jimmy Doolittle’s 
study of the Central Intelligence Agency. 

As they say today in Washington, it did not play in Peoria. It did 
not allay the fears and concerns. In itself, it was a coverup. 
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As a result then, the Hoover Commission went into all of the 
intelligence activities of the U.S. Government. I served on that task 
force at the time in 1954 and 1955, and we received the McCarthy 
papers, incidentally, and we disposed of those. 

We filed our report, and as Senator Weicker said, everything sim- 

_mered down and we reestablished confidence in our systems—and inci- 
dentally, we looked at that British intelligence system too; and I can 
tell you ours is better. We looked at all of the systems. It is a complex 
matter. 

We saw waste and duplications of the different agencies overseeing 
each other. We found one big gap and we moved to fill it. At your invi- 
tation I found over the weekend the only copy of the task force report 
that I can get my hands on right now. In the public report, you will 
find recommendation number one by that task force, that “the Central 
Intelligence Agency be reorganized internally to produce greater 
emphasis on certain of its basic statutory functions and that the Direc- 
tor of the CIA employ an Executive Officer or Chief of Staff.” 

Tho final classified report of “Top Sccret”—it is about this high 
[indicating |—we filed with President Eisenhower. We all reviewed 
and signed it, and it went into depth into the CIA. being overwhelmed 
with covert activities and not really getting into the basic intelligence 
gathering. 

We had found that the Director, Allen Dulles, was doing an out- 
standing job, but trying to do too much of an outstanding job. That is 
why we said he ought to get a Chief of Staff to help him. But the inter- 
est, attention and efforts of the CIA were preempted by covert opera- 
tions, and we wanted to get into actually finding intelligence data and 
simmer down many of the covert activities. 

Then we recommended—and I will read what the task force 
recommended very briefly : “That a small permanent bipartisan com- 
mission”—not committee—“that a small, permanent bipartisan com- 
mission composed of members of both houses of Congress and other 
public-spirited citizens commanding the utmost national respect and 
confidence be established by act of Congress to make periodic surveys 
of the organizations, functions, policies and results of the Government 
agencies handling foreign intelligence operations and to report on the 
adequate security safeguards with findings and recommendations to 
the Congress and to the President annually and at such other times as 
we deemed necessary and desirable; that proposed watchdog commis- 
sion to be empowered by law to demand and receive any information 
it needed for its own use. 

It would be patterned after the Commission on the Reorganization of the 
Executive Branch of Government, namely the Hoover Commission. Appointments 
by the President of persons from private life to the proposed commission should 
be made from a select list of distinguished individuals of unquestioned loyalty, 
integrity and ability with records of unselfish service to the Nation. : 

That would be my recommendation today, here, 20 years later, and 
for good reason. 

I might add, as an aside, that the full Hoover Commission modified 
the task force recommendation by saying that there be two committees, 
one from the Congress, one from the President. Really, the executive 
still did not want to trust the Congress. They still had in mind at that 
particular time of not giving a Senate and House Member—or to the 
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people, Senator Weicker—the information, and they argued about 
that, and they changed our task force recommendation. We stuck by 
it, and I think if we had kept it going and in being, we would not 
have had this hiatus today. 

That really has been the breakdown, that the Congress did go with 
the recommendation of the Hoover Commission with special members 
of the Appropriations Committee, special members of the Armed 
Services Committee, and others receiving so-called periodic briefings, 
but they did not do their job. They did not do their job. 

I moved from the chair over here to over there when I came into the 
room to find out where, on that detailed chart of that national intelli- 
gence community, where the Congress was. They did not have it listed. 
Everyone wants to disregard it. 

As the one Church committee member, Senator Goldwater, who just 
left the stand said, they spent 10 months running around like a dog 
chasing his tail over assassinations. 

Chairman Rretcorr. Is there any question in your mind that the 
Congress and the American people need a new Oversight Committee ? 

Senator Hotiines. Right. They need this kind of commission, and 
I will emphasize why. To get right to that point, to fill out that thought 
I had about the assassinations versus the breakdown, I think there has 
been a whole new day developed. We had all of these covert activities, 
like in 1966 when I went to Indochina, we had a secret war in Laos, 
and when the GI was killed there, I had to write his parents, as you 
Senators did too, about the supreme sacrifice he gave his country in a 
secret war in a secret land. 1 could not tell those parents where, how, 
or why. 

Chairman Risicorr. The whole world knew about it, except the 
American people. 

Senator Hotxies. That is exactly right. We have come down to the 
point, we have a whole new view of this thing and of our own responsi- 
bilities. Formerly we had Senator Ellender who said, do not tell me 
anything, because if you do, I might talk in my sleep, so I don’t want 
to know anything. We had the other distinguished chairman of the 
Appropriations Committee say, under the law I cannot tell a fellow 
member if they had reported to him they had a covert activity to 
assassinate someone. 

I would take it, under his view of the law, that he was supposed to 
listen but not. communicate it whatever, just squat on the information. 

That was not the intent at all. 

Now you are going to have to put a few safeguards that they do 
their jobs and there be some continuity. In essence, what really broke 
down and brought it to our minds was the Chile episode whereby we 
took a freely elected government and by covert action tried to disrupt 
if, and overthrow it. 

Tf I had been with the CIA in Chile at that time, I would have felt 
that I not only had these kinds of safeeuards in my President and 
my National Security Council, but that I had Congressmen who also 
fae and that I had the support of my Government in what I was 

oing. 

That is where the breakdown has been, and the committee’s report 
has all to do about assassinations and has not, like Pogo, met the 
enemy, which is really us. 
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Now, we must do our job. Now, which ones have to do it? The ones 
that do not want to do it; namely, the leadership. 

J start with the leadership for the main and simple reason that 
they are the ones who have to know. There is no reason to appoint a 
nine-man committee without the leadership. You can’t tell me that 
the majority leader is not going to find out what is going on, or that 
the chairman of Foreign Relations or the Appropriations Committee 
do not know what is going on. They call up the leader of the Central 
Intelligence Agency. George Bush is going to run down and tell Mike 
Mansfield, or John Sparkman, or John McClellan in a flash. 

So realistically, we approach the problem from the standpoint of 
those who must know and should know, and should not turn that re- 
sponsibility over to a revolving committee with no seniority, and there- 
fore no interest, in getting on it. No one wants that. 

This is an unglamorous field. I learned that from having been in it 
for 2 years. You did not see me voluntecring to get on the Church 
committee, because I knew in a short period of time, they could not 
get into it thoroughly. 

The only way to thoroughly learn about intelligence—since we are 
talking about that, Senator Weicker—is to really be an agent in the 
operation there for 5 years yourself and then surface and know what 
questions to ask. 

There is no congressional committee that can, in a 9- or 10-month 
period, really learn what they need to know completely. 

But, going back to the way of attacking this problem and reinstilling 
the confidence of the American public in our intelligence effort, I lean 
very strongly toward the commission. I know about these committees 
and commissions, and Mr. Chairman, you and T have been in govern- 
ment long enough to hear the argument about school board members, 
whether they should be appointed or elected. I have seen good school 
boards elected and good school boards appointed, and it can go either 


ay. 

At this point in time, we have had the experience of the Hoover 
Commission, and we ought to have the House and the Senate and the 
executive branch working in unison on this one. It is absolutely funda- 
mental at this particular time. For one thing, if you take, as I would 
recommend, on it the congressional side, that it consist of the majority 
and minority leader in the Senate, the chairmen of the Appropriations 
and Armed Services and Foreign Relations Committees, that you 
would have five there. If, on the House side, you had the Speaker and 
minority leader and the chairmen of the International Relations, 
Appropriations, and Armed Services you would have five from the 
House. And then, with those 10, they could serve with 5 appointees by 
the executive branch of persons with credibility, national credibility, 
the likes of David Rockefeller and Roy Wilkins, I. W. Abel, George 
Kennan—we could think of many who could serve and who immedi- 
ately would instill confidence in what they saw and knew. 

I think those Executive appointees will help to get the leadership to 
attend the meetings. All chairmen of committees are overburdened, 
overworked, and certainly the Speaker and the majority leader, are 
too. They will not attend. But if, after a year—they have quarterly 
meetings four times a year, or three times a year—and you will find, 
if you put Henry Ford on or Rockefeller, the others will come, just 
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like you and I on the Intergovernmental Relations Advisory Commis- 
sion. As Governors we had a plane, we had a parking place, and a 
limousine and we would come to the Intergovernmental Relations 
Advisory Commission as an outside member. As a Senator, I find it 
near impossible to get downtown and worry about votes here and other 
committee assignments and everything else. 

But if you have that Commission, and it meets on Capitol Hill, and 
those distinguished Presidential appointees do attend, they will won- 
der why they have been there for four or five meetings and have not 
seen the Speaker or the majority leader. So the leaders will attend. 

Chairman Risrcorr. The only trouble, Senator Hollings, is that from 
my experience, the more distinguished the so-called members of the 
Commission are, the more they are amenable to the President of the 
United States. 

Frankly, based on close, personal observation, I would never serve 
on @ Presidential Commission unless the President publicly stated that 
he would make public and fight for any recommendation that the Com- 
mission came up with. There are more Commission reports that are 
gathering dust in the Archives of this country than will ever see the 
light of day. 

Take what you did 20 years ago. You had one heck of a job finding 
one single copy somewhere, and that was buried, like everything else 
is buried. 

I sort of disagree with you. I think the way the makeup of the Sen- 
ate is today, the younger men really reflect better than many of the 
older men the thinking of the American people. They are more sensi- 
tive. I think there is room on the oversight committee for the younger 
men and some people with experience, some of the older men. I think 
sometimes the longer you are here, the more you become a part of the 
establishment, so I personally would not substitute a Commission for 
a real good group of Senators who represent the different sections of 
the Nation, different philosophies, and different age groups. That is 
my own thinking. 

Senator Hoiirnes. Let us go back to those observations. First, with 
respect to your appointment and mine on the Intergovernmental 
Advisory Commission by President Eisenhower. 

I am sure the distinguished chairman did not ask President Eisen- 
hower to agree to everything the Intergovernmental Relations Advi- 
sory Commission recommended or you would not serve. You served 
with distinction; I served along with you; and we did not exact that 
from President Eisenhower when we took that appointment. 

Chairman Ristcorr. There is a lot of water over the dam. I remem- 
ber when I was Governor of the State of Connecticut, there was not a 
man or a woman that I asked to serve on a special commission or a 
special study group, Republican or Democrat, irrespective of philos- 
ophy, who refused me. Publicly I stated, when I appointed these peo- 
ple, that I would take their recommendations because I trusted them. 
I would make them public, and I would go to the legislature and the 
people to fight for them. 

And consequently, there was much of a constructive nature achieved. 
The best brains and most prestigious men and women in the State of 
Connecticut. made themselves available because they knew that the 
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Governor who appointed them would go down the line and fight for 
them, and it would not be buried. 

T have seen, since that time in the Federal establishment, Commis- 
sion after Commission that worked like dogs, gave their time, gave 
their energy, gave their brains. Then their work was tossed aside and 
put in a drawer. It was buried by a President. 

I know of very few recommendations that ever saw the light of day, 
that ever got into the public domain, that ever became part of the 
legislative process. I personally am very skeptical about Presidential 
commissions. If you study the history of Presidential commissions, you 
will find generally that it is a rare one that ever achieves anything. 

Senator Hoxirnas. That is the one I am recommending, the rare one, 
the Hoover Commision. That was the exception. 

It has been the exception and it served with distinction and a lot of 
its recommendations were followed through. This recommendation 
was followed through. It was not lost for 20 years or buried. 

It was for the main and simple reason that you had the leadership 
of the U.S. Senate and the leadership of the House of Representatives 
serving with them, so after the private members’ and the Presidential 
recommendations were made, these activist members of the Congress 
themselves could pick up the ball and run with it. 

So I am recommending, not the general rule of Commissions, task 
forces, and all of those other things that I generally agree with the 
chairman on. I am recommending the exception, namely, the Hoover 
Commission report. 

Some of the words there—and I will just read a couple of sentences 
here to show you how prophetic they were— 

The task force recognizes that secrecy is necessary for the proper ‘operation 
of our intelligence activities, but is concerned over the possibility of the growth 
of license and abuses of power where disclosures of cost, organization and per- 
sonnel and functions are precluded by law. On the other hand, sporadic investi- 
gations in this field might inadvertently result in unauthorized disclosure of 
classified information to the detriment of the intelligence effort. 

Exactly what is going on. 


Periodic orders of studies by some qualified and impartial agency would 
remove both of these dangers. It would also allay any suspicions or distrust that 
have been developed in the public mind by the complete secrecies of these 
operations. Such a procedure might also serve to shield our intelligence programs 
from unjustifiable attacks on the agencies’ concerns and hence public confidence 
in support of this vital work. 

Comprehensive periodic studies of the foreign intelligence activities of the 
United States will be made by the Commission with special attention to the 
question of whether the assigned work of these intelligence agencies is being 
carried on efficiently and effectively, whether there is any unnecessary over- 
lapping or duplication of effort between military and civilian intelligence 
agencies. Whether the staffs are of the size justified by their assigned functions 
and producing the intelligence required for the security of the nation, whether 
the expenditures are within budget authorizations and in keeping with the 
expressed intent of the Congress while the fiscal policies and procedures are 
in conformity with sound accounting principles and practices to the maximum 
extent possible. Whether any of their activities or policies are in conflict with 
the foreign policy aims and programs of the United States, and whether the 
effort of any of these intelligence agencies is being dissipated or adversely 
affected by the assignment of added functions alien to intelligence. 


I will not belabor the committee any further, but simply put, when 
you talk to the junior members, that is another problem. The senior 
members do not want this, because this is a thankless task. And even 
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the junior members know, rather than waste 6 years of their time 
on it, they could have been building 6 years of position and knowledge 
and capability and seniority within the Joint Economic Committee 
or with one of these other disciplines and problems. If they give 6 
years to intelligence, they cannot tell their folks back home about 
it if it was anything good, and if it was anything bad, they are going 
to get blamed for it. 

You are not being realistic if you are talking about this oversight 
and junior members. That is not the problem here. The problem here 
is the effectiveness and necessary secrecy of an intelligence agency 
being maintained, in the knowledge while providing the facts and 
knowledge to those responsible. The leadership—clected by the mem- 
bers, melding the junior members—and the minority side and these 
particular chairmen, must have the facts if they are going to rule on 
the appropriations and the foreign policy and the armed services. 

If you limit it there and let the junior members—of which I con- 
sider myself one—jump on the senior members for not doing their job, 
there is where we can come to play. We can still be briefed on intel- 
ligence matters, whether it be Angola, Diego Garcia, Israel or any- 
thing of that kind. We are not ruled out. 

There is a new day now about CIA briefings for any and every 
member. A Hoover-type commission, a small, 15-man watchdog com- 
mission, would go a long way toward the reestablishment of public 
trust in our intelligence system. It would involve the Executive, the 
legislative, and the public. If you establish the habit of this kind of 
oversight, then you do not go off in what has been engaged in now on 
the House side, with misunderstandings between the Executive and 
the legislative branches as to whether we are breaking our word, or 
whether we can be bound not to reveal or to reveal, and all of these 
other peripheral or side issues that really should not be the concern of 
this committee, 

Chairman Riaicorr. Senator Weicker ? 

Senator Wercxer. I have no questions. 

Chairman Risicorr. Thank you very much. 

Just one parting comment. I notice that we do now have a Foreign 
Intelligence Advisory Board, I asked the staff to get me a list of the 

- names on it. [See p. 355.] My guess is you will find very prestigious 
members of the American community, and I do not ever recall that the 
Foreign Intelligence Advisory Board ever blew the whistle on any of 
the problems that we are faced with. 

Senator Houiines. That is true. The President did not do his job 
and he left, but no one has recommended to do away with the execu- 
tive branch of Government. 

Chairman Ristcorr. We are not doing that. 

Senator Horiines. I am talking about President Nixon. All of us 
have been rather lax on this and relied on the others. This is not to say 
that the system itself did not work. It is the members within the system 
who failed, and under the new day I am confident the system can work, 
generally speaking. It is not a bad setup. 

You can move the players all around and you can talk about putting 
junior members on and all kinds of other proposals. But the need is to 
go to the crux of the problem—to address what really has been wrong. 
I think my proposal does just that. 
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Chairman Ristcorr. Thank you very much, Senator Hollings. 
[The information referred to and subsequently supplied follows :] 


THE WHITE House, 
Washington, D.C,, May 1975. 


PRESIDENT’S FOREIGN INTELLIGENCE ADVISORY BOARD 


Anderson, George W., Jr.—Appointed by President Nixon on May 1, 1979 to 
replace General Maxwell Taylor as PFIAB Chairman; former Chief of Naval 
Operations ; former U.S. Ambassador to Portugal; presently director of several 
large corporations. 

Baker, William O.—Originally appointed to the Board by President: Eisenhower 
and reappointed by each succeeding President; currently President, Bell Tele- 
phone Laboratories, Incorporated; member of the National Academy of Sci- 
ences and numerous other governmental and quasi-governmental boards and 
commissions. 

Cherne, Leo—Noted Economist; presently Executive Director of the Research 
Institute of America, Incorporated; member of the United States Advisory 
Commission on International Educational and Cultural Affairs; member of the 
Board of Advisors of the Industrial College of the Armed Forces, and numerous 
other boards and commissions. 

Foster, John §., Jr—Physicist; presently Vice President for Energy Research 
and Development, TRW, Incorporated ; former :Director of Defense Research 
and Engineering, Department of Defense; and former Directcr of Lawrence 
Livermore Laboratory and Associate Director of Berkeley Laboratory. 

Galvin, Robert W.—-Chairman and Chief Executive Officer of Motorola, Incorpo- 
rated ; Director of larris Trust and Savings Bank ; Director and past President 
of ‘the Electronic Industries Association ; and former member of the President’s 
Commission on International Trade and Investment. 

Gray, Gordon—Publisher ; Director of R. J. Reynolds Tobacco Company ‘and sev- 
eral other large corporations ; former Secretary of the Army, Special Assistant 
to the President (Hisenhower) for National Security Affairs, Assistant Secre- 
tary of Defense (International Security Affairs), Director of the Office of 
Defense Mobilization; former Chancellor and President of the University of 
North Carolina. 

Land, Edwin I1.—Inventor of the Land Polaroid camera; presently Board Chair- 
man of Polaroid Corporation; member of the National Academy of Sciences, 
and numerous other similar groups. 

Luce, Clare Boothe—Novelist and Playwright ; former U.S, Ambassador to Italy, 
and Congresswoman from Connecticut ; presently member of the White House 
Preservation Committee, the Academy of Political Science, the American 
Institute for Foreign Trade, and numerous other boards and commissions. 

Shultz, George P.—Former Secretary of the Treasury and Assistant to the Presi- 
dent (1972-74), Director of the Office of Management and Budget (1970-72), 
and Secretary of Labor (1969-70) ; economist; educator; member American 
Economic Association, National Academy of Arbitrators, Industrial Relations 
Research Association ; presently President of Bechtel Corporation. 

Teller, Edward—Physicist who played © major role in the development of the 
first atomic bomb, and has made important contributions in the fields of 
chemical physics, molecular physics, nuclear physics and quantum theory. He 
has been associated with the University of California since 1952, where he 
currently holds the position of University Professor of Physics and Associate 
Director of Lawrence Livermore Laboratory. 

Byers, Wheaton B.—Executive Secretary of the Board. 


Chairman Risicorr. Congressman Harrington ? 

Thank you, Mr. Harrington. Can we have the benefit of your think- 
ing, sir? 

Representative Harrineron. Thank you. 

I have a prepared statement which is not overly long, Senator. I 
would like to insert it in the record, and then be available for your 
questions. 
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Chairman Ristcorr. Without objection, your entire statement can go 
in the record as if read, and you can make any comments from it, or any 
general comments that you like, sir. 

I would let you make your own determination on how you would 
like to handle your testimony. 


TESTIMONY OF HON. MICHAEL J. HARRINGTON, A REPRESENTA. 
TIVE IN CONGRESS FROM THE STATE OF MASSACHUSETTS 


Representative Harrineton. Let me try to summarize it, Senator, 
and strike the theme that I think is most important. 

I suggest very strongly that we take our cue from the experience 
that Senator Weicker had on the Ervin committee in the summer of 
1973, which led in classic congressional fashion to the education of the 
American public on a series of very complex issues. That public was 
thus able to respond in a way to get a rather reluctant House, in the 
fall of that year, to take action dealing with the then-incumbent 
President. 

We do not have, as a result of the hearings that have been running 
since last spring in the instance of the Senate and last summer in the 
instance of the House, a similar situation confronting us today as your 
committee attempts to review the recommendations made prelimi- 
narily by the Church committee. 

I suspect that we are at a point no better than where we started, with 
too little public knowledge, with too little awareness in general of the 
scope of the educative function being carried out by the Senate or the 
House—many of whose hearings were in executive session—in short, a 
confused, ill-informed public, joined, I suspect, in a somewhat lesser 
degree by a confused and ill-informed Congress. 

My strong recommendation would be that the life of these com- 
mittees, both on the Senate side and the House side, be continued for 
the remaining portion of the 94th Congress. 

Despite the initiative undertaken by the administration during the 
last 6 weeks—after the unfortunate killing of the CLA agent in 
Greece—to engage in a counteroffensive over the responsibility of 
Congress, we should address this issue as much as possible in public, 
and call witnesses who can contribute directly to the public debate 
in terms of the substance of our intelligence community’s activities. 

I would suggest also, before proferring a solution which involves 
an oversight function vested in one committee, or perhaps a joint 
committee, that a number of specific areas of actual legislation involv- 
ing restrictions on the executive branch be undertaken. We would 
then have a very clear demarcation of what the role of the executive 
would be, and avoid the continuation of hazily defined responsibilities 
that characterizes our relationship with the intelligence community 
over its existence in the last generation. 

These are the concerns that I have, but perhaps the primary one 
is the failed task of educating and informing the American public 
and broadening the debate to get to the basic core of what I think 
this is all about, namely, what are we as a people—do we countenance, 
or should we countenance activity of this kind with the rationale being 
they do it and we should also do it? Or should we get into a debate or 
dialog which I think we are capable of doing, that may lead to some 
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enlightened conversation and discussion about what our foreign policy 
is to be and what the role of the Government is to be in this area 
toward its own people. 

All of this, in my opinion, has largely been lost by the nature of 
the hearings that have been conducted to date, and 1 would suggest 
that by proposing a remedy now which involves oversight—especially 
in light of the rather sorry history that oversight has had in this 
particular area—we are doing a singular disservice to the American 
public, because we are suggesting that we actually are getting at the 
problems that we have here. 

J think the charters—if they are to be called such—for the agencies 
that are involved ought to bo clearly defined, and not left to the 
attendant secrecy which has characterized them in the past. 

I come this morning, not with an expectation that the life of our 
investigatory effort is to be extended, but with the hope that we might 
reflect on whether or not that job has been done well, and proceed at 
least with some appreciation of the need for greater education. 

Thank you. 

Chairman Rietcorr. Thank you very much, Congressman Harring- 
ton. Your entire statement will go into the record as if read. 

Senator Wercxer. Thank you, Mr. Chairman. 

One point that the Congressman has raised, and it was alluded to 
by Senator Goldwater earlier, and indeed, other witnesses that ap: 
peared before this committee, has to be emphasized here, and I would 
like to have the Congressman amplify. 

There is a basic question that comes up in our Bicentennial year, 
almost a constitutional question as to how much knowledge the Amer- 
ican people are going to have as to the activities of their Government. 
This is the basic question no matter what we do. In the argument 
between secrecy or lack of it, what have you, there is a decision that 
must be made here; everyone has to participate in how we are going to 
operate now and in the future. 

Is there going to be some narrow definition of knowledge, or is it 
total knowledge; a narrow definition of participation, or is it total 
participation ? 

This is really the question that confronts this committee, and it is a 
question, I know, that has confronted the Congressman personally and 
it is something that I think has to be faced up to. 

I would like to have your observation. 

Representative Harrtneron. Senator, I think the tenor of my re- 
marks made it clear what direction I would be going in, but let me 
address it briefly. 

I think we ought to take risks to preserve what we claim to be the 
difference in our experience, and not allow what I think is an increas- 
ing perception on the part of the rest of the world that there is a very 
little degree of difference between our society and the societies that we 
regularly condemn as closed. 

{ would certainly opt for openness in almost all areas that I can 
conceive of when it comes to the question of what the American public’s 
capacity is and the trust that should be placed in it. It is the price we 
pay for the continuation of the democratic process. 

That may sound naive, but I suggest those that have taken the so- 
called hard line or realistic line do not have much of a track record. 
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Looking at the history of the last few years, and the state of disarray 
the public has experienced in terms of its Government and its con- 
fidence that it can solve problems, convinces me that we in Government 
have had a very clear warning: as long as we continue to appear to be 
an alienated force when it comes to a public perception of our role, 
we are going to have a problem. 

I think you have a singular chance here not just in the narrow issues 
of whether we keep the ayency functions as they are, whether we 
create oversight, but also to begin to at least stake out that line, that 
difference, that we theoretically claim separates us from other societies. 
I think we have done a profoundly poor job in the last generation 
doing that. 

Senator Weicker. Thank you. 

Chairman Rieicorr. Thank you very much, Congressman Harring- 
ton. 

[The prepared statement. of Congressman Harrington follows:] 


PREPARED STATEMENT OF CONGRESSMAN MICHAEL J. HARRINGTON, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF MASSACHUSETTS 


Mr. Chairman: These hearings on intelligence oversight legislation mark the 
culmination of the past year’s investigations and debaté. and I welcome the 
opportunity to appear before you teday. Unfortunately this is the culmination of 
a process that has largely avoided public discussion of thé issues involved. How 
we now proceed in the Congress must reflect the fundamental issues involved in 
the intelligence controversy. Over the past year we have all too often lost sight 
of 'the reasons for which the process of reform was started. — 

In the most basic terms, the debate over the proper rote of our intelligence 
agencies is a debate over the real purpose and meaning of this country. It is a 
debate about whether the United States can and should stand for a higher stand- 
ard of political conduct in domestic and international affairs than other societies. 
If we believe that we should—as most of us do—then we are obliged ‘to confront 
in public debate the conflict between that belief and much that we have accepted 
as necessary in the name of security over the past thirty years. 

The importance of the controversy over our intelligence agencies is that it 
involves the most basic principle of democracy: that government rules with the 
consent of the governed. And no people can freely give its consent when it fears 
and mistrusts its government. 

But the people can only fear and mistrust a government which lies as a matter 
of policy, which compiles dossiers based on surveillance of political dissenters, 
and which impedes the free exercise of their rights. Nor is our commitment to 
the notion of consent credible when the government attempts to fix foreign 
elections and overthrow freely elected governments. These, after all, are among 
the valid reasons this country has opposed the expansion of foreign totalitarian- 
ism. And yet we now know they have happened here. We must confront the 
basic question: Does the greater risk to the nation lie in external and internal 
threats to our security, or is there a greater danger in the loss of our national 
uniqueness and commitment? 

This debate did not take place during this past year, and as a result there 
exists no national consensus on the proper role and function of intelligence 
agencies in a democracy which can be translated into legislation. To begin with 
oversight legislation is, to a large extent, to put the cart before the horse: Con- 
gress must first establish new standards of Executive conduct in this area and 
then set up a mechanism to enforce those standards. We must disabuse our- 
selves of the notion that oversight as such is a remedy for the abuses and ques- 
tionable activities of the intelligence agencies of which we have learned in recent 
months. All too often the agencies have had either no law, or vaguely drafted 
law, to guide and limit their conduct. If we have learned nothing in the past 
year, we have learned that the legal authority under which our intelligence 
agencies operate needs total revision. Most of that legal authority was drafted in 
times very different from our own, and reflects the atmosphere of the darkest 
days of the Cold War. It is imperative that the National Security Agency and 
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the FBI be given charters in public law, just as the National Security Act of 
1947 should be redrafted to define the permissable and proper functions of the 
OIA. 

The overriding purpose here must be to institute a government of laws in an 
area that has for too long been a government of men. It is simply not enough to 
set up new oversight committees, working in secrecy, and assume that they will 
prevent in one way or another the mistakes of the past from being repeated. This 
is so because the record of Congress in the last thirty years has been so poor in 
this regard. The vulnerability of oversight without charter legislation has been 
dramatically illustrated by the successes of the present Administration counter- 
attack on Congressional reliability. By casting the debate in terms of the ability 
and willingness of Congress to keep secrets, rather than the propriety and efficacy 
of clandestine operations as conducted by the Executive the Administration 
hopes to strike a deal: oversight in return for an official secrets act. 

Congress must not only be independent in its judgment and oversight, it must 
be seen to be independent. And that means that it must enforce a new set of 
standards enacted into law. Charter legislation must therefore precede oversight 
legislation and be the basis for it. I recommend, therefore, that no action be taken 
to set up oversight committees now, but that the lives of the investigating com- 
mittees be extended through the rest of the 94th Congress, with instructions to 
hold public hearings on the central questions of secrecy, clandestine operations 
and official lying in a democratic society. These committees should draft legisla- 
tion which addresses the interrelated and inseparable questions of classification, 
covert action, clandestine collection of intelligence, official dishonesty through 
“plausible denial,” the organization of the Executive branch to collect and analyze 
intelligence, and the proper role of the Congress. Considering the fact that the 
Senate Select Committee held a single morning’s public hearings on covert action, 
and none on collection, while the final report of the House Select Committee has 
been withheld from public release, it seems blatantly obvious that the work of 
these committees has not been completed. We must not mislead the public into 
believing that reform has been instituted in this important area when the basic 
problems remain unexplored and unreformed, 

Effective charter legislation which would form a sound basis for congressional 
oversight would do a number of things: . 

(1) Make it a matter of national policy that the United States will no longer 
engage in covert action—that is, active clandestine intervention in the internal 
affairs of foreign countries. We should make it clear to the world that the 
strength and greatness of the United States does not depend on dirty tricks, and 
that those who believe that it does fundamentally misunderstand this nation. 
It is consistent with our traditions to help our friends and oppose our enemies 
openly. 

(2) Intelligence personnel abroad should be openly designated as such. Suspi- 
cion of being intelligence officers should not attach to all official U.S. personnel 
abroad, nor should actual intelligence officers be asked to take unreasonable 
risks. Ay specialists they have legitimate functions to perform in our embassies. 
Their safety will not be enhanced by repressive official secrets legislation. They 
will be safe only if their activities are open and circumscribed by law. 

(3) Military intelligence collection should be reduced in scope and the Defense 
Intelligence Agency should be abolished. There is a virtue in competing centers of 
analysis, but only waste in duplicated collection. An agency should be created in 
Defense to serve the Secretary of Defense, as the Secretary of State has the 
Bureau of Intelligence and Research, and not simply the Joint Chiefs of Staff, 
as is presently the case with DIA. The Director of Central Intelligence should be 
strengthened as a manager of the intelligence community to more effectively 
related requirements to collection, and to reduce duplication in collection. 

(4) The classification system should be revised after extensive study, both 
by the select committees on intelligence, and probably by a national presidential 
commission. Standards of classification should be written into law, restricting 
the number of people authorized to classify and the time limit on declassification 
The law should protect those government employees who feel their conscience 
requires them to make public disclosures, nud should provide a mechanism by 
which they could do so without penalty. 

(5) A set of safeguards should be instituted, aside from congressional over- 
sight, to insure the legality of intelligence operations. This should include a 
special prosecutor outside the Justice Department with jurisdiction over the 
intelligence activities of federal agencies, and an Inspector General for the 
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entire intelligence community. Both of these officers should be confirmed by 
the Senate and have fixed terms different from that of the President. 

(6) The intelligence gathering functions of the FBI should be abolished, 
and that agency should be restricted to investigating and solving crimes. 

(7) A separate agency should be established to function abroad and at home 
for the purpose of counter-intelligence, and this function should be removed 
from the CIA and the FBI. Tight guidelines should be written to govern the 
activities of this agency with respect to United States citizens. 

(8) The National Intelligence Estimates and other national intelligence prod- 
ucts of the intelligence community should routinely be made available to the 
foreign affairs, armed services, and intelligence committees of the Congress. 
This would prevent the Executive from arguing that only they possess accurate 
information, 

Only when these legislative objectives have been met, can we be sure that 
congressional oversight will be meaningful, and that members of Congress will 
not in the future retreat into their passive acceptance of Executive wisdom 
and initiative. It must be made plain that if risks are to be taken, it should 
be to preserve those traditions and values we would have others emulate. If 
we are unwilling to take those risks, and choose instead to seek Security above 
all, then we run the very real risk of becoming more and tnore like our enemies, 


Chairman Rratcorr. Congressman Beard, please. 

May I say Congressman Aspin was to testify but has another 
House responsibility, so without objection, Congressman Aspin’s pre- 
pared testimony will go into the record as if read. 

[The prepared statement of Congressman Aspin follows :] 


PREPARED STATEMENT OF Hon. Les ASPIN. A REPRESENTATIVE IN CONGRESS 
FrRoM THE STATE oF WISCONSIN 


Mr. Chairman, I would like to endorse proposals before this committee to 
establish a standing committee to watch over the intelligence community. I make 
that endorsement with a major caveat, however. 

A committee is no cure-all for control of the community, Many reforms are 
required. We in Congress will be deluding ourselves if we think we can vote for a 
committee and then walk away, satisfied that all’s now well with the world, A 
committee is part of the solution; a committee is not the solution. 

This is not the forum for discussing the range of changes needed in the execu- 
tive. The House Select Committee is framing its recommendations and they will 
be published in a matter of days. The Senate Select Committee will be reporting 
in a few weeks. 

I will focus today on three key issues: what are the limitations on a congres- 
sional committee, how should a committee be organized, and what role should 
a standing committee play in covert operations. 


LIMITS ON A CONGRESSIONAL COMMITTEE 


The public should be aware that any standing intelligence committee will begin 
life with three heavy weights tied around its neck. 

First, many congressional committees have a way of becoming advocates of the 
programs they are supposed to oversee. We all know of committees famed for 
taking care of their constituency. The overseer becomes, instead, the ally. 

The Senate and House have each had small subcommittees which for years 
were supposed to keep an eye on the intelligence community. But in two decades 
the watchdogs never barked. It has been suggested that rotating members on 
and off a standing committee might lessen the likelihood of capture. But then 
the members would lack expertise. 

Second, the members of an intelligence committee will be suffering from limited 
knowledge. Their knowledge, in fact, will be limited largely to what the intelli- 
gence agencies tell them. 

An intelligence committee will be quite different from other committees. The 
Education Committee, for example, hears from teachers, parents and superin- 
tendents and doesn’t have to rely solely on the Office of Education to tell it if a 
program is working or not. 

Enyironmental groups flock to the Interior Committee when they feel some 
administration policy is shafting them. Who is going to complain to a congres- 
sional intelligence committee? The Russian Ambassador? 
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Both the problem of the captive committee and the uninformed committee will 
be exacerbated for an intelligence committee because much of its work will be 
done behind closed doors where critics won't be able to point up foibles like they 
can with other committees, 

Third, after the CIA’s skeletons have been exposed, the dust has settled and 
the CIA is no longer Page One news, many members are likely to lose interest 
in the subject—including those assigned to an intelligence committee. Closed door 
meetings don’t allow members to make speeches or issue press releases or titillate 
their constituents with inside stories. ; 

Service on an intelligence committee may be a chore bringing no credit and less 
visibility. 

None of this is to argue against formation of a standing committee. The point 
is simply that Congress must realize that when we seek to reform and improve the 
aver Pala community, a congressional committee is supplemental and not ele- 
mental. 

Having begun on a sour note by criticizing our own institutions here on Capitol 
Hill, let me now turn to the question of how to organize an oversight committee. 


ORGANIZATION OF COMMITTEE 


The first point to be decided is whether we want a single joint committee or 
parallel committees in tthe two houses. I opt for the latter. I think my earlier 
remarks about captive committees makes the reason clear. With separate com- 
mittees there are twice as many elements that must be captured. With separate 
committees there is at least some semblance of competition. 

The next question is the jurisdiction and authority of the committees : 

They will need oversight authority which should extend into every nook and 
eranny of the intelligence community, both foreign and domestic. That authority 
can and should be shared with current standing committees. Then if the intel- 
ligence committees should become captives, others will gtill have ithe opportunity 
to keep watch over the community. 

The intelligence committees will also necd legislative authority and budget 
authority including power over an authorization bill that should cover not only 
the independent agencies like the CIA, but also the intelligence components of the 
military services, the State Department, the FBI. 

It might appear a little cumbersome to have an intelligence committee dealing 
with just a segment of the State Department or FBI. But that authority is needed 
if you agree with me that one of the serious problems of tthe intelligence com- 
munity today is the fact that nobody in Congress or in the Executive is in overall 
control of intelligence; it is a fragmented community that too often works at 
cross purposes or wastes time and money as two agencies duplicate one another’s 
work or grind out a product for which there is no demand. One way to correct this 
is to put one pair of committees in charge. 

Tf the committees lack the power of the purse, we will actually be in an even 
worse position than in the past. For the past few decades we have had ineffective 
subcommittees, but at least they held ithe purse strings and could theoretically 
have wielded that authority. 

COVERT OPERATIONS 


The next major issue is how the committees should deal with covert operations. 
Should the committees be notified in advance? Should the committees be em- 
powered to veto planned operations? 

Many reformers suggest that the committees be given real teeth and required 
to pass on all covert operations. But most members of Congress are reluctant 
to take a position on behalf of their colleagues. It’s one thing to cast a vote on 
the floor as one of 435 members or one of 100; it’s something else to be told to 
operate behind closed doors and make a decision for the rest of your colleagues. 

I’m sure there are many in the Executive Branch who would like to see the 
Congress have veto power for exactly the same reasons that I’m sure most Mem- 
bers of Congress don’t want that authority—because it gives future administra- 
tions an out. If an operation goes awry, the executive can point to Congress and 
say—as it did with the Gulf of Tonkin resolution—“but the Members authorized 
us to do that.” Members also know they could face the reverse charge: a stern 
administration saying, “The United States is in trouble in Majnoonistan today 
because Congress wouldn’t let us launch a little cover operation.” 

Such reluctance is not a political forecast ; it’s political history. For years the 
GIA has been telling those subcommittees about their covert operations, although 
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usually only after they began. The House Select Committee asked CIA Director 
William Colby what happened when one of the committees objected. Did that 
halt an operation? Colby was stunned. The question had never come up before. 
The subcommittees preferred not to get involved. Deniability was not invented by 
the Nixon Administration. 

If a committee is to have veto power, then its political composition becomes 
terribly important. A committee filled with radicals probably wouldn’t allow 
CIA agents to do anything more violent than play darts in the basement of CIA 
headquarters. Pack the committee with hawkish conservatives and you're back 
to square one. A congressional veto over covert operations is a very unpromising 
idea. 

Many reformers also suggest that Congress can control covert operations 
through control of the budget. As I said before, I think any congressional com- 
mittee should have the power of the purse. Still in intelligence there is not 
necessarily a correlation between money and mischief. In Thailand a CIA agent 
tampered with politics by sending one forged letter. The cost to the U.S. Treasury : 
one postage stamp. The cost to U.S. foreign policy: continuing embarrassment. 
Budget control is no panacea. 

Covert actions must be controlled primarily from within the executive branch. 
To begin, the 40 Committee should be regulated by law rather than executive 
whim. Each member should be required to assess in writing every proposed covert 
operation, analyzing the risks involved, the benefits of suecess, the dangers of 
failure and possible alternative ways of accomplishing the objective. History 
shows that when men are required to write their own reports, they think more 
clearly of the consequences than if they are simply asked to initial a committee 
report. 

A congressional committee can supplement these controls. Any intelligence com- 
mittee must be told about all planned operations in advance—the entire com- 
mittee, not just the leaders as in the past. While no approval or disapproval 
would be voted, individual members could send their own assessments to the 
President. : 

No doubt a lot of members would simply write up a list of reservations to 
cover themselves in case the operation went wrong. But that is not all bad. It 
is a good idea to have advice reaching the President from a few people who have 
a bias for negativism. There is too much me-tooism in the executive branch 
already. 

The purpose of these changes and others under discussion by the House Com- 
mittee is to build as many checks and questions as possible into the decision- 
making process so that no covert operation will be undertaken unless the 
arguments in favor of it are overwhelming. 

Mr. Chairman and senators, I’ve touched on only three issues here today. 
There are many others. I will be happy to expand these points or address others 
at your pleasure. 


TESTIMONY OF HON. ROBIN L. BEARD, JR., A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF TENNESSEE 


Representative Bearp. Mr. Chairman, I have a very brief statement. 
T would like to read it in its entirety, if I may. 

I appreciate this opportunity to testify and I plan to take very 
little of the committee’s time in presenting my views on this issue. 
Prior witnesses have explored many important aspects of the subject, 
and I will try to avoid duplicating their testimony and repeat only 
those comments that bear repeating. 

The purpose of my testimony is to bring to this discussion a unique 
personal experience in that last June, I did file a complaint against 
my colleague, Mr. Harrington, with the House Committee on Stand- 
ards of Official Conduct. I took this action only when I discovered that 
Mr. Harrington admitted that he had revealed classified material to 
a number of unauthorized persons, including the news media. 
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Now, it is not my intention to take the committee’s time reiterating 
the details of events surrounding that complaint. I would like to sub- 
mit a copy of my complaint and the transcript of the Ethics Committee 
for the record, if I may. 

Chairman Rrisicorr, Without objection, it will be printed at the 
conclusion of today’s hearing record. 

Representative Brarp. Because I feel it has bearing on the overall 
problem, I would like to summarize the major issues involved, as they 
do bear on the subject. now before this committee. 

After signing a pledge not to reveal the contents of classified infor- 
mation, a Member of Congress, by his own admission before a House 
investigating committee, did reveal such information to a number of 
staff members and to the press. The full contents of that information 
subsequently, one way or another, appeared as front page news stories 
in both the Washington Post and the New York Times. 

Despite what was considered an obvious violation of House and 
committee rules, not one member of the committee involved filed a 
complaint against Mr. Ilarrington. When I discovered this, in all 
good conscience I filed a formal complaint with the House Ethics 
Committee and found that mine was the first complaint to be acted 
upon despite the committee’s 814 year’s existence, 

The series of events that followed clearly demonstrated why there 
had been and would continue to be a reluctance to deal with the prob- 
lem of committee leaks. 

The next several months saw seemingly endless debate over a series 
of legal questions, completely independent of the complaint itself; for 
example, the makeup of the committee, committee jurisdiction, the 
legal status of my complaint were all debated at length. 

Although members of the Ethics Committee tried hard to execute 
their responsibility, I feel they must have been terribly frustrated as 
they worked their way through a maze of hazy rules and procedures. 
Finally, 6 months later, my complaint was dismissed on the techni- 
cality that the released material in question had not officially been 
taken in executive session. 

While I understand that the committee’s decision recognizes that 
the letter of the law was not violated, there is no question in my mind 
that the spirit of law was indeed violated. 

Mr. Chairman, my point in relating this experience is to illustrate a 
number of points which should be of interest to this committee. 

First: There is no question that information considered by all con- 
cerned to be classified was revealed to unauthorized individuals. In 
spite of this fact, no judgment was ever reached on the central issue— 
that is, whether or not a Member of Congress has the right to 
take it upon himself or herself to judge the contents and impact 
of secret information, and subsequently release that information for 
publication. 

Mr. Harrington and I have a wide divergence of opinion on this 
issue. However, I fecl that the essential point is that the interests of 
this Nation were not served by the absence of a final definitive 
judgment. 


1See p. 372. 
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Second: Although a proper mechanism is said to exist for dealing 
with Members who violate their trust. it is considerably less than 
effective. 

Third: If a member wishes to avoid a violation of trust, yet objects 
strongly to the classification of certain materials, the route he or she 
must follow to redress that grievance is as unclear now as it was prior 
to my complaint. 

This committee has concerned itself with the structure of oversight. 
However, I respectfully suggest, that in addition to structural consid- 
erations, we must be willing to establish tough, uncompromising rules 
and relentlessly pursue violators. 

My experience demonstrates that our rules are sadly inadequate to 
deal with this problem. Where rules do exist, we seem to have lost the 
will to swiftly and harshly punish violators, even though their action 
could severely impair our national security. Frankly, I find this 
frightening. 

Recent congressional investigations have clearly domonstrated the 
need for Congress to exercise a more active oversight responsibility of 
the intelligence community. 

However, recent events also indicate that there is perhaps a more 
pressing need to plug security leaks in both the legislative and execu- 
tive branches. 

This can be done by making it absolutely clear that such leaks will 
not be tolerated whether the violator is ‘a Member of Congress, per- 
sonal staff, committee staff, or executive agency personnel. 

I would like to offer the following for your consideration—and 
several of the things I would like to offer, I am sure will raise con- 
stitutional questions, but I think that they also should be investi- 
gated—I feel that any oversight structure should follow the very 
simple principle that the far ie of people with access to classified 
information be kept to a bare minimum. 

The rules of the Congress ought to be changed to provide for the 
immediate expulsion as a minimum penalty for a Member guilty of 
releasing information vital to our national security. The process tu be 
followed should be clear and unequivocal. 

Strict screening procedures including a prior security clearance 
should be followed in the hiring of committee staff. Harsh penalties 
should be provided for personnel found to be leaking secret informa- 
tion. Dismissal is simply not sufficient punishment to curb abuses. 

The number of individuals with access to classified materials should 
be small and easily identifiable. If possible, and if proved to be worthy, 
lie detectors and testimony under oath should be employed to seek out 
those suspected of leaking information. The entire process must be 
swift and sure. 

Strong bipartisan committee leadership is essential. Committees can 
be “leak-free” as Senator Baker has testified concerning the Joint 
Atomic. Energy Committee. 

Equally harsh criminal penalties must be provided for the same 
violations in the executive branch. Procedures to insure direct account- 
ability—I feel this is very important—must be required wherever 
classified material is present. Legislation should be introduced, if it is 
not already present, to provide strict procedures and severe conse- 
quences for those outside of the legislative branch. 
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Mr. Chairman, our intelligence capability is a fundamental element 
in our national security. Increased legislative oversight of intelligence 
activities is both an essential and an appropriate function in a demo- 
cratic society. However, it must be so constructed that it does not 
ultimately jeopardize our freedom. 

Our system uniquely provides that Members of Congress and others 
may have access to sensitive materials. This assumes a very high level 
of individual responsibility. 

Unfortunately, that assumption may no longer apply. It has recently 
become fashionable to divulge secret information and therefore a ver 
few irresponsible individuals that choose to violate their trust will 
force the Congress to substantially revise and tighten our current 
system of procedures and penalties, 

I trust that my personal involvement in this area will be instructive 
and helpful to the committee, and any further information that would 
be of interest I stand ready to provide. 

Chairman Ristcorr. Thank you very much, Congressman Beard. We 
do appreciate your favoring us with your testimony. I have no 
questions. 

Senator Weicker? 

Senator Weicker. Just a few comments. I would be glad to have the 
Congressman respond. 

We are here—the investigations that have taken place over the past 
year have not taken place because the problem is plugging security 
leaks. The problem is excessive secrecy which masks either the illegali- 
ties or the inefficiencies, whichever one you want to choose. 

IT would like to have your comment as to what you think the prob- 
em is. 

Apparently, as I gather from you testimony, the problem is sort 
of shifting now as to how we plug leaks. Is not the problem past 
excessive secrecy ? 

Representative Brarp. Without any question, I am not here to defend 
the CIA or the executive branch, inasmuch as I think it is a proven _ 
fact they have overstepped their charter. 

But the point that I am trying to make is that one of the reasons 
we will continue to have problems performing an effective oversight 
function is that we cannot expect members of the executive branch, 
members of the different agencies to provide what they consider to be 
secret information, critical to our national security if, after they pro- 
vide that testimony, they walk out of the room and are hit with a. 
headline on the front page. 

I feel this is a problem, and J think this is an area of overreaction 
regarding the withholding of secrets from the American people. There 
is a happy medium. I feel that we have not found that happy medium. 
a matter of fact, I think we have gone from one extreme to the 
other. 

Senator Weicker. Let me go over some of the matters that were in 
the category of leaks rather than matters presented by the appropriate 
agency or the executive branch. You tell me as to whether or not this 
information was properly put into the hands of the American people. 

The American involvement in Angola? 

The assassination of foreign leaders? 

The bribes of Italian politicians by the CIA? 
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The slaughter of the Kurds, the overthrow of the government in 
Chile, the harassment of Martin Luther King? 

I do not recollect that any of these matters were brought before the 
American people for their knowledge and judgment except by virtue 
of the fact that they came out in the course of congressional investi- 
gation. 

"Do you think that is proper or should we have left the situation as it 
was and let these matters remain secret ? 

Representative Brarp. It is very accurate, the statement you made, 
as far as areas you pointed out, that they are problem areas, without 
any question. 

What the American people or the members of the media or the 
Members of Congress have failed to point out are some of the areas 
where we have been able to provide a positive function. As a result of 
that, I do think we have overreacted to the point that we have for- 
gotten, or we do not seem to be sensitive about some of the good things 
that have happened and some of the necessary functions. 

I wish I could sit here and say détente is a beautiful thing, we are 
walking around in brotherly love and hand in hand and that is the 
way it is going to be. 

Now, unfortunately—and maybe I am paranoid about it—I do not 
think that is the way it is going to be. I think that we do need to have 
a viable intelligence community. I am not here to defend the actions 
of Martin Luther King’s surveillance or assassination attempts or 
whatever. I am looking at the future, and that is the reason I am 
testifying, to show some of the problems that I have experienced indi- 
vidually and I think other Members of Congress have experienced as 
to the lack of total direction. We can have all the structures we want 
to, but until we have it firmed up in our own mind, whether it be along 
my way of thinking or along Mr. Harrington’s way of thinking or 
whatever. I respect him for his philosophy. I do not question that. 

But I think that the problem is that Mr. Harrington found some of 
the same frustrations as to what are the guidelines that are directing 
the committees and the Members of Congress, and I do not think they 
are set forth in a very standard pattern. 

Senator Wricker. The function of this committee is to try to struc- 
ture a mechanism, a vehicle for the future, insofar as for preserving 
our intelligence and law enforcement capability, but the one thing 
that we do know—and correct me if I am paraphrasing you incor- 
rectly—that the theory of the fewer the better insofar as knowledge 
has not worked. That is exactly the system. 

In other words, John McCone was here a few days ago. I have great 
respect for the man. I think he performed very well in his time. But 
when confronted with an Angolan-type situation, he said I would get 
together with Senator Stennis, Senator Russell, we would talk it over 
and that would be it. 

Unfortunately the coinage will not be paid bv Senator Stennis and 
Senator Russell and Mr. McCone alone. The price nowadays falls on 
the shoulders of all Americans. 

T just wonder. Are you for oversight ? 

Representative Brarp. Yes, I am. In fact, I favor a joint committee. 
I feel that this would be more productive versus two individual com- 
mittees. 
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When I talk about the fewer the better, I am just not referring to 
the Members of Congress and their staffs. I am not saying here that all 
leaks have come from the legislative branch. I feel that there need to be 
strict controls in the executive branch. If we are to be charged with 
seeing that we keep our own house in order, then the members of the 
executive branch should also be charged with that to the point that 
when there is top secret material, and if it is legitimately top secret 
material, then it should not be handed around like a morning news- 
paper over in the Pentagon or over in the CIA headquarters without 
some type of accountability. 

Senator Weroxer. The difficulty that I have are the matters that I 
have mentioned to you, and they are the ones that are leaks. Those are 
not leaks. That is information that the American people should have. 

The matter of, let me say, the names of the agents abroad. This was 
not done by a congressional committee. This was done by a magazine 
abroad. I grant you that was improper information. There seems to be 
a blurring, or a calculated attempt to blur, that type of information 
that both of us would agree should remain secret, the names and loca- 
tions of agents, with this information. The list of improper activities 
which we went over, as far as I am concerned, is not Being leaked 
at all. As a matter of fact, it ought to be out right there on the table 
for the American people. 

During the Watergate, I used to be accused of leaking the question- 
able or illegal activities of the President and his administration. That 
is rather interesting. That is not leaking, that is just setting the facts 
out there where people can make their judgment. 

I am bothered by this sort of loose use of the word “leak.” I think 
I understand, I think all of us do. Those areas that are classified, they 
should generally remain secret whether you are talking about the 
sources of information, names, locations, all of this properly is kept 
secret. 

But I have yet to see—I asked this question the other day and I am 
going to have a response from Secretary Ellsworth—I have yet to 
see anything of a national security nature leaked. I have seen question- 
able practices and illegalities brought to fore. That, to me, is a valid 
and, indeed, an honorable function. 

I fail to see national security information come forth. Have you? 

Representative Brarp. Not critical. 

Senator WercKeEr. I have not, either. 

Representative Brarp. I hope that is not the attitude that is going 
to direct your actions on this committee, the fact that you have yet to 
see, personally, any critical national security. 

The main motivation for filmg my charges against my colleague 
was not because of the information he released, because I personally 
feel it was inconsequential. But the fact is the rules were violated. 

Senator Wercxer. I do not want to get into your particular contro- 
versy. 

Ropremniativs Brarp. I appreciate that. The fact is, hindsight is 
the best sight, and we can sit here and we can talk about the kinds of 
decision to release this, whether it be in the Watergate or decisions to 
release that—that is a wonderful thing, to provide the American 
people—which I think is necessary—within the realm of the people’s 
right to know. But I would hope that you would look into the future, 
what happens that day that something is released that is critical? 
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If we cannot sit here in all our glory in our little white houses and 
clean up our own act. Your line of questioning is one—should not the 
American people know? Well, yes. There are things they should know. 
They have a right to know. But I am a realist and I would hope that 
the members that make these decisions are realists to the point that 
they recognize there are some things that cannot be broadcast and 
that one individual member should not be the one to make a judgment. 
onevery particular piece of classified material. 

With 4385 Members in the House of Representatives, with all types 
of backgrounds and philosophies, making their own decisions outside 
the rules of the House, to me, if you want to be emphatic about it, that 
could lead to anarchy. If we cannot live by our own rules, why have 
them, why even have the rules? 

Senator Weicker. That of course is, as I said—without getting into 
the controversy as to what your matter is with Mr. Harrington and 
the House rules, the concern of this committee is the violation of rules. 
Rules have been violated in the past as far as the activities of these 
agencies are concerned. 

What are we going to do? 

Of course, I am obviously interested in your hypothetical for the 
future, but I have before me a fact, that of excessive secrecy that has 
led to fantastic abuses and illegality. That is a fact. 

I grant you, I think we should always anticipate and go to the 
future, but let us clean up this little mess in the past first. 

Thank you, Mr. Chairman. 

Chairman Risicorr. Thank you very much, Congressman Beard. 

Senator Thurmond? 


TESTIMONY OF HON. STROM THURMOND, A U.S. SENATOR FROM 
THE STATE OF SOUTH CAROLINA 


Senator Tuurmonp. Thank you, Mr. Chairman. 

I appreciate the opportunity to address a matter of such great na- 
tional importance as intelligence; the Armed Services Committee has 
always recognized the invaluable contribution made by our Nation’s 
intelligence agencies. The collection and analysis of intelligence has 
always been absolutely vital to the national defense and security. 

Most recently, of course, the work of the Senate Select Committee 
on Intelligence has highlighted for the Congress as well as for the 
country, the undeniable need for both responsive intelligence and re- 
sponsive oversight. The work of the select committee has, in fact, in- 
spired the Senate Armed Services Committee to review most carefully 
its own mandate in the field of intelligence. 

Our examination has impressed me anew with the singular im- 
portance of intelligence activities. Yet, our study has just as strongly 
convinced me that a new and separate oversight committee would 
poorly serve the intelligence needs of our Nation. Legislation as cur- 
rently proposed would not, in my opinion, either strengthen our in- 
telligence capabilities or insure responsible oversight. 

A standing committee would merely hobble executive initiative and 
facilitate unauthorized disclosure. In addition, the proposed commit- 
tee would unduly centralize our intelligence efforts, cripple our ca- 
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pacity for covert action and split intelligence functions from their 
matrix in national defense, foreign relations, and law enforcement. 

What, in essence, is wrong with the pending proposal is its spirit 
which evinces an unreasonable distrust of the ksxecutive to conduct 
responsible intelligence activities. 

Where the proposed legislation is mistaken is in its thrust, which 
aims for unnecessary and miserly hoarding of intelligence authority 
and an unjustified concentration of control. 

Let me be specific. Section 5 of the bill, for instance, lays claim to 
the intelligence functions of the Department of Defense, the Depart- 
en of Justice, the Department of State, and the Department of the 

reasury. 

Besides offering no explanation for divesting Armed Services, For- 
eign Relations, Judiciary and Finance of their present and accustomed 
jurisdictions, some of the bill divorces the intelligence functions of 
the foregoing departments from their substantive work without con- 
ferring any corresponding benefit. 

Armed Services, theoretically, could consider tactical intelligence, 
but not national defense intelli ence; Judiciary, theoretically, could 
examine entrapment, but not ne use of FBI informants; Foreign 
Relations, in theory, could review foreign aid, but not our national 
intelligence estimates; and Finance could scrutinize the registration 
of firearms, but not how the Secret Service responds to the thesataned 
use of unregistered firearms against the life of the President. 

Section 5 also vests exclusive jurisdiction over the CIA, the DIA, 
und the NSA in the same committee, without adducing justification 
or explanation for the unprecedented concentration of control in such 
an unprecedented fashion. 

No claim for special expertise has been made in the name of the pro- 
posed committee and no reason has been set forth for (a) appointin; 
members by the Senate leadership, rather than by the full Senate fol- 
lowing nominations by party conference—Section 4(a) ; (b) limiting 
senatorial service to 6 years—Section 4(b) ; (c) permitting service on 
the proposed committee regardless of other committee assignments— 
Section 5(c) ; and (d) limiting professional staff tenure. 

This last proposal, by the way, not only stymies the development 
of professional expertise, but is in direct contravention of the Legis- 
lative Reorganization Act of 1970 which provides for permanent 
appointment of professional staff. The previous proposals, [ need not 
remind you, are a direct and inexplicable affront to the seniority sys- 
tem in an area where seniority and continuity are so obviously needed. 

Furthermore, the bill introduced by Senator Church makes no ade- 
quate provision for the inevitable overlap of jurisdiction which it 
spawns and for the duplication of oversight responsibilities it en- 
genders. Yet another committee must be advised of our sensitive intel- 
ligence operations and yet another staff must be made privy to the 
most delicate secrets of State. 

Equally important considerations of secrecy are similarly ill-served 
by the pending legislation. Provisions regarding referral to the full 
Senate of committee information are only a little less devastating to 
confidentiality than are the public disclosure provisions. 

For instance, the Church bill authorizes the proposed committee 
on intelligence activities to release, unilaterally, any information 
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whatsoever, regardless of the President’s request that it be kept secret 
or that the decision to release be made by the full Senate. 

Language permitting full public disclosure of classified information, 
coupled with a lack of sanctions stronger than general admonitions, 
virtually invites unauthorized disclosure and practically assures secu- 
rity violations. 

Moreover, the pending bill apparently contemplates sharing secret 
information so widely and so often that the information is, by defini- 
tion, no longer a secret. The recent tragedy in Athens is more con- 
vincing than are any words of mine that classified information 
whether it be the names of agents or the existence of operations, has a 
life and death significance. That significance is little appreciated by 
the proposed legislation. 

Moreover, little understanding of either foreign affairs or Presiden- 
tial prerogative is reflected in the proposed oversight bill. The prior 
restraints on Executive action contemplated will not only stay the 
President’s hand in the conduct of our foreign affairs, but will intrude 
the legislature into the sphere of the Executive. 

The pending proposal will confuse and commingle the separate pow- 
ers of the two branches by making of the Senate, not a separate and 
equal partner in the determination of our foreign affairs, but an 
arbiter, a competitor, and an intruder in the conduct of our foreign 
policy. 

The prior approval provisions mean that the U.S. Senate will act 
as either a brake or as a spur to significant and secret segments of for- 
eign policy. 

It is a role we are poorly equipped and traditionally unwilling to 
assume. The Senate has neither the means nor the mandate to conduct 
any specific aspect of foreign affairs, much less covert and clandestine 
operations. 

The bill you are considering presumes we deserve such an authority 
without providing the concomitant capability. Its failure, in this 
respect, is, of course, a failure to recognize and ‘honor the essential dis- 
tinections between the Executive and the legislative. If for no other 
reason, that failure alone merits this bill’s disapproval. 

Let us not, by simple self-abrogation, leave the President stripped 
of any power to advance our interests abroad short of war. Let us not, 
by misplaced concern, leave the President with only the options of a 
diplomatic protest or a military invasion. Let us not, by myopia or 
mistake, leave this legislation with the power to confuse our respective 
roles and compromise our respective powers. 

Thank you very much. 

Chairman Ristcorr. Thank you very much. We do appreciate hav- 
ing your point of view. 

Senator Weicker ? 

Senator WEICKER. Senator, just two questions. 

I do not understand what Athens has to do with congressional over- 
sight or the investigations here in the Congress. I was not aware that 
anything that was done by the Congress led to the tragic events in 
Athens. 

Senator Taurmonp. Well, the names of the CIA agents over there 
were published. 
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Senator Weicker. Were they published by the Members of 
Congress? 

Senator Tuurmonp. No, they were published in the papers, but a 
similar situation would happen if the Congress gets all the informa- 
tion here, knowing how things leak from the Senate and the House 
too, because they have leaked. Some have deliberately given secrets to 
the press, and I think these individuals are jeopardizing the intelli- 
gence agents of this Government. 

I know if I were in the service I would not want my name spread 
over the news. That is exactly what the enemy wants to know. 

It hampers their efforts, it identifies them, it makes them ineffective. 

Senator Weicker. Senator, again I was not aware that any commit- 
tee or any member of the committee had divulged the names of any 
agents. 

I wonder if you might tell us exactly what secrets have been leaked 
in the past several months? 

Senator Tuurmonp. I think that the record speaks for itself, the 
items that have been leaked. I do not think there is any doubt about the 
statements that have been made over in the House recently, the state- 
ments that have been given out over there. 

Tt can be very harmful. Intelligence is a very delicate commodity. If 
you have a good intelligence force which can keep a secret, it can be 
most valuable, and if you collect intelligence, if it cannot be kept secret, 
it is not worth the time and the effort that it takes to gather it. 

Senator Weicker. I concur with you, Senator. It is not the object of 
this committee to hamper intelligence, but to help it. 

But I would specifically like to know what secrets have been leaked 
to the members of the press in the last months? 

Senator Tuurmonp. A number of items have been leaked. You have 
read them in the papers. I do not remember the details. 

You have heard the controversy about it on radio and TV and even 
in the newspapers themselves. 

Senator Weicker. I have heard persons term illegal and questiona- 
ble activity’s being brought to the attention of the American people 
as a leak. I do not think that is a leak, That is what I am asking. 

What secrets have been leaked? ~ 

I would certainly be horrified and opposed to the leaking of a secret. 
I would like to know what secret has been leaked. 

Senator Tirrurmonp. I think that any matter that would help aid the 
enemy is a secret, and I think many times we have held in the Senate 
secret meetings and within 10 minutes after that mecting exactly what 
went on in there went out, and yet that was a secret meeting. 

Thate for it to occur. 

Several years ago, when I called the secret session of the Senate on 
tho ABM missiles, and it was not but a few minutes when everything 
that went on in there was exposed to the public. 

Senator Weicker. I have no further questions. 

Chairman Risicorr. Thank you very much, Senator Thurmond. 

The committee will stand adjourned until Thursday morning at 10 
o’clock. 

[Whereupon, at 12 noon the hearing was recessed, to reconvene 
Thursday, February 5, 1976 at 10 a.m.] 
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[The following information was supplied for the record by Con- 
gressman Beard :] 


CONGRESS OF THE Unitep States, 
House oF REPRESENTATIVES, 
Washington, D.C., June 18, 1975. 
Hon. Joun J. Frnt, Jr., 
Chairman, Committee on Standards of Oficial Conduct, U.S. House of Representa- 
tives, Washington, D.C. 


Dear Mr. CuairMAN: On Monday, June 16, 1975, the Committee on Armed 
Services, in open session, a quorum being present, reaffirmed action it had previ- 
ously taken directing an inquiry to your Committee requesting guidance on the 
accessability of Committee documents to Members of the House of Representa- 
tives. 

I understand that the Committee on Armed Services has officially transmitted 
to you, by letter dated June 11, 1975, a copy of the motion approved by the 
Committee on Tuesday, June 10, 1975. 

As you will notice, the second paragraph of that motion identified Congress- 
man Michael Harrington, of the State of Massachusetts, as having been “denied 
access to any Committee files or classified information maintained therein be- 
cause of his previous refusal to honor House and Committee Rules regarding 
material received by the Committee in executive session.” 

I further understand that your Committee has been given access to a copy of a 
hearing conducted by the Special Subcommittee on Intelligence of the Committee 
on Armed Services on September 25, 1974, in which Congressman Michael Har- 
rington appeared before the Committee and, while under oath, acknowledged his 
violation of certain House and Committee Rules. Specifically, among other things, 
Congressman Harrington acknowledged that he was aware of House Rule XI, 
Clause 27(0) (93d Congress), which provides as follows: 

“No evidence or testimony taken in executive session may be released or used 
in public sessions without the consent of the Committee.” 

Further, Congressman Harrington acknowledged that he was aware of Armed 
Services Committee Rule No. 10, for the 98d Congress, which provides for the 
adequate safekeeping of national security information and which authorizes the 
Chairman of the Armed Services Committee to promulgate such additional rules 
as may be necessary to adequately provide for the protection of classified infor- 
mation in the Committee files. A copy of these rules has algo been provided your 
Committee. 

The Committee Rules state that only Members of Congress may have access to 
classified information obtained by the Committee in executive session and bear- 
ing a classification of secret or higher, and further that such information will 
not be divulged to any unauthorized person in any fashion. Congressman Michael 
Harrington (D-Mass.) obtained access to such classified Committee information, 
which had been obtained in executive session, on June 4 and June 12, 1974, under 
the provisions of Rule XI, Clause 27(c) (98d Congress) which provides that Com- 
mittee hearings, records, files, etc., shall be the property of the House, and all 
Members of the House shall have access to such records. 

At the time Mr. Harrington was given access to these documents on June 4 and 
June 12, 1974, he acknowledged in writing, with his personal signature, his aware- 
ness of the House and Committee Rules regarding the restrictions on the use of 
this information. 

Subsequent to Mr. Harrington’s access to this information which consisted of a 
Committee transcript, dated April 22, 1974, in which the Director of the Central 
Intelligence Agency discussed the Agency’s previous activities in Chile, important 
portions of the information contained in the transcript appeared in the news 
media, As a consequence, the Special Subcommittee on Intelligence of the Armed 
Services Committee convened a hearing on September 25, 1974, to ascertain the 
manner in which Congressman Harrington utilized the information made avail- 
able to him in the Committee files. 

As I have previously indicated, Congressman Harrington did, during that 
hearing, and while under oath agree that he had been aware of the Committee 
and House Rules regarding this matter and notwithstanding that fact had made 
the information provided him in the Committee files available to unauthorized 
persons, to wit: various individuals not involved in the Congressional process. 
The details concerning his admissions are reflected in the Committee transcript 
of September 25, 1974. 
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Finally, I call your attention to the “Code of Official Conduct” of the House of 
Representatives, which in Clause 2 provides as follows: 

“9, A Member, officer, or employee of the House of Representatives shall adhere 
to the spirit and the letter of the Rules of the House of Representatives and to 
the rules of duly constituted committees thereof.” 

In view of these circumstances, and because of the blatant disregard of the 
House and Committee rules by Congressman Harrington and because of the 
grave implications to both the Congress and the national security that will result 
if action of this kind is not deterred in the future, I am requesting that your 
Committee proceed to investigate the official conduct of this Member of Congress 
in this matter, and after notice and hearing, to recommend to the House, by 
resolution or otherwise, such action as the Committee may deem appropriate in 
the circumstances. 

I will assume that the Committee on Standards of Official Conduct will give 
this complaint a full and complete review with appropriate recommendations to 
the House or, in the alternative, I will be forced to utilize other avenues to insure 
that the Members of the House of Representatives will be given an opportunity 
to act in the premises. 

I solemnly swear that the information contained in this letter is, to the best 
of my knowledge and belief, accurate and reflective of the facts in this matter. 

Sincerely, 
Rosin L. BEARD, 
Member of Congress. 
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[H.A.8.C. No. 94-12] 


SPECIAL SUBCOMMITTEE ON INTELLIGENCE INQUIRY INTO 
MATTERS REGARDING CLASSIFIED TESTIMONY TAKEN ON APRIL 
22, 1974, CONCERNING THE CIA AND CHILE 


Houst oF ‘REPRESENTATIVES, 
COMMITTEE ON ARMED SERVICES, 
SreciaL SUBCOMMITTEE ON INTELLIGENCE, 
Washington, D.C., Wednesday, September 26, 1974. 


The special subcommittee met, pursuant to call, at 10:38 am. in 
room 2337, Rayburn House Office Building, Hon. Lucien N. Nedzi 
(chairman of the subcommittee), presiding. 

Present : Representatives Nedzi, Hébert, Bray, Arends, and Wilson. 

Also present: Frank M. Slatinshek, chief counsel and William H. 
Hogan, Jr., counsel: - 

Mr. Nepzi. The subcommittee will come to order. 

- We do have a quorum present and in order that the record may be. 
clear I would like to state that this hearing is being conducted to in- 
quire into the procedures regarding classified testimony taken by this 
subcommittee in executive session on April 22, 1974, concerning the 
alleged involvement of the CIA in the overthrow of the Allende gov- 
ernment in Chile. 

In this regard I would like to enter into the record the letter from 
Chairman Hébert to me concerning these hearings and authorizing: 
the taking of sworn testimony and issuance of subpenas if necessary. 

Would you read that into the record, Mr. Hogan? 

[Mr. Hogan read the following letter :] 


U.S. Houst oF REPRESENTATIVES, 
COMMITTEE ON ARMED SERVICES, 
Washington, D, C., September 23, 1974. 
Hon. Lucien N. Nepzi, 
Chairman, Special Subcommittee on Intelligence, House Armed Services Commit- 
tee, U.S. House of Representatives, Washington, D.C. 

Dear Mr. Nepzi: This will confirm our recent decision to commence hearings 
in the Intelligence Subcommittee on or about September 25, 1974 to inquire into 
the recent public disclosure of classified testimony taken by the Subcommittee in 
executive session on April 22, 1974, in connection with the alleged involvement of 
the CIA in the overthrow of the Allende government in Chile. 

For the purpose of fully discharging its responsibilities and completing the in- 
quiry, as Subcommittee Chairman you are hereby vested with the authority 
granted and conferred by Section 2(a) of House Resolution 185, 98d Congress to 
swear witnesses and to require by subpena or otherwise, the attendance and 
testimony of such witnesses and production of such books, records, correspond- 
ence, memoranda, papers and documents as may be necessary. 

Sincerely, : 
F. Evw. Hépert, Chairman. 


Mr. Nepzi. The rules of the House require that the subcommittee 
hearings be announced one week in advance unless the subcommittee 
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for good cause elects to hold the hearings at an earlier date, and let the 
‘record show that Chairman Hébert’s concurrence with the public an- 
nouncement of the meeting on September 23, 1974 has been niade. 
At this time I will recognize Mr. Bray for a motion. 
Mr. Bray. Mr. Chairman, I move the subcommittee now go into 
executive session. 
Mr. Hésert. I second the motion. 
Mr. Nepz1. Will you poll the members please? 
Mr, SLatTinsuek. Mr. Nedzi, 
Mr. Nepzr. Aye. 
Mr. Statinsnek. Mr. Hébert. 
Mr. Hépert Aye. 
' Mr. Statinsuex, Mr. Price. 
Mr. Prics. (No response. ) 
Mr. Statinsimk. Mr. Fisher. 
Mr. Fisuer. (No response.) 
Mr. Siatinsnen. Mr. Bray. 
Mr. Bray. Aye. 
Mr. Sratinswex. Mr. Arends. 
Mr. Arenps. Aye. 
Mr. Suarinsuexk. Mr, Wilson. 
Mr. Wirson. Aye. 


STATEMENT OF HON, MICHAEL HARRINGTON, REPRESENTATIVE 
: FROM MASSACHUSETTS 


Mr. Harrineton. Mr. Chairman, I think it might be, if I may have 
your permission to be heard while we still have an audience, useful to - 
renew a request I made of you yesterday afternoon to consider the 
usefulness from any perspective one would choose to arrive at of open 
session on the question that you pose this morning, and further to 
indicate that despite the stricdence of the language that was used in 
the letter that has been made a part of the record, that a conversa- 
tion occurred between yourself and myself on about September 12 of 
this year asking whether or not I would be willing to come before this 
committee to meet with them and discuss the subject which has 
prompted this ineeting this morning, and further that I agreed readily 
to do so, suggesting that the meeting could be held that afternoon if 
it were convenient to the members, and that if any confusion ensued, 
which J have no objection to, attendant to setting of the date of the 
meeting, it ensued lacpely because of apparently a lack of effective - 
communication mutually on the question of a date, but there has been 
no effort made at not being willing or not being entirely in concert 
with what you state as one of the interests you have in calling the 
meeting on my part. | 

Mr. Nxpzt. The Chair will state in response that he confirms what 
the gentleman from Massachusetts has said. a 

On my first call to him he expressed readiness and willingness to 

_ attend the hearing at, a mutually agreeable time. In fact we talked 
about. one within a, day or two, but because of the gentleman’s schedule 
and the Chair’s schedule we could not arrange a, date prior to today. 
There was some confusion between the Chair and counsel for the sub- 
committee, each thinking that the gentleman from Massachusetts had 
been contacted, and at no time was there any suggestion of unwilling- 
ness on the part of the gentleman fron Massachusetts to appear before 
the subcommittee to testify. er er : 


Approved For Release 2001/09/10 : CIA-RDP90-00735R000200130001-0 


Approved For Release 2001/09/10 : CIA-RDP90-00735R000200130001-0 
378 


3 


Mr. Harrrncton. My only other procedural question, and one that 
may appear to be somewhat insensitively. offered, is that I, in coming 
here freely this morning and in hoping that you might reconsider 
the usual setting for meetings of this kind and leave it open, would 
expect that since I am obviously a principal to this morning’s pro- 
ceeding that I have a copy of the transcript of this morning’s proceed- 
ings with you before it is made a part of any record. 

Mr. Nepzt. The Chair at the moment sees no objection to that, but 
we will have to put that to the subcommittee. 

Mr. Harrineron. It would seem to me to be in a sense an unneces- 
sarily, if this is voluntarily arrived at, causing problems about 

Mr. Nepzi. Let me say that witnesses before the committee have ac- 
cess to the transcript as a matter of course. 

Mr. Harrtncron. Would you describe access to me so that I have a 
clear understanding of what that means in this instance? 

Mr. Statinsnex. Mr. Chairman, if I may interrupt, that means 
that the witness will review the transcript in the committee hearing 
room or in the committee rooms. The traditional procedure of the com- 
mittee does not require that we provide the witness with a copy of. 
the transcript. We simply make the transcript available to him for 
editorial changes and grammatical changes in his testimony and for 
an opportunity to review the testimony that he provided the subcom- 
mittee or the committee. This is the traditional manner in which the 
committee operates. 

Mr. Harrincron. Let me then restate my request, that because ‘of 
the nature of the hearing, because of the background, this being re- 
quested of me, I would ask that. I have not just access to the material, 
but have a copy of the record for whatever use I may choose to make 
of it. 

Mr. Nepzi. The Chair will restate his response to the gentleman. 
That. matter will be put to the subcommittee and the gentleman will 
be advised. 

Mr. Harrineron. I think it is important to be understood before 
proceeding in terms of my own sense of the need for this and the 
need not to rely on the usual method of operation. and I would expect 
that the gentlemen sitting beside you might, given the reversal of 
roles, as much as they might. think that unlikely, want the same 
courtesy afforded them. 

Mr. Neonat. [ hear what the gentleman is saying but, unfortunately, 
we don’t know what. kind of information is going to be disclosed in 
the course of the hearing and because of the experience that the sub- 
committee has had there is some question with respect to the proce- 
dures in handling classified information. 

Consequently, I don’t think that the subcommittee is in position to 
respond to the gentleman’s request at this time, at this point in time, 
as they say in Washington. 

Mr. Harrrneton. I find myself somewhat puzzled only that the 
essence of the information that is the subject. of concern has been at 
least. in the broadest sense endorsed or ratified by the President of 
this country and by the Director of the Central Intelligence Agency. 

What else is there in terms of your concern that would prompt a 
further concern about wanting to have a proceeding that E am the 
central figure in available to me on something other than the usual 
Armed Services Committee basis. Pe ee et 

Mr. Nepzt. Well, the Chair will state that He is not in position to 
accede to the gentleman’s request at this time and the gentleman, of 
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Cue is free to refuse to testify under the arrangement. That is up 
tohim. - : ‘i 
Mr. Harrrtneton. I have never really been remotely inclined to 
retuse to testify. I am just really attempting to establish, so we have 
no ambiguity, and a feeling that I think is an entirely defensible one, 
that the reason for the hearing is obvious; the witness that you have . 
-is essential to the hearing. I would certainly not find it satisfactory 
to accept, even by my silence or any ambiguity about my response, 
Mr. Slatinshek’s definition of what access means. 
Without protesting that I think it violates essentially what would 
be my rights prospectively. 

_ Mr. Nepzr. I think that we have gone as far as we can go on the 
point and the vote being 5 to 0 in favor of an executive session the 
Chair will announce the subcommittee will now go into executive 
session. 

[Whereupon, at 10:49 a.m. the special subcommittee recessed to go 
into executive session. ] eg Ma 

The special subcommittee met, pursuant to open session, at 10:50 a.m. 
in room 2337, Rayburn House Office Building, Ion. Lucien N. Nedzi 
(chairman of the subcommittee) presiding. 

Present: Representatives Nedzi, Hébert, Bray, Arends, and Wilson. 

Also present: Frank M. Slatinshek, chief counsel and William FH. 
Hogan, Jr., counsel. 

Mr. Nepzt. May we ask counsel to read a memorandum for the record 
dated September 12, 1974. 
_ Mr. Suatinsuex. I am reading a memorandum for the record dated 
September 12, 1974: : 

. {The following information was received for the record :] 


MEMORANDUM FoR THE RECORD 


SUBJECT ! APPARENT MISUSE OF INFORMATION RECEIVED BY A MEMBER OF CONGRESS 
FROM HIS REVIEW OF AN EXECUTIVE SESSION TRANSCRIPT OF THE ARMED SERVICES 
SUBCOMMITTEE ON INTELLIGENCE : 


1. The New York Times, on Sunday, September 8, 1974, carried a story, dateline 
Washington, September 7, 1974, by Seymour Hersh, containing information 
allegedly obtained by Congressman Michael Harrington (D-Mass.) from his-read- 
‘ing of the Subcommittee on Intellegence transcript dated April 22, 1974. 

2. Congressman Harrington had obtained access to this transcript, classified 
“Top Secret”, by virtue of his oral request to Subcommittee Chairman Lucien N. 
Nedzi, and the subsequent approval of Chairman F. Edw. Hébert. Access to the 
‘transcript was provided Mr. Harrington with the clear understanding that-avail- 
ability of the transcript was subject to both the Rules of the House of Representa- 
tives and the Rules of the Committee on Armed Services, : 

8. By way of. background, Rule XI, Clause 27(c), provides that all Committee 
hearings, records, files, ete., shall be the property of the Elouse and all Members 
of the House shall have access to such records. 

4, House Rule XI, Clause 27(0) provides as follows: 

_ “No evidence or testimony taken in executive session may be released or used 
in public sessions without the consent of Committee.” q 

5. In view of the access of Members to all documents and data received by the 
Committee as provided by Rule XI, Clause 27(c), and the limited safeguard on 
the utilization of this material as provided by Rule XI, Clause 27(0) being lim- 
ited. to executive session material, there remained a serious question as to how 
the Committee'on Armed Services could provide adequate security on confidential 
material received by the Committee outside of executive session as well ag ma- 
terial of a particularly sensitive nature. : 


66-413 O = 76 - 25 
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6. In view of these circumstances, the Committee, on February 27, 1973, in 
ostublishing its Committee Rules, included in Rule No. 10, the following language: 

“All national security information bearing a classification of secret or higher 
which has been received by the committee or a subcommittee of the Committee 
won Armed Services shall be deemed to have been received by the Committee in 
executive session and shall be given appropriate safekeeping.” 

7. Pursuant to Committee Rule No. 10, Chairman Hebert, on April 3, 1973, 
promulgated rules. providing for the proper protection of classified information 
in the Committee files and making this material available to Members of the 
House of Representatives. 

$s. As previously indicated. Congressman Harrington requested access to a Top 
Secret transcript of testimony received in executive session. by the Subcommittee 
on Intelligence on April 22, 1974. The testimony was provided by the Director of 
the Central Intelligence Agency and related to his Agency's activities in Chile. 

9. In aecordance with the Committee Rule, Congressman Harrington contacted 
the Chief Counsel of the Committee, Mr. Slatinshek, and was given access to the 
transcript in question. However, before being provided the transcript, Congress- 
man Harrington was, in accordance with the Rules established by the Committee 
on Armed Services, asked to read the Rules applying to Members of the House 
who requested access to classified information in the Committee files. Congress- 
mun Harrington was handed these Rules; and after perusing these Rules, signed 
a statement, which reads as follows: 

“1 have read the Rules of the Committee on Armed Services relative to access by 
Members of the House of Representatives to classified information in the Com- 
mittee files, and I agree to honor those rules.” : ; 

10. A copy of the Committee Rules is attached as promulgated by Chairman 
Hiebert by letter dated April 3, 1973. Also included is a copy of Armed Services 
‘Staff! Memorandum 93-4, dated April 5, 1973, calling attention to these Rules to 
ihe members of the staff handling classified material. 


SUMMARY 


The news article appearing in the New York Times and other news media 
throughout the country indicates that Congressman Harrington had addressed 
a “confidential seven-page leter . . . to Representative Thomas EH. Morgan, chair- 
man of the House Foreign Affairs Committee, [which] was made available to 
the New York Times.” Other news media articles indicated that a similar letter 
was sent by Congressman Hurrington to Senator Fulbright, Chairman of the 
Senate Foreign Relations Committee. 

At this point in time, it is evident that the information received by the Armed 
Services Subcommittee on Intelligence was leaked to the news media. However, 
no information is presently available to the Committee on Armed Services which 
would indicate the manner in which this information wus leaked to the news 
media except that it appears evident that this information was obtained as a re- 
sult of Congressman Harrington’s review of the Subcommittee testimony and his 
subsequent correspondence with the Chairmen of the House Foreign Affairs and 
the Senate Foreign Relations Committees. ; 

It is apparent that the Committee on Armed Services must take appropriate 
measures to insure that security leaks of this kind can not occur in the future. 

In addition to the problem confronting the Committee on Armed Services, there 
is also a problem directly involving the House Rules. Since House Rule XI, Clause 
27(o0) precludes the use of executive session testimony unless authorized by the 
Committee, it appears evident that a direct violation of this House Rule is also 
involved. 

Frank M. SLATINSHEK, Chief Counsel. 

Mr. SuatinsueK. Attachments to this memorandum include a copy 
of the committee rules promulgated by Chairman Hébert by letter of 
April 3, 1974, the Armed Services Staff Memorandum No. 93-4 of 
April 5, 1974, and a copy of the statement signed by Congressman 
Michael Harrington on the 2 days on which he had reviewed this 
testimony and this transcript. The dates were June 4, 1974, and 
June 12, 1974. 

With the permission of thé Chair I would like to include this memo- 
randum as I have read it in the record. 
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Mr. Nepzt. Including the attachments.. 

Mr. Szatinsuek. Including the attachments, ; : 
Mr. Nepzi. Without objection it will be entered into the record. 
[The following information was received for the record :] 


U.S, House or REPRESENTATIVES, 
COMMITTEE ON ARMED SERVICES, 
Washington, D.C., April 3, 1978.. 


7 MEMORANDUM FOR: FRANK M. SLATINSHEK, CHIEF COUNSEL. 


SUBJECT: RULES FOR ACCESS BY MEMBERS TO CLASSIFIED INFORMATION IN TILE 
COMMITTEE FILES 


The Rules Governing Procedure in the 93rd Congress adopted by the Committee 
charge me with the responsibility for proper protection of classified information in 
the Committee files and at the same time to provide for access to such material 
by Members of the House of Representatives. 

Accordingly, I have prepared the attached set. of rules on the subject for 
appropriate implementation. 

Sincerely, 
(S) F. Eow, Wéserr, Chairman. 


‘RULES OF THE ILOUSE ARMED SERVICES COMMITTEW TO BE FOLLOWED BY MEMBERS OF 
CONGRESS WHO WISIL TO READ CLASSIFIED INFORMATION IN TILE COMMITTEE FILES : 


(1) Classified information will be kept in secure safes in the committee rooms. 
Members will be admitted to the reading room (Room 2114-A) after inquiring 
of the Executive Secretary in Room 2120, extension 54151. 

(2) Before receiving access to such classified information Members of Congress 
will be required to identify the document, or information they desiré to read, 
identify themselves to the staff member assigned and sign the Secret Information 
Sheet, if such is attached to the document.. ; 

(3) The reading room will be open during regular committee hours. 

-(4) Only Members of Congress may have access to such information. 

(5) Such information may not be removed from the reading room, and_a staff 
‘member will be present at all times. : i 

(6) The staff member will maintain an access list (log) identifying the Mem- 
ber, the material and the time of arrival and departure of all Members having 
such access to such classified information. ' 

(7) A staff representative will ensure that the classified documents used by 
the Member are returned, to.the proper custodian or.to original safekeeping ag 
appropriate. : 

(8) No notes, reproductions or recordings may be made of any portion of such 
classified information. 

(9) The contents of such classified information will not be divulged to any 
unauthorized person in any way, form, shape or manner. 

(10) The log will contain a statement acknowledged by the Member’s signature 
that he has read the committee rules and will honor them, 


U.S. Houst or REPRESENTATIVES, ‘ 
COMMITTEE ON ARMED SERVICES, 
Washington, D.€., April 5, 1978. 


ARMED SERVICES STAFF MEMORANDUM No. 93-4 


SUBJECT: RULES FOR ACOESS BY MEMBERS OF THE HOUSE OF REPRESENTATIVES TO 
CLASSIFIED INFORMATION. IN THE COMMITTEE FILES 


Rule No, 10 of the Rules of Procedure for the operation of the Committee dur- 
ing the 98rd Congress, adopted: by the Committee on February 27, 1973, eharge the 
Chairman with the responsibility for. proper protection of classified information: 
in the Committee files. The third paragraph of Rule No. 10 reads as follows; 

“The Chairman of the full committee shall establish sych procedures as in: his 


judgment may be necessary. to.prevent the unauthorized disclosure of any na- 
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tional security information received by the committee classified secret or higher. 
Such procedures shall, however, insure access to this information by any member 
of the committee or any other member of the House of Representatives who has 
requested the opportunity to review such material. Such security procedures as 
are established-by the Chairman:may be modified or waived in any or all-_particu- 
lars by a majority vote of the full Committee on Armed Services, a quorum being 
present.” . 

Pursuant to Rule No. 10, cited above, there is attached the self-explanatory 
rules prescribed by the Chairman for access by Members of the House of Repre- 
sentatives to classified information in the Committee files. : 


FRANK M. SLATINSHEE, Chief Counsel. 


CLASSIFIEATION INCOMING CONTROL NO. 


COWMITTEE ON ARMED SERVICES 
MOUSE OF MEPRESENTATIVES 


DOCUMENT CONTROL RECORD TOR, Secner 


[sunny of ante DOCUMENT (Sauree, subject (or short Ville if aubject classified), date, number of copies, 
ogee. List and identily inclosures weparately.) 


HASC-CONTMOL NO 


DATE-RECEIVES 


Apr. 22, 1974 | 


Sudcemnittce on Intelligence 
\ Briefing by CIA 


I have read the Rules of the Committee on Armed Services relative to access by 
Mexbers of the House of Representatives to classified information in the 
Conmittee files, and I agrea to honor these rules, 


DESCRIPTION pcler New, fact Y 
PR CRT) ios ay NY 
: 7 


SIGNATURE 


; A- Action © - Cevrdinstion — CP - Contest Filee 1- Information 
a D- Disposition DC - Destruction, Cectificate of F - Office Fite 
R- Routing: T-Tsester : Z ~ Omer Sprcit 


Mr. Harrtnoron. Uhave a total facsimile. 


Mr. Nepzt. Mr. Harrington, could you tell us what you did with 
respect to this information that was secured. 
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~ Mr. Haperr. May I interrupt ¢ 
_Mr. Nevzt. Mr, Hébert. lies 
Mr. Hésert. It is usual when the committee has conducted hearings 
to place all witnesses under oath, and I suggest you have Mr. Harring- 
ton, if he.is willing, take the oath. 
Mr. Harrrneton. Certainly. 
Mr. Nepzt. Any objection ? 
Mr. Harrtnerton. No, I think it is a procedure that might be applied 
more often to executive branch members, too. But I am glad to. 
Mr. Nepzi. Will you raise your right hand. 
{ Witness sworn, 


TESTIMONY OF HON. MICHAEL HARRINGTON, REPRESENTATIVE 
FROM MASSACHUSETTS 


Mr. Nepazt. As I stated earlier, could you tell us how you handled the 
information or what you did with the information which was secured 
as a result of examining the transcript of April 22? 

Mr. Harrieron. Sure. At what point, so that I don’t really occupy 
too much of your time, Mr. Chairman, would you like me to try to 
begin? I can ae you.any kind of background you would like or any- 
thing useful for the proper setting. 

Mr. Nepzt. Any disclosure of that information to any individuals. 

Mr. Harrteron. All right. Why don’t we take it from about the 
point you and I began in April and move quickly into June, which ap- 
pears to be the subject of your interest, and I will make a statement: 
and answer any questions you want to try to have answered that aren’t 
part of what I originally included in my statement. oF 

As you know, I verbally expressed to you, I would say, now attempt- 
ing to place it in a general time frame, sometime in the latter part of 
March my dissatisfaction with the nature of hearings that were being 
conducted before our own committee, the subcommittee specifically, 
Inter-American Affairs Subcommittee, particularly on the origins of 
our policy toward the Allende government frorn about 1970 to the pres- 
ent, and the effective or the lack of effective ability that I had had to 
get the chairman of the subcommittee to have what I considered to be 
hearings into the origin of that policy. 

_ I told you I think at the same time that in appearing before our 
committee, in general declining because of the oversight function, in 
his own words, being investigated with the Armed Services Committee, 
Mr. Colby indicated that he would prefer to be responsive to a relevant 
House committee. “x Bed 

Mr. Nepzt. Mr. Hébert. & ba 

Mr. Hésert. Mr. Harrington, would you identify the chairman of 
the subcommittec. as 

Mr. Harrineron. I am sorry. ; 

Mr Hésert. You said it was the chairman. a 

Mr. Harrrneton. Dante Fascell. That has been part of the record in 
correspondence, chairman of the Inter-American Affairs Subcommit- 
tee of the House of Representatives, the full committee being the For- 
eign Affairs Committec. ne ope tL ce ew ee 

And indicated to you my interest in at least pursuing what had been 
said in repeated fashion.in the preceding fall: by the Director of the 
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CIA and largely prompted by a variety of expectations on my part 
that the committee would engage in substantive hearings being dashed 
or at least not fulfilled up to that point. 

T think at the time you asked if I would make a request to you sum- 
marizing that in some fashion, which I did, and I don’t have that 
packet of correspondence, but I would say it 1s the first part of April 
of this last year, and the date could perhaps be made a part of the rec- 
ord if it is useful for the record. 

I don’t think until some time after the hearing was actually held 
that you and I had any further communication except to have you tell 
me that you had had the hearing and were in the process of attempting 
to get approval or permission from the chairman to have me get access 
to the material, and we had conversations of this kind, I would say, 
through the latter part of May and I think about at that time that the 
procurement bill came to the floor and a discussion was finally held, I 
think maybe involving Mr. Slatinshek, after talking with yourself, 
who had indicated that he had talked with the Director of the CIA 
and you had already, Mr. Chairman, talked with the chairman of the 
full committee, Mr. Hébert, and that it would be appropriate at that 
time for me to come to the committee and to obtain access to the ma- 
terial that had been the subject of my request in the Colby testimony. 

I believe I did that the following Monday or Tuesday, the first week 
of June, and went. back to the committee a second time, the only other 
time, a week later, and each time observing the procedures, which have 
been in a more orderly fashion than I can recount outhned by Mr. 
Slatinshek, as to how that material was to be handled and read it-I 
think in the presence in general of one or more.of the employees of 
the Armed Services Committee. 

Frankly, and I can digress a minute so that I can put at least my 
philosophy in perspective, and I am sure you people have no troyble 
arriving at without my bothering to be fulsome in detail, I didn’t ex- 
pect. much by way of substance to come from the.session that you had 
and it was more by way of looking for. avenues to pursue what I, 
thought was a very serious subject, particularly in light of testimony 
given—I don’t know whether under oath, Mr. Hébert, or not—by a 
variety of executive branch witnesses to other congressional commit- 
tees on the question of our involvement in internal political affairs 
during the Allende period in Chile, and to say that I was startled by, 
the substance would probably understate to a great. degree. 

I think Mr. Slatinshek was there the first time and we had some 
brief comment which would tend to characterize what I suggest to. 
you this morning was my reaction, 

Mr. SratinsnieK. May I interject at this point ? : 

I observed that this was the usual candor with which the committee. ° 
received testimony from Mr. Colby. He was always forthright and. 
complete in his testimony and I mentioned that this was the manner: 
m which we had operated. Ae 

Mr. Harnincron. You have no disgegreement with me on that score. 
T found it, at least to the degree that it was candid, direct, almost to 
a degrec a monologue, reciting not only the events as far as-our involve- 
ment on the part of various executive branch agencies in the Allende 
period, but also with almost a sense of inferred pride useful as an 
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insight into both the main witness, Mr. Colby, but also an insight into 
the method of operation that the CIA employed in this instance, and 
{ can infer from my memory employed in the conduct of covert or 
clandestine type operations. _ _ Cas 

I found the information troublesome. I think almost the afternoon 
to the day of the second reading of the testimony an Assistant Secre- 
tary of State, Mr. Shlaudeman, and I am not helpful to the spelling, 
came before our subcommittee. 7 

Congressman Fraser had arrived at, from independent sources, and 
I certainly have no reason to not believe him since I had no conversa- 
tion with him prior to the time of that hearing, general information of 
a similar nature. And as I think the afternoon session of about June 
12, would reflect, both Congressman Fraser and I asked some pointed 
but still reasonably guarded questions of the Assistant Secretary who, 
by the way, Mr. Chairman, I asked to be put under oath and then 
withdrew because of the obvious impact it had on both him, and I 
might say, the committee membership that was there that afternoon. 

Mr. Bos Wison. Was this in executive session ? 

Mr. Harrtneton. No, it was not; open session, I think it was Tues- 
day afternoon in June. 

At that point I had determined, so that you don’t have any ambi- 
guity about my state of mind, that that information, particularly as it 
contrasted with what was being stated by a variety of executive branch 
spokesmen on.a regular basis, had to become known and had to become 
understood by both the Congress and hopefully the country, and I 
don’t really want to mince or choose language which is in any way 
going to suggest that there was any ambiguity of my state of mind 
at that point in time. or 

_I would prefer, and I hope that my rather brief service on the 
Armed Services Committee would even momentarily afford the charity 
of the observation being joined in, to have seen that accomplished by 
using legitimate methods to do so. : i 

Consequently, I had conversations with Congressman Fascell, 
briefly informing him of the specifics of what I had read. 

Mr. Nepzi. What was his response ? : 

_Mr. Harrtneton. An almost audible sigh and a philosophic shrug 
of a sense of almost not wanting to have been made part of the scope 
of knowledge and what I would interpret as—I do this subjectively— 
an expression of disinclination on his part. to involve himself, at Iéast 
as to the sources and the type of information that I provided him. 

‘Mr. Bray. Did you inform Mr. Fascell of the manner and statement 
which you had made as to secrecy when you received that information ? 

Mr. Harrrneron. I was going to continue, Mr. Bray. but I indicated 
to Mr. Fascell, as I had to others, the nature of the testimony, to whom 
it had been given, and the conditions under which I had read it. I didn’t 
get into the detail that Mr. Slatinshek had characterized in his recital 
of the rules this morning. I infer in general they are generally familiar 
with the procedures which would operate as to information which 
is classified, secret or whatever. ae en poe Bat gy 

‘Mr. Bray. Did you not specifically tell Mr. Fascell the instructions 
that were given you and the statement which yousigned?'°° 

Mr. Hagrrneton, If you are talking about that I told Mr. Fascell 
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that: I signed a cover sheet. on the testimony.and what my memory was 
of the language of it, no, I didn’t, but I made it equally clear to him 
appproximately when and where and under what conditions and the 
general tenor of the information and its categorization by the execu- 
tive branch, so that I really don’t think that there was anything that 
was an effort to gloss over the nature of the sources of my information. 

Mr. Bray. I believe you stated in the negative, that you did not tell 
him specifically that you signed, for instance—I will read it." - 

- Mr. Harrrnerton, I will accept it as read. I know what T signed. 

Mr. Bray. I mean, did you tell Mr. Fascell what you signed before 
you got access to this information which you gave to hiny? 

Mr. Nepzt. The gentleman said he didn't. * Se tees oh, 

Mr. Hanrrineton. I specifically did not in the sense of saying that I 
signed a sheet that was a cover sheet to 48 paged of Director of CFA 
testimony that took place in April. ms 

I went up to Dante Fascell, talking to him'in the committee, and 
said, “I have seen’the Colby testimony and this is what it says in gen- 
eral, and where I have seen it.” 

Mr. Bray. I just wanted to clarify this. Hére you signed on June 4, 
1974 and: June 12, 1974 this statement : oa ae , 

“T have read the rules of the Committee on Armed Services relative 
to access by Members of the House of Representatives to':classified 

‘information in the committee files, and I agree te honor those rules.” 

You: didn’t specifically tell him that you had signed that to get the 
information which you used? 

Mr. Harrineron. I will try to be responsive again. 

No, I specifically didn’t. ; 

Mr. Arenps.- Did you by chance use the phrase that we so often use 
around this place, did you say to Dante Fascell, “This is a matter off 
the record.” ; 

- Mr. Harrrneron. No. 
+ Mr. Arenps. Did you use that phrase? 

Mr. Harrincton. No. 

Mr. Arenps. You felt then at that moment you had complete free- 
dom to tell anything you want to tell. ant 

Mr. Harrineron. To another Member of the Congress? Sure. I 
assume that that is what he is here for, and I assume also that I told 
him, in his knowing better than I, Mr. Arends, exactly what the con- 
ditions are that the CIA testifies, that I didn’t have to spell out to 
somebody who has eight or nine terms basically what I assume to: be 
superior knowledge to mine of those precedures. 

I don’t’ want to verbally fence with you, Mr. Bray. I did not want 
to recite in any further detail. 

Mr. Bray. Thank you for answering the question. 

Mr. Hésrrt. In other words, I think your expression now was that 
you had this information, that you felt free to. tell any Member of 
Congress that. information ? * a 

My. Harrrneron. Certainly. : if 

Mr. Héserr, That Member of Congress is free to téll it to atiybody 


else if he wants to because he had: not signed that agreement and: bad 


not been privileged’to loek at this testimony. 
Mr. Harrinctox. That wasn’t the intent of mind, Mr. Chairman, so 
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J agree with you that, yes, I did tell him but I didn’t really do it with - 
an eye toward saying that I have been able to free him of the obliga- 
tion to be imposed on him. That wasn’t my intention. = 

Mr. Héperr. I am not saying you did it with that intent. All Tam 
saying is what the result is. If you go around and tell 434 Members 
of Congress all of this without pledging themselves or committing - 
themselves not to violate the rules of the committee, then they are free. 

Mr. Harrrneton. I can’t help—besides what I have told you there 
because .it wasn’t— 

Mr. Hisserv. This is what we.are interested in. age a ale 

Mr. Harrieron. Other than my state of mind, not being with.that 
in mind at the time, but only to take the person to whom I had been 
for months prior to that verbally lobbying to get substantive on the 
issue of our policy origins and acquaint him with it and tell him that I 
hoped in a sense that this would trigger renewed interest in the sub- 
ject that frankly puzzled me... ys 
. - I don’t.know that it is any use to you, but I.never. had, because. I 
think in my dealing with the Helms tenure of the CIA, anything but 
the greatest of respect for the balance of the information they gave, 
particularly contrasted with the military, that I always felt very 
useful, and I had. no conspiratorial theory .about, the CIA. being 
broughtin. <-.. ae hs 8 Tae eect me” cane ey ere 
, think the chairman and I had some brief conversations about it. 
i frankly expected to find, first, nothing substantive or, second, :con- 
firmation of my suspicions about economic -stabilization but not 
political stabilization, so I really had nothing in mind when I -went 


to the committeeitscl f. geo oe ane 
., Mr. Hiperr. No; I am just. pointing that out as to projection, . 
+ Mr. Bos. Witson, Mr. Charrnair ee om a wet 
Mr. Nepzs. Mr. Wilson. aaa eas 2 
_ Mr, Bos Wirson. I can understand that you were surprised by-what 
you found, but didn’t you in any way feel bound by what you had 
signed ? Mee Mtns seas Sead Be 
_.Mr. Warrineton, In a strange way it.is sort of a yes ‘anda no, and 
this maybe is where we will ultimately go because it will be. useful to 
‘me to learn from your own assessment, but if I had been convinced, 
Mr. Wilson, that either lives were going to be endangered—and this 
is going to be very subjective and I am not attempting to do any more 
‘than say Iam setting myself up as the judge of this offering to you 
that way—or that the national security of this country would be 
/ affected or any of the other, at least legitimate in my opinion, bases 
for this inane system called classification that almost becomes an end 
‘in itself, I think that what I have demonstrated in my relationship 
with the committee and the often-heard lectures fromthe chairman 
“during the 92d Congress that I was exposed to, that I would not have 
“in ane way done other than follow the rules, ree cae 
I''didn’t feel, particularly looking at statements that I was most - 
familiar with because I had followed the Chilean issue very closely ~- 
for'some time in the executive branch, feel any compunction at ‘all at 
‘that point’ in’ time about those rules,'so, superimposed on’ general 
“willingness to say I prefer to go the way you suggest the‘rules would 
indicate, specifically in this situation, no, I did not. ; 


y 
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Mr. Bos Wizson. That is all, Mr. Chairman. 

Mr. Harrineton. Can J just finish ? 

Mr. Nepzi. Yes; please do. 

Mr. Harrineron. I won't make it that long. F 

In addition to talking with Congressman Fraser, I talked with Con- 
gressman Hamilton, talked with Congressman—I said Fraser because 
I have also talked with him—in addition to Fascell talked with Con- 
gressman Fraser who, as I said earlier, arrived at a broad understand- 
ing from sources that he didn’t disclose to me but had arrived at about 
simultaneously with the June 12 date, talked with Congressman 
Hamilton, talked fur less briefly or in more abbreviated fashion with 
Congressman Rosenthal and Congressman Bingham only as a sort of 
pass-by kind of conversation. 

That's not really a good way to characterize it, but as I was talking 
with Congressmen Rosenthal and Hamilton about this and about 
whether or not their subcommittees should concern themselves with it, 
Congressman Bingham came by and Congressman Rosenthal included 
him in the conversation to the degree of informing him or apprising 
him very briefly of what.I wassaying..- 

Mr. Nepzr. Did you include in these conversations the detail which 
you included in your letters? . a ; 

Mr. Harrtnoton. Not to the degree. In the sense of giving them 

Mr. Nepzt. House Foreign Affairs and Senate Foreign Relations? 

Mr. Harrineron. No; not in an organized or disciplined sense. I 
certainly in the conversations outlined some of the major facets of in- 
yolvement and the purposes of it but did not get in the detail that was 
in the letters. ; : 

Mr. Nepzt. Is there any reason to suppose that any-of these Members 
may have been the source of information that appeared in the news- 
papers? Bote 9 

Mr. Harrineron. As far as I am concerned none whatsoever. If any- 
thing at all, I would say the committee response is some indication of 
exactly the opposite, both then and now. ; 

Mr. Arenps. You didn’t talk to any Republican? — 

Mr. Harrineton. Just-thinking. - 

. Chuck Whalen asked me in—let me not.really qualify meeting as the 
‘category you had in mind—but Chuck Whalen asked me what the sub- 
_ject. of our conversation was and I just in sort of a passing sense said, 

“Some testimony of Colby’s that related to involvement,” and he just— 
almost literally—just went. We didn’t have any further as such at’ the 
time. 

No, I didn’t. I didn’t talk. The other people that I have talked with 
in the Congress about it on occasions that would run from the then 
present, reading to prior to September 8, which is I suppose the best 
date to use to say that it then becomes a different kind of knowledge, 
were Congressman Waldie of California very early, Congressman 
O’Neill. whom I make life harder for than I have today on the basis of 
his reaction to my frustrations which were increasing over the summer, 
and by way of defense of that remarked no encouragement whatsoever 
for the course other than acceptance of the prevailing facts of life here 
from Congressman O'Neill, and Congressman Pike, I would say just 
prior to our recess in August. _ 
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That’s the best of my memory. of the Members that: I had: any kind 
of conversation with either in great-or- narrow detail.about;the subject. 
After that and after those conversations, the question, in:my:mind 
really was what can I do-to have this useful, not sensational; but. get. it 
out and: get-it out:in a: legitimate way. That is the reason why. I talked 
~ about. Don Fraser—he-ran: a joint subcommittee with us very often 
of his:own: on: human tights—and:asked. whether. or not he would: be 
prepared to convene that subeommittee-since he-seemed exercised about 
the whole thing and let me.come in and testify to. it, which I was pre- 
pared to.do; and. again sort of: philosophic sympathetic shrug, but 
nothing mucli.beyond its . . Loe : 
. So I was really looking at: options which led:me after some:vacilla: 
tion, and that I think had been almost the-hallmark of my handling-of 
. this whole thing, decided that it. would-be useful to take and ‘to outline 
in.substantial detail not only the nature: of the-information that I took 
by memory. from the: reading: of that record, but; the efforts at: getting 
- the proper committees, :in: my opinion, on. foreign policy to address 
_ themselves: to it and thus the:Morgan-Fulbright. letters: in: mid-July 
of this year which materialized. a ne 
. Andi think about-a-weekylater or.less.I sent you copies.or a.copy— 
IT am not sure which, Mr. Chairman—of ene or both of! those: letters 
and.had maybe even briefér conversation with you. priorsto.or there- 
after about what.do.I do.now:or what/do-we-do now-or what does this 
all-mean, butino real substance just-almost.in passing: - ; 
.. Mx..Nepz., My. recollection -of-our:conversation-was-that you sid 'the 
shall was in, your.ceurt. Lok d 
Mr. Harrineron. Meaning yourself? 
-: Mr. Nenaza. Yourself. fe 7 
_ Mr..Harrixenon. Oh, Maybe that’s a very accurate insight: I’ had a. 
letter back a week later from the chairman of the Senate Foreign 
Relations. Committee-which. I. would: characterize politically as disap- 
‘pointing: and.no-response at. all. from: the. chairman of the House For- 
eign Affairs Committee to this-day.. i ae 
Mr. Arenps. Was that just mere-acknowledement from the chair- 
man of the Senate Foreign Relations Committee? a vos 
. Mzx.. Harrineton. I think it is- part.of'the packet that: the counsel 
-may. have already had but. I am. prepared'to give you-all of-that corre- 
spondence. if-it.is- useful for the record: fo aiskee it'a part, anything’you 
like. - i), 4 
Mr. Nepzt. What. do. we have?. ; Ro 
Mr. Harrtneron. It has been made public but maybe in the course 
of your earlier. public decision to have this hearing you had: access to 
the material. ce 
Mr... Nepzt.. I-haven’t seen it. ; 
. Mr. Arenps, I'just want to ask.again, was it mere acknowledgment, 
or: detailed reply. to what you-wrote ? ; 
' Myr. Harrineron. I would probably: say it fell toward the acknowl- 
edgement. category.. i. 
My: Anenps. We have no copy of that. : 
Mr, Harrixeton. But I. would: be more than happy to make that 
available and.additional. response. which I received:the day before yes- 
terday from Chairman Fulbright. 9, -: a ue 
Mr. Nenzt. Who made it public? 
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Mr. Harrincrox. Who made 

Mr. Nepzt. The response, Senator Fulbright’s response. 

Mr. Harrineron. I did on the Thursday, that Thursday that you and 
I talked first about this hearing, that morning that I had a meeting 
with the press on the entire matter. 

Just to finish off and you can take it from wherever you want to, 
about the latter part of July 

Mr. Nepzi. Excuse me. 

You said that you had another letter from Senator Fulbright. 

Mr. Harrrneton. [ wrote him again on the Wednesday we returned, 
September 11, urging in view of the information being disclosed, and 
I can again make this available so it is more accurate than my memory, 
just renewing my request for hearings, and did the same thing with 
Chairman Morgan. : 

Mr. Nepzi. Would you put that in the record. 

Mr. Harrincton. Oh, sure. I will give you that whole batch of mate- 
rial, [Inserted at end of record, see p. 30.] 

Chairman Fulbright replied to that second letter in much the same 
vein but adding the sentence that the Senate Foreign Relations Com- 
mittee had met last week and was about to take up something dealing 
with the subject. It said nothing else substantively. 

Chairman Morgan answered me by mail yesterday on my second 
letter, not alluding to the first, indicating that he didn’t feel that it 
would be productive at all to engage the committee in my specific 
request for an inquiry and that they felt the question of oversight as 
far as broader degree of oversight was going to be dealt with in a 
promising fashion in the near future, but again not what I characterize 
as a substantive reply. 

To go back to the period of mid-July, about the latter part of July, 
I had decided that the committee chairman route would get no place 

_ and the question was then options, and the ultimate option had always 
been to go to the floor of the House, which I was prepared to do, and 
do much the same thing as what was in that letter, just take the floor 
and spell it out. 

In the interim I had thought about preparing « resolution of in- 
quiry which could be premised on some of the specific information I 
had taken from the hearing and directed to whatever, State Depart- 
ment or NSC or CIA, and force the issue to the floor and force it toa 
committee at least for some action. 

Then we had the events of the latter part of July which were taking 
the first. 16 pages of each newspaper of the country. The impeachment 
proceeding began and it looked like it was not going to be something 
concluded early. They were talking about the feavnios in the House 
not finishing until: August 28 or 29 and I just did not feel that, for 
the purposes I really intended to try to do something further, it made 
any sense at all to attempt to compete with that kind of news item. 

So I decided at that point in time that whatever I would do would 
have to take place in the interim between the impeachment proceeding 

, ending in the House and a trial expected to begin in the Senate, and we 

left here I guess sometime the 22d or 23d of eae aa done 
nothing more.” - oe inca 

I would say about Tuesday or Wednesday after Labor Day I got a 
call at home and wasn’t in because I was involved in the gubernatorial 
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‘campaign for a friend in Massachusetts, from Sy Hersh of the New 
York Times: I didn’t return the call, largely because I was distracted, 
and finally on Friday of that week, which would be the 6th of Septem- 
ber, I had a telephone conversation with Hersh which ran, if any of you 
are familiar with Hersh’s style, which is from frantic to more frantic 
in pace, “I’ve. got the Morgan letter. I am going to do a story. I want 
to talk with you. V’ll be honest with you.” 

I said: “I assume you are starting out to be honest with me,” and he 
laughed and we went. back to the beginning and I said: “I am not 
going to comment on what you print until I see it in print.” And I said 
beyond that, and this is where I suppose we should go next: “I have 
had-a conversation, in addition to what I have told you about, with a 
very decent guy who I don’t want to see pay the price for being a gen- 
tleman, whom [ have had help from on the question of my knowledge 
of the issue since last fall and who I basically feel I should notify as 
far as the substance of your conversation with me since you are:spe- 
cific enough to convince me you do in fact have ‘the Morgan letter, ” 
‘and I said, “It is Larry Stern of the Washington Post.” 

- And.at that:point in time he backed off further from wanting to per- 
sist-in questions. He asked if he could come to see me that weekend. I 
said: “Only on the condition that the story is in print because I don’t 
intend to contribute to the initial story, if there is in fact an initial 
story,” or knowing the reportorial effort of saying: “I have got some- 
thing” and then trying to really get something by asking you to re- 

‘spond to give what you know... 

So:he.came up that Sunday. I in the meantime on the same Friday 
ealled-Larry Stern, who had been aware of the information that I told 
you I imparted to other Members of Congress and had not done any- 
thing with that information because I had really gone to him out of a 
‘sense of what you and I had had because of a conversation. What can I 

-do to get.this used and get it used ina fashion that will not detract in 
any way from having the substance and not the issue of where it came 
frome 

Mr. Nepzz. When did Larry Stern indicate to you that he had this 

information? ~~ © 

- -Mr. Harrtneton. [ think I gave him some of the specific information 
probably the period—I don’t know of any other sources he has, and I 

-never really asked him, but to the degree I can address myself to the 
question I had a conversation with Stern which could be sometime 
probably the-period—I don’t-know of any other sources he has, and I 
had been:sent’to-the people involved. ; 

Mr. Nenzi. And this information was imparted to Stern ? 

“Mr. Harrixeron. Verbally, not anything clse. Stern did nothing 
with it- because I sought him out as a person that T had been person- 
‘ally friendly. with, asked his advice as to what might be done in some 
fashion that would be useful to get this information made available. 
‘Mr. Snarmnsuer, T'might appear redundant at that point, but we 
are dealing with classified information which was received by the com- 
mittee in executive session and under the rules of the House which you 
presumably are aware of, being.a Member of the House-— 

Mr. Harrineron, it is a presumption I wouldu’t want to defend day 
today. a si 

‘Mr. Siatinsurn. And the rules read: 
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No evidence or testimony taken in executive session may be released without 
the consent of the Committee. : 

It is obvious that at this point you are releasing information that 
the committee received in executive session and you are disclosing this 
not to a Member of Congress but to a person completely apart from 
the congressional process, and I just want to reiterate and reemphasize 
this and apparently it is consistent with the observation that you made 
earlier in your testimony at the very beginning of your testimony when 
you pointed out that after reading the testimony im the transcript you 
made a judgment at that point that this information must in some 
manner be imparted not only to the Congress but to the public. 

Mr: Harrineron. I think that is a very adequate summary. 

Mr. SuLATINSHER. Right. 

Without regard to the rules of the House. 

Mr. Harrineton, Is redundant. 

Mr. Siatrnsuex. But without regard to the rules of the House. 

Mr. Harrrneron. If it embellishes your thesis I would certainly say 
without regard for the rules of the House. 

Mr. Siatrinsuek. Precisely. 

Mr. Arenns. As a followup to that, did there at any time any tinge 
of conscience come across ebout your doing exactly what you did, con- 
tradicting the rules of the House? Did anything bother you about this 
at all, the fact that you signed this paper that you would or wouldn't 
do this and simply contrary to the rules of the House you very openly 
divulged all this information. 

Did that. have any effect on this? I am trying to find out what your 
thinking is on all this information. 

Mr. Harrinerton. I certainly would not want to put it to a vote here 
this morning. I thought I wrestled with that to a degree with Mr. 
Wilson. I would say, and 1 would not say it compatibly, the proposi- 
tion twinges me as much as the chairman of the subcommittee, a very 
decent person that I respect, and a variety of other people perhaps 
somewhat more akin to me philosophically had that information, or 
had an awareness of the information and chose to do nothing in the 
light of what I think has been a censistent degree of misstatement on 
the part of the executive branch. So that question bothered me to a 
degree but not to the point of being deterred. 

Mr. Bos Wirson. Benedict Arnold could use the same argument. 

Mr. Harrtneron, I don’t know that I would like the categorization, 
but I certainly find that the headlong interest is in te periphery rather 
than the substance, sitting there with information that you know has 
been he subject of lies by the executive branch witnesses systematically. 
[ have before me this morning 

fe Bos Wirson. They weren’t lies to the oversivht committee were 
they ¢ 

Mr. Harrineron. There is a very narrow distinction. 

Mr. Nepzr. So that the record is clear, you are not suggesting that 
this subcommittee was given conflicting testimony from the executive 
branch, are you ? 

Mr. Harrincron. I am suggesting that this subcommittee, to the 
degree that I think there is the problem that is alluded to by Mr. 
Arends, ought to have some twinge of conscience in being complicit by 
their silence in what the executive branch is saying to the Congress, 


Approved For Release 2001/09/10 : CIA-RDP90-00735R000200130001-0 


Approved For Release 2001/09/19g3CIA-RDP90-00735R000200130001-0 


18 


before relevant congressional committees, and what the American 
public is led to believe. 

Mr. Nepzr. Perhaps it was negligence or sloth or what have you, but 
let the Chair advise that to may chowledue this subcommittee was not 
privy to that testimony which was given to other committees. So we 
have had no reason to assume what was told to us was in conflict with 
other executive branch testimony. 

_ Mr. Harrrnerton, I am not suggesting it was given in conflict either. 
Tam suggesting from a variety of sources—Senatorial, congressional 
or Housc—there have becn public statements repoatedly by people of 
the dimensions of former Director Helms of the CIA, former Ambas- 
sador Correy to Chile, the present Secretary of State and former head 
of NSC, now both, Wenry Kissinger, all of which were substantially 
at variance with information you had on April 22d if not earlier. 

Mr. Nrpzt. But I repeat that I am not aware any member of this sub- 
committee was aware of those statements. The gentleman may argue 
that we should have been aware, but to my knowledge there was no 
cause for us to go into those particular statements in the time frame we 
are discussing. 

Mr. Harrineron. I don’t see any reason to feel I could really infer 
more than I said, or would I want to out of fairness to you, what your 
specific knowledge was. 

Mr. Ifserr, I think the one thing to be said is that the executive de- 
partment doesn’t make the rules of the House. The House makes its 
own rules, and we are creatures of the House and we live by the rules of 
the House and not the executive department. As Mr. Bray said, you did 
violate the rules of the House. : 

Mr. Harrineton. You have an interesting situation where the House, 
despite that ethic which is so admirably adheied to, at least in theory, 
with the executive branch is engaged in efforts that are done in secret 
for purposes that I think you people are much more familiar with 
than I am—you have been in the classification business longer than I 
have—using the classification system as an executive-inspired tool to 
prevent not only the people of the country but the Congress from hav- 
ing anything more than the kind of eunuch like usage of information 
which I again say is at variance with what other members of the 
executive branch are saying. 

Mr. Srarinsunx. If I may interrupt-at this point, Mr. Chairman, I 
would point out in a very large sense the question of classifying could 
be set aside. We are talking about testimony received in executive ses- 
sion, and you have violated that House rule in respect to testimony 
received in executive session and could only be used under the pro- 
visions provided for by the committee. , : 

Mr. Nrpzt. I have a couple of additional questions, but I would like 
to have the gentleman complete his narrative as to where the informa- 
tion was disseminated. 

’ _ Mr. Harrineton. There is not much more I ¢an add. The events of 
September 8 are reasonably well known. I will add one other part of 
it that I think is relevant in the sum total of my knowledge.of what 
happened. 

In deciding what the options were that I had and deciding; as I 
alluded to, on the effort to prepare a resolution of inquiry, I asked for 
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and received the help of a fellow named Jerome Levinson who works 
for Frank Church, who had been last fall, because of involvement in 
the Church Subcommittee on Multinational Corporations, useful as 
far as providing an insight into the background of the Chilean setting 
for CLA activities, in drawing up specific questions for the proposed 
resolution of inquiry. And that basically was to have the option, in 
addition of going to the floor, of having that resolution of inquir 

prepared to use if that appeared to be the appropriate route. 

Mr. Nupzt. So this information was conveyed to Mr, Levinson also? 

Mr. Harrincton. Right. ; : 

Mr. Bray. The same information which you gave is the secret in- 
formation you received. He was not a Member of Congress. . 

Mr. Harrtneron. That is correct and neither was Mr. Stern. 

Mr. Bray. You gave the same information to Mr, Stern ? ; 

Mr. Harrtneton. Verbally again, asking really from the point of 
view of the conversation to get advice and help as far as, in the one 
instance, how it could be responsibly used, and in the second to try to 
provide a background already gotten, I might say, by access to the 
executive branch or executive sessions on the Senate side, informa- 
tion from the CLA Director of Information for Latin America, 
Mr. Breo, and other information taken in March or April 1973. 

Mr. Bray. Did you tell Mr. Church’s—what is his name ? 

Mr. Harrrneton. Levinson. ; ; 

Mr. Bray. Did you tell Mr. Levinson the manner in which you had 
got what you had? 

Mr. Harrincton. If you are going back to the question asked by 
Mr. Fascell, I did not. I told him about the basic circumstances of the 
testimony being given and the nature of it. 

Mr. Bos Wirson. Did you give Mr. Levinson a copy of the letter to 
Dr. Morgan? 

. Mr. Harrreron. No; I did not. In fact he asked me for a copy 
of the letter the Tuesday or Wednesday you were back here in Wash- 
ington, the 10th or 1ith preceding the Wednesday, and I said until I 
make this known to the genera] public—and the same thing with Larry 
Stern—I talked with him on Friday, the 6th of September and he 
asked could he have a copy of the letter, and I said no, I am not about 
to tell, taking that one step further. That may appear to you to be a 
thin line. 7 

Mr. Bos Witson. Obviously somebody released the letter. I want to 
know if you think any of your staff released it ? 

Mr. Harrtneton. No; I would say again—do I think any of my 
staif released it? There would be no reason to, because if I have anv- 
thing to offer at all it is direction—I don’t like indirection—and my 
intention was never—if you will believe a reaffirmation of it today— 
to go drop something by somebody’s door and do what the chairman 
indicated, tell a member the knowledge but in his opinion he would 
not be bound by what I signed. If I am going to do this, I do it front- 
ally and do it for the reasons and the attitude I ascribed to myself 
earlier with that in mind and not do it the other way. I never thought 
of it. If anything I was annoyed, with the vacillation I characterized 
this morning, not having it emerge as it did. It wasn’t any thinly veiled 
effort to say take this and use it this way. 
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_ Mr. Nevzr. To whom on your staff was this information available? 

Mr. Harrineron. Probably in general five or six people, all of whom 
would have been involved in the Foreign Affairs Committee area. 
That is probably too large a number. | 

Mr. Nepzt. What are their names for the record ? 

Mr. Harrrnuron. Rodney N. Smith, Lawrence Tell. Let me think 
about whether there was any—if you are talking of typists 
_ Mr. Nepzr. Anybody who would have had access to this information 
because of you. 

Mr. ITaretncton. You have a couple of people who would have typed 
it. I am not sure in what order. I can give you those people if you want. 

Mr. Nepzz. Yes. 

Mr. Harrtneron. Let me add one other on the staff level. Steven’ 
Sholtz who came in mid-June, and Margaret Sharkey, the secretary, 
the typist, whatever information is imparted from that source, and a 
girl by the name of Sue Meyers who is no longer with me. I think she 
is working in Pennsylvania. I can get the address if you would like-it. 
That would be my memory of the stalf. : 

Mr. Bray. Then you did not give a copy of this letter which you 
mailed to Morgan, the Chairman of the Foreign Affairs Committee—— 

Mr. Harrexeron. Hand delivered to the chairman on both sides, 
sealed and marked to their attention only; and delivered directly to 
Dr. Morgan and Senator Fulbright. 

"Mr. Bray. Did you ever give anyone a copy of that letter? 

Mr. Harrineron. After September 8; yes. I think I told you I made 
it available on the Thursday of that week to the press people who had 
been interested in it and anyone else—I don’t know who else was in- 
volved. Other offices of other Congressmen—the letter prior to that, 
no: I did not. 

“Mr. Bray. You did on that date give a copy of the letter which you 
wrote to them # 

Mr. Harrteron. Correct. They were just available. They were run 
off and made available, not selectively given. 

Mr. Nepzr. I note tho initials M/L.T. as the typist on the letter. 

Mr, Harrtneron. Larry Tell, .T. The “M” may be Margaret or 
Meyers. I don’t know the code. I could find out for you. 

Mr. Nepzr. Is Larry Tell the typist? 

Mr. Harrtneton. Larry Tell would be the person who would have 
done the dictating of the letter in conversation with me and a draft 
for me. 

Mr. Nenzr. I see. And “M” isthe typist? 

Mr. Elarrtneton. Hither Margaret Sharkey or Sue Meyers. I don’t 
know which way it goes. 

Mr. Arunps. Your interpretation is interesting, but I am trying to 
understand you now. , 

Mr. Harrtnoron. I am trying to understand you, Mr. Arends. 

Mr. Arenns. That is easy to do. 

You say you signed this document divulging information knowing 
the House rules? 

Mr. Harrrneron. Presumptively that is correct, | 

Mr. Arenps. You said it bothered you a little bit whether or not you 
were going to disclose it. Nevertheless you disclosed it. 
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Mr. Harrineton. I don’t think I would want my statement charac- 
terized that way. I think you asked me somewhat differently, whether 
or not I had any momentary concern of any kind. I tried to character- 
ize it; yes, to a degree. But along side with what I have already said, 
and in no sense being abrasive again either to the committee’s knowl. 
edge or other knowledge imparted to members. 

Mr. Arenps. I want to be fair about the matter. You must have 
known at that time you were going through and experiencing an ac- 
tion which was a falsehood as far as you were concerned ? 

Mr. Harrineton. I never viewed it that way. 

Mr. Arenns. Yet you knew in your own mind vou were doing some- 
thing you agreed you would not do. 

Mr. Harrrneton. Not really with a preconceived intent. I am not 
going to try to quibble with you if you want to characterize it as some- 
thing I engaged in, in talking to Mr. Nedzi or Mr. Slatinshek or Mr. 
Hébert—beforehand with that intent. It was not. mine. It turned out 
but I didn’t have the idea where and when. It. was not something I had 
as a predetermined direction I was going to take, because it wasn’t. 

Mr. Arenns. Then I will leave it that I still don't understand you. 

Mr. Bos Witson. My reference to Benedict Arnold was not unkind. 

Mr. Harrineron. If I may finish with Mr. Arends, it probably 
won't be very useful. Tip O'Neill just shakes his head, just shakes his 
head and I say “That is right, Iam Joe Harrington’s son and so can’t 
be all bad.” I don’t know whether he understands me either, but that 
may be a help in this perspective. 

Mr. Arenps. Then I am in good company. 

Mr. Bon Warsow. As IT said, my reference to Benedict Arnold was 
not unkind. The point is, he really thought he was doing what was 
best for his country in violating the rules of the country, and I think 
you did. But there is a difference of opinion. I don’t think you did. I 
think yon really damaged this country tremendously by violating a 
rule of the House. You don’t think so, but I do, T am sure Benedict 
Arnold didn’t think so either. 

Mr. Harrtneton. They are not remotely alike and the comparison 
T would quarrel up and down with. You people frankly—not you, 
but those who know or are presumed to know, and who choose to ac- 
cept what I consider to be a systematic degree of deceit practiced by 
the executive branch. Kut we could debate that. forever and not re- 
solve it: 

f ae Bon Witson. Are you in favor of an oversight committee ‘for 
CIA? 

Mr. Harrrneton. Yon are talking now when you say am I in favor 
of this oversight committee? 

a Bor Wiison. No. You want a Separate oversight committee for 
CIA? 

Mr. Harrtneron. Sure. 

Mr. Bon Witson. Why? 

Mr. Harrinaton. Two reasons: First of all, let me say that to make 
sure my views will be clear, I want the CIA out of the covert side, 
and I have never really been ambiguous about that, or my apprecia- 
tion which T have publicly expressed for the value and the responsible - 
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way in which they conduct intelligence gathering and evaluation, 
which I endorse, and I have told people this publicly, including Colby 
-and others. , 

First of all I would like to get the CIA out of what I would call 
clandestine, or covert, or paramilitary operations, whatever you want. 
If we don’t do that as an interim step I want something more—as I 
told the chairman in August—than the fiction of oversight. I am con- 
vinced until April of this year, in spite of having been designate— — 
and you can tell me if I am wrong—as chairman of the CIA Over- 
sight Committee, I am convinced that until September 12 of this year, 
John Stennis, who occupies the same rol¢ in the Senate as Chairman 
of the CIA Oversight Committee, did not have the kind of specific 
information that was imparted to Mr. Nedzi on April 22. I am not 
saying that in clear enough fashion. 

I would say from what I could read in your reactions to that state- 
ment, despite the illusion given us regularly. by, CIA of being in- 
formed, until April 22 of this year, I infer, from the nature of the 
responses or reactions, that the degree of specificity attendant to your 
knowledge didn’t exist before, and the same thing with Mr. Stennis 
until September 12 of this year. ie 
~ I would be very happy to make an apology for the record or pub- 
licly for that inference being drawn. I don’t really find it at this 

point warranted. Yes, I am interested in oversight bul not the kind 
that.exists right now. : 

: Mr. on Witson. And you want the public to know what CIA is 
oing ? : 

Mr. Harrtneton. Bill Colby does and I believe him: I think he 
‘gets into this and I think. Mr. Slatinshek takes issue with it. I think 

Colby in some discussion with the chairman indicates, do you think 
we could get the American public to agree or get more acceptance if 
_-we broaden their knowledge. I think you take issue, that you didn’t 
think that could be the case. I think there ought to be.more, and not 
just 'a fiction of knowledge. : 

Mr. SuatinsueK. You made the statement you wanted to see CIA 

completely out of the covert business. . . - 
jv. Hareineron. Right. 
’ Mr, Suatrnsurx. What you are talking about here is political or 
paramilitary action 4 

Mr. Harrixeton. Whatever you want to call it. The nonintelligence 
gathering side. ; 

Mr. Statinsuex. You are starting with the premise, or you are 
basing this on a premise that under no circumstances is covert activ- 
ity—and let’s set aside the merit of the action in Chile—under no 
circumstances would a covert action be justified in the national interest. 
Isn’t that what you are saying ? 

Mr. Harrineron. Yes, essentially. 

Mr. Siatinsuex. In other words, you would deny—— 
me Mr. Harrineron, I perhaps like my, own. language, but, essentially 
_ thatis what Lam saying. eae 4 a> tae “shia end aie is 5f 

“Mr. Suarinsrex. You would deny to the President the,option of 
using covert action in the national interest under any circumstances? 

Mr. Harrineton. I would deny to the President of the United States 
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the ability’ to use as an instrument of policy the CLA or any related 
agency that had a similar capacity, with whieh I may net be fully 
aware this morning, the initiative of engaging under his. direction as 
National’ Security Council head, dctivities that:eould be best described 
as 


Mr. Sratinsnex. Covert ? Sere, facet 
_ Mr. Harrtveron. In the’ lasting -words of: Mr. Colby: as covert, 
‘clandestine, or others of that aaah and that is subjeet to the narrow 
distinction I have drawn already. That doesnot, I hope, mean to imply 
Iam aiming at a broader target within the framework of CLA action. 
__ Mr. Suatinsuex, Whether it is CEA or any agency in Government 
you:-would be: pee to the Executive having any: opportunity or 
device whereby he could engage in covert activity in a foreign coun- 
try regardless of whether or hot it isin: the'‘national interest ? 
Mr. Harrineron. Now we keep broadening the question.’ 
'Mry Statinswim:: Tam trying to surimarize what: you have said, 
and I want to make sure we understand what you said: - 
Mr. Harrineton, ‘Let’s just not quibble on the semantics: I don’t 
want to get’ into an ‘opinion on ‘the’ feeling TF think you ‘are trying to 
“convey. If covert theans the use of methods ‘that we in this country 
would regard’ ag illegal or vidlative of tlie law to engage mn intelligence 
getliering; you have no problem from ine in implicitly accepting that, 
ike it or not, the Government‘can. exercise it. 7 2 
If you mean, on. the other hand, a CIA type sitting in the hills of 
Thailand putting together a phony letter to stir up trouble of the kind 
made known, and’ you have’ a record in 48 pages of what we did in 
Chile to destabilize or fragmentize, that is the distinction T.draw. 
Mr. Statinsrex. Eet'me ask oua. hypothetical question. 
Mr. Harrrnéron: We finished on that note in August, but go ahead. 
‘Mr. Statrnsux. Yes; we did: : Sees aaa 
Let’s assume the Arab countries: further escalate the price situation 
we have-on energy now and it vee the Western World’ on the brink 
d collapse. Let’s assume further that all 
- diplomatic efforts to resolve this impasse have ‘failed. Then the only 
alternative options apparently available to the President are simply to 


Mr. SLATINSHEK. You: are saying if he does call it covert or any 
‘other word for it, secret. action in the national interest, he would have 


‘ample. — 
Mr, Starrvsuex. This is ridiculous, 
_ Mr. Bos. Wirson. T want to commend you for bringing a new word 
into our vocabulary—-destabilize. T have vead the: total: testimony and 
never once was that word used.. You invented it; and it is. beatutiful. 
_ Mr. Harrrneton. That is to the real'credit of Bill Colby. 
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Mr. Suatinsuex. If I may interrupt. at‘this point, Mr. Colby did 
‘not use the word “destabilize” in his testimony. 4 Aaya Ea gee 
Mr. Bos Witson. That is what I said.. : ON eae 
Mr. Suatinsuex. In fact he wrote a letter to the New York Times 
to this effect. not ad 
Mr. Harrineton. That iswhatIsaid. =. - 
». Mr. Starinsuex. I am sorry I missed that. Raa TR Ty ae ee 
Mr. Neozt. Let the Chair return to. the poe that really is vexing 
i e procedures with respect to 


- Mr. Harrineton.: Let me ask you—you have the benefit of something 


‘ these observations here. * _ 
“Mr. Nepzi. I asked him, what do you sce as a-problem ? 
"Mr. Harrineron, What page is that? ode do oe 3 

7 "Mr. Nepzi. Page 42. se ere 
Mr. Harrineton, I assumed it is in the general discussion. , 
“Mr: Nepzt. He answered : “There are a number of individuals who’ve 
“helped us who would-be caught in the process, who were the inter- 
mediaries, or the recipients, who would be revealed as having received 
‘American money, or passed American money, at the behest of the CIA. 
I think some of them would go to jail maybe, maybe not, but some of 
them would be very. sharply discredited. Because you can’t really say 
that, we are-working in this area, without-saying sort of obviously whem 
-wewere working with” andsoforth..¢ 3350 © 0 oe ee 
Mr. Harrineton. Was the basis of.the answer a question about in- 
. formation being made public? ; 
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Mr. Nenz1, The hasis of it was to determine if. in his judgment, we 
could release the transcript and 

Mr. Harrtneton. I get the feeling when you get to that point in the 
transcript Mr. Colby is engaging, because he dominates most of that 
proceeding with almost a monolog, in the description in general of the 
agency function in this role, who is brought in as far as the other 
executive branch agencies. how they in general function, and what the 
change of command is as far as approval, But you are engaging in a 
general as distinguished from a Chilean discussion focus. 
_ Mr. Nepzt. That was not the intent of the question. _ : 

Mr. Harrincton. What did he say before that prompted your ques- 
tion? Probably page 41. fs 

Mr. NEpzi. We do have independent inspections, the Inspector General, and 
things like that, and sometimes they do come up to sharpen the. question whether 
this particular activity is worth it, or being run well. or whatever, It. is the 
usual thing of running any kind of an organization. You have to have some. inde- 
‘pendent appraisal of how well it is doing. ' : : ' : : 

Apparently I had asked him about whether there was any review of 
these activities to determine whether or not they were successful or 
‘desirable. And following that it was certainly the intent of any. ques- 
tion to determine whether all of the information in the transcript could 


be made public. - — ttt ie bc ee be 

The point is, however. you say that didn’t trouble your. 

Mr. Harrineron. Not. at all, because he didn’t get into, as you: well 
‘know, anything by way of specific references to names, to institutions, 
to parties, beyond generalized descriptions that one might have cog- 
‘hizance about the area and fill'in'the blanks. This was-uot something 
he testified to you on. : — 
* Mr. Nepzr. Aren’t*you troubled by taking it upon yourself to deter- 
‘mine whether a rule should be foHowed or not?Ysn't that really what 
Watergate was all about? & ot kat 

Mr. Harnixeron. Mr, Nedzi, I think 
__ Mr. Nepzt. I certainly sympathize with your motiyes to.a far greater 
degree than T did the principals in Watergate. But aren't we really 
talking about a similar problem—somebody taking it upon themselves 
to make these determinations? in ee 

Mr. Harrtneton. I think Watergate is altogether about something 
.else. This is about the Congress and deference or acquiescence with the 
executive branch. <2 

Mr. Nenvzr. Don’t vou believe we are genuinely concerned about na- 


tional] security involves in that? 

Mr. Harrineton. In Watergate? 

Mr. Nepzt. Yes. : 

Mr. Harrtxreron. It is so hard to find any Temaining redeeming 
- facets to the term. After the President reduced it in the tapes and 
other things to a shambles of meaning, I don’t think T could really 
answer it. 

Mr, Nepzt. My own feeling is there were some participants there 
who felt they were doing the right thing and weren't concerned about 
the law and the rights’ of others. Just because their own minds were 
fixed that this was the right thing to do for the’ good of the country, 
they did it, and that tothe is an undesirable way of operating. I think 
we do have a Government of laws and of rules and you are really 
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‘treading-on very thin ice when you choose on your own to violate laws 
and rules. - 
‘* Det me-put it another way: Let me ask you the questio 

Mr. Harrineron. FE hesitate because I am looking for a rejoinder. I 
think the Watergate runs more aptly toward a continuing coverup of 
the conduct on the part of the executive which is acquiesced in collec- 
‘tively by the Congress. °° | . ee ney 
« ‘Mr; Nepzt. I am talking about the activities that the term “Water- 
gate” encompasses. But that aside, do you have any suggestion as to 
what kind of rules could be promulgated in order to assure that an 
‘individual, because of whatever reason he might have, will not disclose 
sensitive classified information that if disclosed could be contrary, to 
the-public interest? Do you: think our rules are unreasonable? 
"Mr. EON: I think totally, and I think the classification system 
is a joke: ati e m ae eae ORE Ae 
"My. Nuvzz. Apart from the classification system. That. is:a:separate 
issue. ; 7 ~ 

Mi. Frarktneton. That isthe root of it. whe Gro 
Mite Nez. Are. yor sing there ‘is no sensitive information, that is 
‘in‘our transcripts Figat 


Mar Harrmeron. In general or specific? The transcript before you? 
. Mr. Nxpzt. I am speaking in general. i hack: Games 
Mr, Harrineton, Sure; 7 we , 
Mr:'Nepzi. What we:are concerned about is having some extremely 
-gerisitive transcript ‘available to a Member of Congress, given. to him 
‘under the’ same rules: and. constraints that this transcript was given 
‘to you, only to have it disseminated to a member of the press. © 
Mr. Harrtneron. If we talked about the broadest possible definition 
‘ef sensitive information existing someplace that should not be dis- 
. seminated, without question F would agree with you. I didn’t want. to 
have my answer attempt to be responsive to something that, appeared _- 
to be directed to this particular transcript in frontof you. — | 
My, Nepzr. But ack individual should be entitled to make that same 
“determination then, shouldn’t he? ee _ 
:. My. Harrineton. That I suppose: is something we could quarrel 
over forever, far more than this committee would say is the case if I 
‘gould judge from:the chairman, 
Mr. Nepzz. Are you saying there is no way to promulgate a rule or 
we will just have to assume that risk?. - Pe 
- Mir, Harrtneron. We-will always be in an area where we will never 
arrive at a point wheré there will not be fundamental disagreements of 
approach between people. who are otherwise reasonable. I thmk we 
_ will never get.to a point where you will satisfy all people‘on this whole 
question.. Av wos en. t 
Mr: Nepzr. Have you any suggestions as to what we should do to our 
procedures to improve tliem, if they need improving? 
Mr. Haretneton. I think I did this in my letter of mid-July which 
I addtessed to: the chairman of the Appropriations Committee, in 
which. E deal with the subject of the House. debate on Monday onthe, 
whole question of oversight functions, and. with appreciation for the. 
problems you‘have had as-far as time. |... fee ctetey ceded Dest shane Tit 


ee ete 


Mr. Never: But this: problem is not going away. “ 
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_ Mr. Harrrneron. I tried to induce some thoughts about that.from 
your own quarters. - . “ee 

Mr. Nupzi. Regardless of how you handle the oversight function, 
whether you have a separate committee or not, the problem of this 
kind of information is not going to go away. Should it be handled in 
a manner that is similar to the way in which we are handling it or 
should the procedure be changed somehow? _e: 

Mr. Harrinerton. I think there are any variety of methods that.could 
be available that would go to satisfying some of the more legitimate 
concerns raised. For instance, one of the reasons we have talked about 
regularly here is much of what you have in that material has a deliber- 
ate and definite bearing on foreign policy decisions of this country. 
Yet in theory Bill Colby can claim to the F oreign Relations Commit- 
tee and the Foreign Affairs Committee that he has no mandate on the 
part of Congress to be responsive. 7 = 

Mr. Nepzx. Let me tell the gentleman that problem is being addressed 
very diligently, and we anticipate some kind of contribution toward 
solving this in the very near future. te a” by 

‘That isn’t the point I was talking about. The point that troubles me 
is the one which was brought to a focus by this particular instance. I 
am trying to solicit from you some comment as to what might be done 
to avoid having 435 members exercising their own judgment as:to 
whether the rules should be followed or not. , 

Mr. Harrincron. I thought I had given’ you my usual curbstone 
opinion about that—far less secrecy at the executive branch level, far 
less ‘acquiescence in it on the part of the Congress, which winds up 
picking up the pieces of the kind of secretly arrived at policy of the 
kind we find ourselves addressing here, and far more trust in general 
on the part of the Congress about itself. You can say I am example 
“A” of why that shouldn’t exist, but that is your opinion. t 

Mr. Bos Witson. Do you feel by your violating the rule you might, 
have made it impossible for other members to gee sensitive material, 
not this material but other sensitive material that might have great 
use to individuals? Do you think in any way that is jeopardized? 

Mr. Hagrtnaton. I think by violating your rule—and I say your rule 
perhaps pejoratively—or the rule, what I resulted in doing is forcing a 
lot of people, not on this committee who have their own self-interest‘ 
at stake to a narrow degree and: philosophically at odds with my view, 
but forcing a lot of benign members on my own committee with the in- 
tent of perpetuating the fiction of oversight to get into the field for the 

- first time where they should have been a generation ago. I think that 
has been done to a degree. That wasn’t the intention. 

Mr. Bos Witson. Does your committee have oversight of the CIA? 

Mr. Harrteton. No, it does not. 

Mr. Bos Witson. What do you mean ? 

Mr. Harrinaton. Those who have acceded in this. You asked have 
I precluded other Members of Congress from getting access to sensi- 
tive material from what I have done in violating the rules. I have said 
to the contrary, that-out of the mouth of our own Chairman Morgan 


the Foreign. Affairs Committée has to deal with what they have been in 
for a long time, the knowledge there has been little oversight, and if it 
has occurred, it has occurred informally. In looking at the statement of 
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Congressman Giaimo from Connecticut on the floor, gentlemen, and’ 
Senator Symington of a week or two ago in the Senate, those theoreti- 
cally supposed to be on the committees of oversight haven’t penetrated. 
that balloon but may once full oversight exists. 

I asked the chairman this morning—and you don’t have to answer 
jt_-did-he have information before April 22 that goes to the substance 
of what we are doing. He may have to a degree. I don’t know whether 
he did or not. ~ 

Mr. Bor Wixson. This is a somewhat related question. Do you feel 
that President Kennedy was ill advised in using CIA with regard to 
the Bay of Pigs? 

Mr. Harrrneton. You bet I do. 

ek Bos Witson. With regard to our clandestine activities in Laos 
also? 

Mr. Harrrneton. To the disconcertion of people who happen to 
share my same party label {£ very ‘often hyphenate my criticism of 
executive branch activity of the kind you have described more gener- 
ally in foreign policy by alluding to both the Kennedy era and the 
Johnson era, along with the Republican facets in the Nixon era over 
the last dozen years. I think you can say one that the Secretary of State 
clumsily tried to get at in testimony addressed to Mr. Church, who 
tried to keep interrupting Fulbright’s efforts,to repress that line of 


inquiry, I find the Secretary straining a bit with an exaggerated kind 
of claim of credit that he and the President were engaging in 1969 and 
1970 on direction and departure of American foreign policy, that we: 
ought to have more charity with decisions made about Chile, with ap-: 
preciation of foreign policy perceptions existing at that time. They 
were once claiming a fundamental departure in our policy ‘affecting’ 
our relationship with the Communists—and this is what I find all the. 
more ironic—at the time the secret trips were being planned to China, 
a rapproachement with Russia being heralded as a great achievement 
of the administration, and one I have publicly said I concur in, you get 
a. systematic effort to gut the Marxist government that, not anyone yet 
in the most revisionist sentiment have suggested came to power .did 
not come to’ power by a process we endorse for the rest of the world.. 
Mr. Bos Wiis6n. You determined in your.own mind we gutted it. 
Certainly the testimony doesn’t indicate to me that the activities re- 
sulted ‘in gutting the Allende’ government, In fact it was very inef- 
fectual with ‘the expenditure of $11 million in my opinion. If there is 
any inference in the testimony we have had that resulted in the mili- 
tary coup, that our actions resulted in the military coup, that is false,. 
and yet the statements that were made on the floor yesterday indicated’ 
that we instigated the coup by spending $11 million. aa 
Mr. Harrineron. I never would. ' ae ~ 
_ Mr. Bor Witson. Let me ask this rhetorically: Tow would you like 
to have $11 million to run for Governor of California with twice the 
number of people? I use the example and analogy of a setting of 9, 
million ‘people in a lees sophisticated political millieu and apply it to 
Chile 2gainst, American dollars. ee are ee 
Mr. Harrincton. L.wouldn’t-run for Governor of California if you 
gavemog$li million, ~90- 0 0. te et 
Mr. Nepzt. We have just a couple of more questions to complete the 
record. Let me ask you this: How do you think the leak occurred 4 
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Mr. Harrinoton. I really don’t know. One of the things I said ‘to 
Seymour Hersh when he called, can you tell me where you got the one 
thing? And an amusing thing, and it is maybe not entirely accurate 
as it is secondhand—TI heard it and had to some extent verified it— 
the Fulbright office was frantically looking for copies of my letter 
which was supposed to exist. Senator Case’s office calléd over and asked 
on Monday or Tuesday forthe letter. I was told they were ‘scrambling 
around for a couple of days looking for the material I supposed got 
to Fulbright back in July. 

Mr. Nepzi. Was that the original letter a copy of Morgan’s? 

Mr. Harrineron. Both had the original letter. I think I alluded 
to the fact the chairman of the other committee—if I had to guess, and 
this is only a guess, and I said this to Martin Agronsky when he asked 
me about it, I would basically see the letter to Fulbright or the Senate 
side being the basis for what happened. I really don’t know and would 
be glad, as I told you, if I found out. I would be curious myself, But 
T did not do it. 

Mr. Bos Wirsox. You say you would assume it would fall, but it 
may not look as if you pushed it ? 

Mr. Harrtncron. I think really that has been the thrust of it all 
this morning. I am more annoyed by what I consider to be vacillation 
on my part in not having the Se to face it head on. I would not 
engage in that sort of thing. I would be more comfortable in taking 
it to the floor of the House and letting you guys do what you want. I 
never had any intention of going that way. 

Mr. Svatrnsuxx. I understood you to Say you wrote a separate letter 
to Mr. Fulbright. Isthat correct?” 

Mr. Harrrneton. I wrote identical letters to Fulbright and Morgan’ 
originally. Going to Mr. Nedzi’s question, origina] copies. : 

Mr. SiatinsuEeK. Were they addressed: specifically to Mr. Morgan 
and in the other instance to Senator Fulbright? 

Mr. Harrrneron. Yes, 

Mr. Siatinsiek. Could we have a copy for the record of both of 
those letters ? ee oe 

Mr. Harrrneton. Sure. 

Mr. Statrnsuex. So we can insert: them in the record. 

Mr. Harrrneton. You can have it all. . 

Mr. Siatrnsuex. What. I am troubled by, you had indicated you 
had personally handed them the letters. es ; : 

Mr. Harrrneton. I had caused them to be personally ‘handed. I 
thought I made that clear. Somebody asked did you mail them and I 
said no, they were personally delivered. 

_ Mr. Bos Wirson. I took you to mean you handel the letters to them. 
’ Mr. Harrineton. No. ; : a 

Mr. Siatinsuex. In other words, you had a messenger hand deliver 
this and they did hand deliver it to Chairman Morgan and to Chair- 
man Fulbright ? 
_Mr. Harrineron, That. was the intent. I can go back, if you would. 
like, and see actually from the committees to ‘whem ihe delivery Was. 
made, if not to the chairman. I frankly never inquited. © see 
Mr. Suarinsuex. I think it. would be important for the record we 
knowthis. -- . 5 So eos er: 


Approved For Release 2001/09/10 : CIA-RDP90-00735R000200130001-0 


Approved For Release 2001/09/14, : CIA-RDP90-00735R000200130001-0 


30 


> oe 


‘Mr. Harrineron: You might check... a ae ee 
‘Mr. Siatinsuex. I would like you to provide that to us for the 

Wenords ¢ 2° 224 Ga SP poke Se a ee 
Mr, Harrineron. Any way you want todo it. | 


Mr. Siatinsurx. That is particularly important since the Seymour 
Hersh article repeatedly referred to Thomas Morgan’s letter, yet 
Mr. Morgan I understand did not release the letter in.any way. This 
ismy informal understanding. arr an 

Mr. Harrtncron. I am quite sure you havea more.informal under- 
standing of the situation than Ido. ere i 

Mr. Stattnsuex. I am puzzled by the fact ‘thé Seymour Hersh leak 
‘uses the Morgan letter, aan Ni an 

Mr, Harrincron. So am I. That was my theory to Mr. Nedzi in re- 
sponse to:his question..I thought frankly the Morgan title was only 


used in effect.to deflect attention from the Senate. 
Mr. Nepzr. Mr. Morgan was referred to in the Senate letter. 
Mr. Harrrneton. The inference is clear I believe, in my writing to 
‘both chairmen one could be substituted one for the other. 
Mr. Nepzt. Have you supplied for the record now to.the best of your 
recollection all of the individuals to whom you imparted this informa- 
‘tion either by letter or by oral conversation ? 
Mr. Harrinoton. That is correct. , voy pe : 
Mr. Nepzt. Actually I don’t see an. allusion to the Fulbright letter 
inthe Morgan letter. _ : na Bee ag ee 
Mr. Harrineton. I will be.glad.to-refresh my recollection. T assumed. 
‘it was or one could infer. I haven’t read that in a while so T don’t’know. 
Mr. Nepzt. To pursue Frank’s line‘of questions, one would -have to 
‘assume that the Fulbright letter was. available and some. additional 
§nformation to the effect that there..was also a Mergan'Ietter.. 1). 
Mr. Harrtneron. Correct. 5. ‘ ere 
Mr. Nebzi. It wasnotclearfrom-theletter, = =. |. : 
Mr. Harrineton. I don’t know. I don’t have the letter in front-of 
me. I assume I made a reference for the chairman.of the committee, 
-so you would infer it was being sent both ways. Again, that is my guess 
and not anything beyond that at this point. Those are the letters, and 
I can find ‘out the method -of-delivery. Mr. Slatinshek’s intention is 
very clear. ; 
Mr. StatinsneK. The question.of the delivery, the individual who 
- delivered, whether personally delivered, and give us-copies-of the let- 
‘ters. This would.be helpful for the record. - 
Mr. Harrineton. OK. sn Pe ae 
Mr. Nepzt. The:subcommittee will stand in recess until further call 
-of:the Chair. 
[Whereupon, at 12:20 p.m. the subcommittee recessed ‘until. call 
-of-the Chair. | 5 
[The following information was received for the record :] | 


; i OctTosER 7, 1974, 
Hon. MICHAEL HARRINGTON, Aten ene: 
Howse of Representatives, eee cae 
Washington, D.C. 7 spake gee pda titra alt Cue Oe ae eae 

Dear Mx. HARRINGTON : As you will-recall, on Wednesday, September 25, 1974, 
“you appeared as a witness before the Armed Services Special Subcommittee on 
Intelligence. — : . 


done 


oan s aes ¢ * 43% 
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The Subcommittee is now endeavoring to complete the record in respect to your 
testimony. However, certain materials that you had volunteered te provide for 
the record have not as yet been received by the Subcommittee. 

Specifically, I have reference to yeur offer to provide for the record: 

(a) Your correspondence with Senator Fulbright en the Chilian matter; and 

(b) Copies of the original letters sent to Chairman Morgan and Chairman 
Fulbright; the manner of their delivery, the individuals who delivered the in- 
dividual letters, as well as the names of the individuals who actually physically 
received the letters. 

I assume that your failure to provide this information for the record is due 
to your exceedingly busy schedule or simple inadvertence. In any event, it would 
be helpful to the Subcommittee to have this information made available sco as to- 
permit it to complete its record of your testimony. 

Sincerely, 
FRANK M. SLATINSHEK, Chief Counsel. 


OctoseR 8, 1974. 
Mr. Frank M. StaTinsHEK, 
Chief Counsel, Committee on Armed Services, U.S. House of Representatives, 
Washington, D.C. 

Deak MR. SLATINSHEK : Thank you for your letter concerning the supplementary 
materials mentioned in my September 25th testimony, My apologies for the delay 
in responding. ; 

Enclosed are copies of my correspondence with Senatar Fulbright, as well as 
copies of the original letters to Chairmen Morgan and Fulbright which you re-- 


Micuaet J. Harrineton. 


JULY 18, 1974, 
Hon. 'Fuomas Moraan, 
Chairman, House Foreign Affairs Committee, 2188 Rayburn House Office Build- 
ing, Washington, D.C. 

Deak Mr. CHAIRMAN: As you know, for sonietime EF have been actively inter-- 
ested in the development of United States foreign policy toward Chile, and -par- 
ticularly since the overthrow of the Allende government on September 11, 1973. 
and my visit to that country shortly thereafter, It is My purpose in writing to 
diseuss some of the fruits of my endeavors in that direction, which I feel pose 
serious. questions about the manner in which our current relations with Chile 
evolved, how our policies there were implemented, and how Congress has exer- 
cised its oversight function. I request that you bear with me on the length of 
this letter, since I feel that the importance of its subject matter requires a 
detailed and comprehensive presentation of the evolution of my present concern. 

No doubt you are familiar with numerous reports, dating from the time of’ 
Salvador Alltende’s election as President in 1970, alleging that the United States 
government played an active role in trying to influence Chilean polities. Im- 
mediately after the military coup last October, further reports appeared which 
indicated that the United States was involved, either directly or indirectly, At 
that time, I made a very brief trip to Chile which enabled me to gain a sense of 
the prevailing attitude there and helped add some substance to my earlier im- 
pression that the United States had engaged in political and economic destabil- 
ization efforts that eventually led to President Allende's downfall. 

Since that time, I have repeatedly tried to foeus attention in Congress on the: 
origins of American policy toward the Allende government to determine its pos- 
Sible: influence in the eventual course of events in Chile. In particular, I was 
concerned with the activities of the Treasury Department and the Centra] In- 
telligence Agency, the latter of which is the subject of quite limited Congress- 
ional review that is perfunctory and comes after the fact. As you can readily 
see from the exchange of correspondence which is attached to this letter, my 
efforts have not been produetive of any substantial inquiries into our policies: 
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‘toward the Allende government. Instead, the few hearings that have been held 
“focused largely on the internal situation in Chile and allegations of denials of 
Civil and judicial rights. The following list of hearings and witnesses clearly 
documents that fact: 
Sept. 20, 1973 Subcommittee on Inter-American Affairs: Assistant Secretary of 
State Jack Kubisch 
Sept. 25, 1973 Subcommittee on Inter-American Affairs: Assistant Secretary of 
State Jack Kubisch 
October 11, 1978 Subcommittee on Inter- American Affairs: Central Intelli- 
‘gence Agency witness 
October 31, 1973 Subcommittee on Inter-American Affairs: Defense Intelli- 
‘gence Agency analysts - 
December 1, 1973 Subcommittees on Inter-American Affairs and International 
Organizations and Movements : HUMAN RIGHTS IN CHILE—Dr. Frank 
Newman 
May 7, 1974 Subcommittee on IAA and IOM: TIUMAN RIGHTS IN CHILE— 
Charles Porter, former Member of Congress; Ira Lowe, attorney 
May 23, 1974 Subcommittees on IAA and 10M: HUMAN RIGHTS IN CHILE-- 
Dr. Covey Oliver, former United States Ambassador 
~~ June 11, 1974 Subcommittees on IAA and IOM: HUMAN RIGIITS IN CHILE-- 
_former ‘Attorney General Ramsey Clark; Judge William Booth 
_ June 12, 1974 Subcommittees on IAA and IOM: HUMAN RIGHTS IN CHILE— 
Deputy Assistant Secretary of State Harry Shlaudeman 
June 18, 1974 Subcommittees on IAA and IOM : HUMAN RIGHTS IN CHILE— 
Professors Richard Fagan, John Planck, and Riordan Roett 
Following the September 25, 1973 hearing, Chairman Fascell issued a state- 
ment which read: ‘.... the Subcommittee will hold additional hearings on Chile 
‘in the near future: We intend to conduct a full scale investigation of United States 
“policy toward Chile.” The ‘committed language of that statement has not been 
pursued, despite a series of conversations between my office and the Subcommittee 
oth at the staff level and between Chairman Fascell and myself. Finally, a 
request made in writing by me on March 7, 1974 to Chairman Fascell that he 
held hearings on U.S. activities in Chile resulted in an inclusive exchange of 
letters over three months with the end result that the Subcommittee has promised 
two days of hearings, possibly sometime this summer, with non-government 
witnesses. ‘ 
The one possible opportunity that was afforded to probe United States policies 
toward Chile occurred during the Subcommittee executive session testimony in 
“October, 1973 of CIA director, William Colby, who unfortunately refused to 
“respond fully to questions of CIA. activities in Chile, citing the jurisdiction of the 
Armed Services Committee. With little expectation that tangible results would 
follow because of its past deference to the CIA in such matters. I turned to the 
‘Special Subcommittee on Intelligence of the House Armed Services Committee. 
‘In imy letter of April 2, 1974 to Chairman Nedzi, a copy of which is also attached, 
-T recounted the reluctance of CIA Director William Colby to fully testify before 
the Foreign Affairs Committee and requested that Chairman Nedzi’s Subcommit- 
bead hold hearings to question Mr. Colby directly as to covert CIA operations in 
“Chile. 
Mr. Colby testified on April 22, 1974 and after some delay, largely due to 
Chairman Nedzi’s desire to obtain clearance from Chairman Hebert, I was notified 
.on or about June 1, 1974 that I would be given access to the transcript. I read the 
hearing transcript once on June 5 and again on June 12, and the information 
‘contained in the Colby testimony convinced me that it is of critical importance 
‘for the Congress and the American people to learn the full truth of American 
activities in Chile. I wish to share this information with you, in the hope that 
you will feel the same sense of conviction that I experienced upon learning the 
full details of significant U.S. activities in the affairs of another country without 
any. prior consultation of even the committee. charged with overseeing such 
operations, In fact, actual formal notification of that committee came seemingly 
as an afterthought, and only after my request was made, many months ‘after the 
operations had been-conducted. 
_ While my memory must serve here as the only source for the substance of the 
‘testimony,’ I. submit the following summary of its contents as‘an indication of 
what transpired in Chile. a ‘ 
The testimony was given on April 22, 1974 by Mr. Colby, who was accompanied 
by a Mr. Phillips, who was apparently the Latin American specialist of the CLA. 
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Also in attendance were Chairman Nedzi and Frank Slatinshek, Chief Counsel 
of the House Armed Services Committee. Approximately one-third of the 48 
pages of testimony is devoted to exposition by Mr. Colby of a continuous Central 
Intelligence Agency involvement in the internal polities of Chile from 1962 
through 1973. Most of the remainder of the testimony provides a description. of 
the methods employed by the CIA in conducting such operations, focusing on the 
details of how activities in Chile were accomplished. . 

Over the 1962 to 1978 period, the Forty Committee (an interdepartmental body 
that reviews and authorizes all covert CIA activities and is chaired by the Presi- 
dent's Advisor on National Security Affairs) authorized the expenditure of ap- 
proximately $11 million to help prevent the election of Allende and, in Mr. Colby’s 

‘words, “destabilize” the Allende government so as to precipitate its downfall. The 
agency activities in Chile were viewed as a prototype, or laboratory experiment, to 
test the techniques of heavy financial investinent in efforts to discredit and bring 
down a government. 

ifunding was provided to individuals, political parties, and media outlets in 
Chile, through channels in other countries in both Latin America and Europe. Mr: 
Coltby’s description of these operations was direct, though not to the point of 
identifying actual contacts and conduits. F 

«A total of $3 million was sent in 1964 to the Christian Democratic Party in 
‘Chile that was opposing AHende in the national elections. Also in 1964, unidenti- 
fied American corporations suggested that the CIA serve as a conduit for corpo- 
rate funds that would finance anti-Allende activities, but that idea was rejected 
as unworkable. Approximately $500,000 was authorized in 1969 to fund individ- 

uals who could be nurtured to keep the anti-Allende forces active and intact. 

During the 1970 election, in which Allende eventual was elected President, 
$500,000 was given to opposition party personnel. An expenditure of $350,000 was 
authorized to bribe the Chilean Congress, which at that time was faced with 
deciding a run-off election between Allende and the opposition candidate. The 

bribe would have been part of a scheme to overturn the results of the election 
in which Allende had gained a plurality, but that plan, although originally 
approved by the Forty Committee, was later evaluated as unworkable. ; 

‘the testimony indicates that the Agency role in 1970 was viewed as that of 
the “spoiler,” involving general attempts to politically destabilize the country 
and discredit Allende to improve the likelihood that an opposition candidate 
would win. 

Following the election of ANende, $5 million was authorized by the Forty 
~Counmittee for more destabilization efforts during the period from 1971 to 1973. 
.An additional $1.5 million was spent for the 1973 municipal elections. Some of 
these funds were used to support an unnamed but influential anti-Allende news- 

yaper. 

' BIchoueh a specific request in the summer of 1973 for $50,000 to assist ‘the 
_trucker’s strike was turned down, the Forty Committee did authorize in August, 

-1973 an. expenditure of $1 miilion for further political destabilization activities. 
This final authorization came without any apparent deterrent being posed by the 
recently completed hearings into IT'E involvement in Chile and the Senate Water- 
gate Committee’s disclosure of CIA activities related to’ Watergate, : ; 

The full plan authorized in August was called off When the military coup 
occurred less than one month later. In the aftermath of the coup, however, funds 
that had been committed were spent. These included $25,000:to one individual 
to »mrchase a radio station and $9,000 to finance a trip te other Latin American 
capitals to reassure them about the new military leaders. ee 

Since learning this information, I have attempted once again to induce some 
Members to pursue the facts of our involvement in the Chilean situation to deter- 
mine how those policies evolved and how they can be justified as being in the 
national interest. I have had a reasonably extended conversation with Congress- 
mitman Fraser, and briefer ones with Congressmen Fascell and Hamilton, in which 
I deseribed what I learned from the Colby testimony. While they were indeed 
distressed at the details of CIA operations, nothing was forthcoming as a result 
of those conversations that leads me to believe that there would be further 
investigations or hearings into the broader policy questions that such activities 
pose. oo i 4, ihe : 

IT turn. to. you as a last resort, having despaired of the likelihood of anything 

productive occurring. as a result of the avenues I have already: pursued. It is 

indicative of my frustrations to note that in the five mectings this year of the 

Subcommittee on Inter-American Affairs, which focused on human rights in 


ca 
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Chile, only one govetnment witness with knowledge of U.S. activities in Chile 
appeared. At that hearing, Congressman Fraser and I questioned Deputy Assistant 
Secretary of State Harry Shlaudeman on possible CIA involvement in Chile while 
he was stationed there as Deputy Chief of Mission from 1969 through mid-1973. 
His answers, a transeript of which is attached, indicated to me some knowledge 
on his part of CIA activities that he was unwilling to discuss before a duly- 
constituted Committee of the House. The inherent limitations facing Members 
of Congress in uncovering the facts of covert activities such as those in Chile 
requires, I believe, a commitment by those in a position to act beyond the existing, 
illusory oversight machinery. 

At his confirmation hearings on July 2, 1973, Director Colby said: 

“We are not going to run the kind of intelligence service that other countries 
run. We are going to run one in the American society and the American constitu- 
tional structure, and I can see that there may be a requirement to expose to the 
American people a great deal more than might be convenient from the narrow 
intelligence point of view.” 

I feel it is time to hold Mr. Colby to his commitment, as the Congress and the 
American people have a right. to learn what was done in our name in Chile. Much 
as I would prefer to see this accomplished within the channels of the Con- 
gressional process, its importance convinees me that our very system of govern- 
ment requires that knowledge of American activities in Chile not remain solely 
with a handful of officials and Members of Congress. Therefore, I urge you to 

-promptly turn this matter to the attention of the Foreign Affairs Committee for 
a complete, public investigation of United States relations with Chile. I trust 
that. you will agree that the importance of this matter and its implications for 
future foreign policies of the United States demands no less. 
Yours sincerely, 
MICHAEL J. HARRINGTON. 


; ., SEPTEMBER 11, 1974. 

Hon. Trromas Morean, : ; . 

Chairman, House Foreign Affairs Commitice, 2188 Rayburn Mouse Office 
Building, Washington, D.C. 

. Dear Mr. Coainman: I.am writing to reaffirm my request to you of July 18, 

1974, that you initiate open hearings in connection with United States policy 
with respect to Chile during the ANende period. 
- As you know, Mr. William Colby, Director of the CIA, in recent newspaper 
reports, is reported as having stated that the CIA is an instrument of policy,’ 
that it dogs not make policy, and that in connection with the Agency’s clandestine 
activities in Chile during the Allende period, the Agency was implementing the 
foreign policy of the United States. Hence, I believe that the issue rests squarely 
within the jurisdiction of the House Foreign Affairs Committee: who made the 
policy which led the Central Intelligence Agency to undertake the extensive 
clandestine activities designed to subvert the Allende government? 

In:my opinion, an accounting to the American people and the Congress is in - 
order and we should demand that accounting from Secretary of State Kissinger 
who, according to Mr. Colby, was the author of the policy toward Chile. 

It is no longer acceptable for the Congress to acquiesce in State Department 
officials? coming before Congressional committees and making statements which, 
if not outright Hes, are at least evasions of the truth. I urge that your committee, 
before which State Department officials have testified on this matter, reopen its 
inquiry in light of what we now know, and determine whether or not transcripts 
of their previotis testimony should be transmitted to the Department of J ustice 
for perjury. 4 

Yours sincerely, 
MicuarL J. HARRINGTON. 


Jury 18, 1974, 


Hon. J. WILtz1aAM FULBRIGHT, : 
Chairman, Senate Foreign Relations Committee, 1215 Dirksen Senate Office 
Building, Washington, D.C. ; 
"DEAR: MR. CrarkMAN: As you may know, for sometime I have been actively 
interested in the development of United States foreign policy toward Chile, and 
particularly since the overthrow of the Allende government on September 11, 
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1973 and my visit to that country shortly thereafter. It is my purpose in writing 
to discuss some of the fruits of my endeavors in that direction, which E feel pose 
serious questions about the manner in which our current relations with Chile 
evolved, how our policies there were implemented, and how Congress has exer- 
cised its oversight function. I' request that you bear with me on the length of 
this letter, since I feel that the importance of its subject. matter. requires a.de- 
tailed and comprehensive presentation of the evolution of my present concern, 

No. deubt you are familiar with numerous reports, dating from the time of 
Salvador AHende’s election as President in 1970, alleging that the United States 
government played an active role in trying to influence Chilean polities. Immedi- - 
ately after the military coup last October, further. reports appeared which indi- 
cated that the United States was involved, either directly or indirectly. At that 
time, I made a very brief trip to Chile which enabled me to gain a sense of the 
prevailing attitude there and helped add some substance to my earlier impres- 
sion that the United States had engaged in political and economic destabilization 
efforts that eventually led to President Allende’s downfall. . 

Since that time, I have repeatedly tried to focus attention in Congress on the 
origins of American policy toward the Allende government to determine its pos- - 
sible influence in the eventual course of events in Chile. In particular, I was con- 
cerned with the activities of the Treasury Department and the Central Intelli- 
gence Agency, the latter of which is the subject of quite limited Congressional 
review that is perfunctory and comes after the fact, Ag you can readily see from 
the exchange of correspondence which is attached to this letter, my efforts have 
not been productive of any substantial inquiries into our polHcies toward the 
Allende government. Instead, the few hearings that have been -held focused 
largely on the internal situation in Chile and allegations of denials of civil and 
judicial rights. The following list of hearings and witnesses clearly documents 
that fact: 

Sept. 20, 1973 Subcommittee on Inter-American Affairs: Assistant Secretary 
of State Jack Kubiseh 

Sept. 25, 1973 Subcommittee on Inter-American Affairs: Assistant Secretary of 
State Jack Kubisch 

October 11, 1973 Subcommittee on Inter-American Affairs : Central Intelligence 
Agency witness: 

October 31, 1973 Subcoramittee on Inter-American Affairs: Defense Intelli- 
gence Agency analysts 

December 7, 1973 Subcommittees on Inter-American: Affairs and International 
Organizations and Movements: HUMAN RIGHTS IN C'HILE-—Dr. Frank New- 
man : 

May 7, 1974 Subcommittees on IAA and IOM: HUMAN RIGHTS IN CHILE— 
Charles Porter, former Member of Congress, Ira Lowe, attorney 

May 23, 1974 Subcommittees on IAA and JOM: HUMAN RIGHTS IN CHILE 
~—Dr. Covey Oliver, former United States Ambassador 

June 11, 1974 Subcommittees on IAA and IOM: HUMAN RIGHTS IN CHILE 
—former Attorney General Ramsey Clark: Judge William Booth 

June 12, 1974 Subcommittees on IAA and IOM: HUMAN RIGHTS IN CHILE 
—Deputy Assistant Secretary of State Harry Shlaudeman 

June 18, 1974 Subcommittees on FAA and IOM: HUMAN RIGHTS IN CHILE 
—Professors Richard Fagan, John Planck, and Riordan Roett ; 

Following the September 25, 1978 hearing, Chairman Fascell issued a state- 
ment which read: “. . . the Subcommittee will hold additional hearings on Chile 
in the near future. We intend to conduct a full seale investigation of United 
States policy toward. Chile.” The committed language of that statement has not 
been pursued, despite a series of conversations between my office and the Sub- 
committee both at the staff level and between Chairman Fascell and myself. 
Finally, a request made in writing by me on March 7, 1974 to Chairman Fascell 
that he hold hearings on U.S. activities in Chile resulted in an inconclusive 
exchange of letters over three months, with the end result that the Subcommittee 
has promised two. days of hearings, possibly sometimes this Summer, with non- 
government witnesses. ; ; : ; 

The one possible opportunity that was afforded to. probe United States. policies 


toward Chile. oceurred: during. the. Subcommittee exegutive session testimony. in 


vQ@etober, “1973: 6f CEA ‘director Wiliam Colby, who unfortunately refised to 
respond fully to questions of CIA activities in Chile, citing the jurisdiction of 
the ‘Armed Services Committee, With ttle expectation that tangible results 
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would follow because of its past deference tothe CIA in such.matters, I turned 
to the: Special Subcommittee on Intelligence of the Ilouse Armed Services Com- 
mittee. In my letter of April 2, 1974 to Chairman N edzi, a copy of which is also 
attached,. I recounted the reluctance of CLA Director William Colby to fully 
testify before the Foreign Affairs Committee and requested that Chairman Nedzi’s 
‘Subcommittee hold hearings to questions Mr. Colby directly as to covert CIA 
operations in Chile. 

Mr, Colby testified on April 22, 1974 and after some delay, largely due to 
Chairman Nedzi’s desire to obtain clearance from Chairman IIébert, I was 
notified on or about June 1, 1974 that I would be given access to the transcript. 
T. read the hearing transcript once on June 5 and.again on June 12, ‘and the 
information contained in the Colby testimony convinced me that it is of critical 
importance for the Congress and the American people to learn the full truth 
of American activities in Chile. I wish to share this information with you, in 
the hope that you will feel the same sense of conviction that I experienced upon 
Jearning the full details of significant U.S. activities in the affairs of another 
country without any prior consultation of even the eommittee charged with 
overseeing such operations. In fact, actual formal notification of that committee 
came seeiningly as an afterthought, and only after my request was made, many’ 
months after the operations had been conducted. 

While my memory must serve here as the only source for the substance of 
the testimony, I submit the following summary of its contents as an indication 
of what transpired in Chile. 

The testimony.was given on April 22, 1974 by Mr. Colby; who was aecom- 
panied by a Mr, Phillips, who was apparently the Latin American specialist of 
the CIA. Also in attendance were Chairman Nedzi and Frank Slatinshek, Chief 
Counsel of the House Armed Services Conmittce. Approximately one third of 
the 48 pages of testimony is-devoted to exposition hy Mr. Colby of a continuous 
Central Intelligence Agency involvement in the internal politics of Chile from. 
1962 through 1973. Most of the remainder of the testimony provides a description 
of the methods employed by the CIA in conducting such operations, focusing. 
on the details of how activities in Chile were accomplished. 

Over the 1962 to 1973 period, the Forty Committee (an interdepartmental 
body that reviews and authorizes all covert: CIA activities and is chaired by 
the President’s Advisor on National Security Affairs) authorized the expendi- 
ture of approximately $11 million to help prevent the election of Allende and, 
in Mr. Colby’s words, “destabilize” the Allende government so as to precipitate: 
its. downfall, The agency activities in Chile were viewed as a prototype, or labora-- 
tery experiment, ‘to test the techniques of heavy financial investment in efforts: 
to diseredit and bring down a government. : 

Funding was provided to individuals, political parties, and media outlets in 
Chile, through channels in other countries in both Latin America and Burope. 
Mr. Colby’s description of these operations was direct, though not-to the point 
of identifying actual contacts and conduits, . 

A-total of $3 million’ was sent in 1964 to the.Christian Democratic Party in 
Chile that was opposing Allende in the national elections. Also in 1964, wniden-. 
tified American corporations suggested that the CIA serve as a conduit for 
corporate funds that would finance anti-Allende activities.. but that’ ides was 
rejected as unworkable. Approximately $500,000 -was authorized in 1969 to: 
fund individuals who could be nurtured to keep the anti-Allende forces, active 
and intact. , 

., During ‘the 197 election; in- which Allende eventually was elected President, | 
$500,000 was given to opposition party personnel. An expenditure of $350,000 
was authorized to bribe the Chilean Congress, which at that time’ was faced 
with deciding a run-off election between Allende and the opposition candidate. 
The hribe would have been-part of a scheme to overturn the results of the election 
in which, Allende had gained a plurality, but that plan, although originally 
approved by the Forty Committee, was later evaluated as unworkable. are 

The testimony indicates that the Agency role in 1970: was viewed as that of 
the “spoiler.” involving general attempts to politically’ destabilize the. country 
and discredit Allende to improve the likelihood that an opposition ‘candidate 
would:win. (- era a Ma Be nane eer: ; . 
Following thé eléction: of Allende, $5 million was authorized by the Forty 
Committee for more destabilization efforts during the period from 1971 to 1978, 
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An additional $1.5 million was spent for the 1973 municipal elections. Seme of 
these funds were used to support an unnamed but influential ‘anti-Allende 
newspaper. - 

Although a specific request in the summer of 1978 for $50,000 to. assist the 
trucker’s strike was turned down, the Forty Committee.did authorize in Au- 
gust, 1973 an expenditure of $1 million for further political destabilization ac- 
tivities. This final authorization came without any apparent. deterrent being 
posed by the recently completed hearings into ITT involvement .in Chile anl 
the Senate Watergate Committee’s disclosure.of CIA activities related to 
Watergate. 

The full plan authorized in August was called off when the. military coup 
occurred less than one month later. In the aftermath of the coup, however, 
funds that had been committed were spent. These included $25,000 to one indi- 
vidual to purchase a radio station and $9,000 to finance a trip to. other Latin 
American capitals to reassure them about the new military leaders, 

Since learning this information, I have attempted cnce again to induce some 
Members to pursue the facts of.our involvement in the Chilean situation to deter- 
mine how those policies evolved and how they can be justified as being in the 
national interest. I have had a reasonably extended conversation with Congress- 
man Fraser, and briefer ones with Congressman Fascell and Hamilton, in which 
I deseribed what I learned from the Colby testimony. While they were indeed 
distressed at the details of CIA operations, nothing was forthcoming as a. result. 
of those conversations that leads ine to believe that there would be further investi- 
gations or hearings into the broader policy questions that such activities pose. 

I turn to you as a last resort, having despaired of the likelihood of anything pro- 
ductive occurring as a result of the avenues I have alreatiy pursued. It is indicative 
of my frustrations to note that in the five meetings this year of the Subcommittee 
on Inter-American Affairs, which focused on human rights in Chile, only one 
government witness with knowledge of U.S. activities in Chile appeared. At that. 
hearing, Congressman Fraser and I questioned Deputy Assistant Secretary. of 
State. Harry Shlaudeman on possible CIA involvement in Chile while he was 
stationed there as Deputy Chief cf Mission from 1909 through mid-1973. His 
answers, a transcript of which is attached, indicated to me some Knowledge on 
his part of CIA activities that he was unwilling to discuss ‘before a -duly- 
constituted Committee of the House. The inherent limitations facing Members of 
Congress in uncovering the facts of covert activities such as those in Chile 
requires, I believe, a commitment by those in a position to act beyond the existing, 
illusory oversight machinery. : ‘ 

At his confirmation hearings on July 2, 1973, Director Colby said: 

“We are not going to run the kind of intelligence service that other countries 
run. We are going to run one in the American society and the Américan constitu- 
tional structure, and I can see that there may he a requirement to expose to the 
American people a great deal more than might be convenient from the narrow 
intelligence point of view.” an 

I feel it is time to hold Mr. Colby to his commitment, 2s the Congress and the 
American people have a right to learn what was done in our name in Chile. Much 
as I would prefer to see this accomplished within the channels of the Congres- 
sional process, its importance conyinces me that our very system of: government 
requires that knowledge of American activities in Chile not remain solely with a 
handful of officials and Members of Congress. Therefore, I urge you to promptly 
turn this matter to the attention of the Foreign Affairs Committee for a complete, 
public investigation of United States relations with Chile. T trust that you will 
agree that the importance of this matter and its implications for future foreign 
policies of the United States demands no less. 

Yours sincerely, 
MicuarL J. Hazstngron, 


JULY 26, 1974: 
Hon. Micwaet J. HARRINGTON, 


U.S. House of Representatives, 
Washington, D.C. ’ 

Dean OoneressMAN: I apologize for the delay in responding to your, letter, 
but haye been diverted by hearings in the Committee and other related matters. 
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The question you pose in your letter is one of longstanding concern. The For- 
eign Relations Committee has attempted from time to tinie to examine, CIA 
representatives; when critical questions have been asked of. these individuals, 
we lave consistently’ received the answer that they are responsible to the Presi- 
dent, the Natiorial Security Council, and the informal Committee of five in the 
Senate, and they would not respond to specific questions involving their methods 
of influencing foreign elections,.such as Chile. 

I share your frustration in this situation, but, as:you know, this has been. going 
on in places other than Chile for many years, I have sponsored and support ted 
efforts to create a Committee similar to the Joint Committee on Atomie Energy 
which would haye specific and complete authority to examine thé CIA. 
exercise some control over their activities. As you will recall, the Congress did 
not support these efforts. Furthermore, I do not believe that a thorough investi. 
gation by the Foreign Relations Committee would produce very much beyond that 
which we already know, and if it did, unless there is a tremendous change in.the 
attitude of the members of the Senate, nothing could be done about it. In short, 
the Senate at least has been unwilling, to exercise serious control of the. CIA, 
and apparently approves of the activities to which you refer in Chile and which 
I believe to be a procedure which jhe CIA has followed in other countries. 

The Committee on Foreign Relations is beginning, on the Sth of August, an in- 
depth study of the problem of our relations with the Communist world.. These 
hearings will not bear directly upon the problem of the CIA, but will involve the 
basie policy in which the CIA thinks tit is tnvolved in their. covert activities.. 

L believe, in spite of our frustration, that the creation of a Joint Committee, 
with full authority to examine the CIA and control it, is the only practical 
answer to the problem. The Foreign Relations Committee, in a show down, never 
has sufficient votes to overcome the opposition of the forces led hy the Armed 
Services Committee in the Senate, but a Joint Committee, if it felt disposed to 
«lo so, ¥ think would have suflicient prestige to exercise control. If you think. well 
of this idea, F will be glad to join with you in sponsoring a renewal of the effort 
‘te ereate a Joint Committee on the Intelligence Community. 

; With all best wishes, Iam, 
: Sincerely yours, 


J. W. FuLBriehr, 


SEPTEMBER 11, 1974. 

Yon. J. WILntaAM FULBRIGIIT, : 

Chairman, Nenate Foreign Relations Committee, 1215 Dirksen Senate Office 
Building, Washington, D.C. 

Dear Mr. CrrarrMan: I am writing to reaffirm my request to you of July 18, 
1974, that, you initiate open hearings in connection with United States policy 
with respect to Chile during the Allende period. 

‘As you know, Mr. William Colby, Director of the CIA, in recent newspaper 
yeports, is reported. as having stated that the CIA is an instrument of policy, 
that if does not make policy, and that in connection with the Agency’s clandes- 
tine activities in Chile during the Allende period, the Agency was implementing 
the foreign policy of the United States. Hence, I believe that the issue rests 
squarely within the jurisdiction of the Senate Foreign Relations Committee: 
who made the poliey which led the Central Intelligence Agency to undertake the 
extensive clandestine activities designed to subvert the Allende government. 

In my opinion, an accounting to the American people and: the Congress is in 
order and we should demand, that accounting from Secretary of State Kissinger 
whe, according to Mr. Colby, was the author of the policy toward Chile. 

It is no longer acceptable for the Congress to acquiesce in State Department 
officials’ coming before Congressional committees and making statements which, 
if not outright lies, are at least evasions of the truth, I urge that your committee, 
hefore which State Department officials have testified on this matter, reopen 
its inquiry in light of what we now know, and determine whether or not. tran- 
scripts of their previous testimony should be transmitted to the Department of 
Justice for perjury. 

Yours: sincerely, < 
MicHac. J, HakRineron. 
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STATEMENT BY REPRESENTATIVE JoHN J. FLYNT, CHAIRMAN, COMMITTEE ON STAND- 
ARDS OF OFFIcIAL Conpuct, U.S. House or REPRESENTATIVES, TO MEMBERS OF 
THE COMMITTEE AT A MEETING CONVENED ON THURSDAY, NOVEMBER 6, 1975 


Members of the Committee, it is my duty to state to you certain facts came to 
my attention on yesterday relating te the complaint filed by Representative 
Robin L. Beard against Representative Michael J. Harrington. The substance of 
the Beard complaint is fully known to all on the Committee. However, because 
eee Iam about to relate are directly relevant to the complaint, I will briefly 
restate it. 

In summary, Mr. Beard has charged Mr. Harrington with violation of Rule XI, 
Clause 27 (0) of the Rules of the House in the 93rd Congress. It is Mr. Beard’s 
charge that, under Rule XI 27 (c) of the 98rd Congress, Mr. Harrington obtained 
‘access to executive session testimony taken by the Special Subcommittee on 
Intelligence of the House Armed Services Committee on 22 April 1974 from CIA 
Administrator William BE. Colby concerning the CIA and the government of 
Chile. It is further Mr. Beard’s charge that Mr. Harrington divulged the execu- 
tive session testimony without the consent of the Armed Services Committee, 
in violation of Rule XI 27 (o) and in violation of the Rules of the Armed Services 
Committee concerning access to executive session testimony. 

At a hearing of the Special Subcommittee on Intellignece of the Armed Services 
Committee held on 25 September 1974 for the purpose of inquiring into the dis- 
closure of the 22 April 1974 testimony, Mr. Harrington testified under oath and, 
for all intents and purposes, admitted that he had disclosed testimony as sub- 
sequently alleged by Mr. Beard. 

The record of the 25 September 1974 hearing of the Special Subcommittee on 
Intelligence includes copies of letters addressed by Mr. Harrington to Senator 
Fulbright and Representative Morgan (Pages 31 through 37, H.A.S.C. 94-12), 
In those letters Mr. Harrington stated that he had read the Colby testimony 
and that it appeared in “testimony given on 22 April 1974 by Mr. Colby who was 
accompanied by a Mr. Phillips. Also in attendance were Chairman Nedzi and 
Frank Slatinshek, Chief Counsel of the House Armed Services Committee.” 

We have discovered, as of 5 November 1975, that, in fact, no public notice 
was sent out to call the 22 April 1974 meeting. No quorum of the Special Sub- 
committee on Intelligence appeared for the meeting. No vote to go into Executive 
Session was taken and there was only one Committee Member, Chairman Nedzi, 
present when Mr. Colby testified. 

Since House Rules in the 93rd Congress required an affirmative vote of a ma- 
jority of a quorum of a Committee to close a meeting for executive session and, 
further, required the presence of at least two members for the purpose of taking 
testimony, we are required to find that the “hearing” which was believed to have 
been held was a nullity. 

In other words, no executive session occurred and the information divulged 
was not taken in an executive session of a Committee of the House of Repre- 
sentatives. : 

Until this information was made known to your Chairman and other Members 
of this Committee yesterday, all proceedings of this Committee on the Beard 
complaint had been premised on the understanding and upon being informed, 
that, in fact, an executive session had occurred and that the information that 
had been disclosed had been given at such a session. 

Since it has now been made known that the premises upon which the proceed- 
ings of this Committee have been based are not valid, I believe we have no 
recourse except that of dismissing the Beard complaint. 

Accordingly, the investigative hearings which were scheduled to commence 
next Tuesday, 11 November, should be dismissed if the Committee so directs. 
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OVERSIGHT OF U.S. GOVERNMENT INTELLIGENCE 
FUNCTIONS 


THURSDAY, FEBRUARY 5, 1976 


U.S. Senate, 
ComMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D.C. 

The committee met, pursuant to recess, at 11:15 a.m. in room 3302, 
the Dirksen Senate Office Building, Hon. Abraham Ribicoff (chair- 
man of the committee) presiding. 

Present: Senators Ribicoff, Allen, Chiles, Nunn, Glenn, Percy, Roth, 
Javits, and Weicker.. 

Staff members present: Richard A. Wegman, chief counsel and staff 
director; Paul Hoff, counsel; Paul Rosenthal, assistant counsel ; Mari~ 
rhe Harris, chief clerk, and Elizabeth A. Preast, assistant chief 
clerk. 
Chairman Riercorr. The committee will be in order, 15 minutes late. 

T noted, Mr. Secretary, in some of your comments, in Hollywood the 
other day, when you stated, “I have been cited in contempt of Con- 
gress. However, I want it known that I spent 7 years in Washington, 
concealing my contempt of Congress.” 

I hope your being late is not to prove that you actually do have con- 
tempt for Congress. 

Secretary Kisstnerr. Mr. Chairman, first of all, that was a hhumor- 
ous remark, and it was not exactly quoted correctly. I said some of my 
friends make that allegation. 

Second, my apologies for being late. I was delayed by the President 
and the traflic jam. 

Chairman Risrcorr. You may proceed, sir. 


TESTIMONY OF HENRY A. KISSINGER, SECRETARY OF STATE 


Secretary Kissrvarr. Mr. Chairman, I welcome this opportunity to 
appear before this committee to give you my views on the relationship 
I hope will develop between the Congress and the U.S. intelligence 
community. 

The executive-legislative relationship and foreign policy first. _ 

Tt is essential that 2 sounder relationship between the executive and 
the legislative evolve. The present relationship has reached a point 
where the ability of the United States to conduct a coherent forcign 
policy is being croded. 

This is certainly true in the intelligence field. One has only to look 

at the recent leakage—indeed, official publication—of highly classified 
material and the levying of unsubstantiated charges and personal 
(415) 
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attacks against the executive to see the point. the relationship has 
reached and the harm we are doing to ourselves. 

This situation must be unacceptable to us in both branches of the 
Government, and it must be unacceptable to the American people. 
Fundamental changes are taking place in the world at an unprece- 
dented rate. New centers of power are emerging, altering relations 
among older power centers. Growing economic interdependence makes 
each of us vulnerable to financial and industrial troubles in countries 
formerly quite remote from us. And, most important, we are working 
hard to establish more rational and reliable relationships with powers 
whose values and interests are alien and inimical to us and who, in 
some cases, have the power to destroy us. 

The conduct of foreign policy in this complex and fast-changing 
situation requires that there be close coordination and mutual trust 
between Congress and the executive branch and a large measure of 
trust in both branches by the American people. 

I am aware of the benefits of a certain amount of dynamic tension 
between the branches of our Government. Indeed, the Founding 
Fathers designed this into the Constitution with the principle of the 
separation of powers. But there is an adverse impact on the public 
mind in this country and on our national image abroad when this 
beneficial tension deteriorates into confrontation. We have recently 
seen this happen. This is why I hope this committee and the Congress 
as a whole, with the help and suggestions from the Executive, can 
construct an oversight mechanism for U.S. intelligence that can bring 
an end to the strife, distrust, and confusion that have accompanied 
the investigations of the past year. 

T look to the development of means by which Congress can partic- 
ipate more fully in the guidance and review of the intelligence activ- 
ities of this Government and by which the Executive can direct and 
conduct those activities with the confidence of being in step with 
Congress in this vital area of our foreign affairs. 


THE NEED FOR INTELLIGENCE 


Our foreign policy must cope with complex problems of nuclear and 
conventional arms races; traditional and ideological disputes which 
can trigger wider wars and sweeping economic dislocations; emerging 
new nations which can become the arena for great-power contests; 
environmental pollution, food shortages, energy maldistributions 
which affect. the lives of hundreds of millions; and financial shifts 
which can threaten the global economic order. In the face of these great 
challenges our goals are to foster the growth of a rationally ordered 
world in which states of diverse views and objectives can cooperate for 
the common benefit. We seek a world based on justice and the promo- 
tion of human dignity. 

We cannot pursue these goals in this hazardous world unless we are 
secure, and we cannot be secure unless we are strong and alert. Our 
ability to be both strong and alert depends in part.on good intelligence. 

To be strong, we must know as precisely as possible how we are 
threatened. In this age of highly sophisticated and expensive weapons 
systems, we cannot afford to arm ourselves against. all possible threats; 
we must concentrate on those that are most likely in order to save our 
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resources for other purposes that make our country economically, 
socially, and morally strong. : 

To bo alert is not just a matter of knowing where the dangers of 
war and change are increasing, basic as that knowledge is. We must 
have the knowledge essential to our ability to try to help reduce the 
dangers to peace. Intelligence is crucial to the future of this Nation. 

To help construct a more cooperative world we must understand 
trends and possibilities. Intelligence is an indispensable tool in this 
effort. 

The intelligence on which such judgments must be based can come 
only from a highly professional intelligence service supported by Con- 
gress and the people of this country. President Ford expressed it very 
well in the State of the Union address when he said: 

- Ag conflict and rivalries persist in the world, our United States intelligence 
capabilities must be the best in the world. 

The crippling of our foreign intelligence services increases the danger of 
American involvement in direct armed conflict. Our adversaries are encouraged to 
attempt new adventures, while cur own ability to monitor events, and to influence ~ 
events short of military action—is undermined. 

Without effective intelligence capability, the United States stands blindfolded 
and hobbled. 

Let me give you just two examples: 

Our policy ‘to establish a more rational and reliable relationship 
with the Soviet Union—commonly referred to as détente—-would be 
impossible without good intelligence. Indeed, our confidence in the 
SALT agreements is based in large measure on the specific provisions 
which permit each side to check on the compliance of the other through 
national technical means of verification. 

Similarly, without oxcellent intelligence the United States would 
not have been able to play the leading role in secking to bring about a 
negotiated settlement of the conflict in the Middle East. All agree that 
a new conflict there could bring the United States and the Sovict Union 
to the brink of war. 

Let me turn to the principles involved in the congressional over- 
sight. As I have repeatedly said, this Nation’s foreign policy must 
reflect the values, aspirations, and perceptions of its people; it must 
have broad public support. The American people must have confidence 
not only in our policies but also in the institutions which formulate 
and carry out those policies. This means that our forcign policy must 
reflect consultation and accommodation between the executive and 
legislative branches. But each branch has its special responsibilities 
as well. The Executive must provide strong central direction of foreign 
policy and must consult with the Congress. Congress must provide 
mature counsel and must protect the confidentiality of its consultations 
with the Executive. 

That brings me to the question this committee is addressing : Tlow 
should a democracy provide for control of its intelligence activities 
which, if they are to be effective, must operate in sceret? 

It is not my place as Secretary of State to recommend how the 
Congress should organize its oversight effort, but for oversight to be 
effective and constructive, conditions must be created which will pro- 
mote mutual trust in dealing with the necessarily sensitive aspects of 
intelligence information and operations. Both overseers and_ those 
‘overseen must be able to feel sure that information given in confidence 
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will remain in confidence. No other single condition for success is as 
important as this. The system cannot function in the atmosphere of 
distrust that has prevailed in recent months. 

Rather than make specific proposals for oversight, I would prefer 
to set forth some general principles which I believe are important and 
should be given serious consideration. 

First : I believe that. the goal of congressional oversight should be 
to insure that the intelligence activities of the United States are 
grounded in the basic values, perceptions and aspirations of the people 
of this country as well as in a clear view of the national interest. Con- 
gress has a particular responsibility in insuring that this is so because 
intelligence does not lend itself to extensive public or media debate. 
This requires that. the public have great confidence in the congressional 
oversight mechanism. Americans must be assured that their constitu- 
tional rights will not be abridged by intelligence operations. 

I welcome congressional oversight because I believe it will build 
public confidence in our intelligence system, and we in the executive 
branch can benefit, from the wise counsel oversight can provide. But 
correction of the errors of the past must not take the form of controls 
in the future that would stifle intelligence. 

Second: I believe we must maintain the proper constitutional per- 
spective. Under the Constitution, the conduct of foreign relations is 
the responsibility of the President as the Nation’s Chief Executive 
officer. Congressional oversight must not infringe on the President’s 
responsibility for intelligence in a way which would violate the prin- 
ciple of the separation. of powers. The Constitution is written as it is 
for practical as well as for political reasons. Congress is a deliberative 
and lawmaking body, not an executive organ, and it is not organized 
to provide day-to-day operational direction to ongoing intelligence 
programs. Any proposal based on the idea of executive management by 
Congress is, in my judgment, a mistake. Existing legislation requires 
the President to determine that covert action operations are important 
to national security and to give timely notice of those operations to 
appropriate bodies of the Congress. I believe this is adequate for over- 
sight. I recommend that this or a similar arrangement be continued 
but that it be concentrated in the oversight committee. 

Third: Is the crucial matter that the information provided to the 
congressional oversight body must in many cases remain seerct. Much 
of this information is highly classified and is gathered from intelli- 
gence sources and methods whose cooperation could be lost by public 
exposure. Some of it also bears on U.S. plans or policies whose effec- 
tiveness depends on continued protection from disclosure. Unauthor- 
ized release of such information could do great. damage to national 
security and our foreign policy. Protection of it is a responsibility 
both the Congress and the Executive must share. T strongly believe 
that any legislation to establish an oversight committee must include 
safeguards for the protection of this sensitive and important informa- 
tion. Classified information given to the Congress should not be made 
public without the concurrence of the President or his representative. 

As a related point, I would like to state my agreement with Mr. 
Colby that it is essential to establish procedures and sanctions to pre- 
vent unauthorized disclosure of classified material. Legislation for this 
purpose is currently under consideration in the executive branch. It 
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would provide for the prosecution of Government employees who dis- 
‘close such information without authority. 

Fourth, and last: I believe the best oversight is concentrated over- 
sight—ideally by a joint committce. The benefits of such an arrange- 
ment are numerous: It would permit rapid responses both ways be- 
tween the Congress and the intelligence community when time was 
crucial ; it would reduce the chance of leaks by limiting the number of 
people with access to sensitive information; it would encourage maxi- 
mum sharing of information; and it would permit a rapid development 
of expertise to facilitate penetrating and effective oversight. 

Tf a joint committee is not possible, I ask that you keep the principle 
and benefits of concentration in mind and limit oversight to the mini- 
mum number of committees required to conduct oversight effectively. 
In concluding, I would like to express again my fervent hope that 
we can rapidly end the divisive debate over the intelligence community 
which has been so harmful over the past year. I hope this committee 
will quickly complete its task of establishing effective oversight so that 
we ane all turn to the real challenges that face us in this dangerous 
world. 

I stand ready to help in any way I can, and I am ready to answer 

_ any questions you may have. 

Chairman Rintcorr. Thank you very much, Mr. Secretary. 

Tf there is no objection, each member will confine himself to 10 
minutes of questioning on the first round. 

Mr. Sceretary, does the administration support the creation this year 
of a new congressional committee on intelligence oversight? 

Sccretary Kisstnerr. Yes. 

Chairman Ristcorr. Chairman Church and several other members of 
the Select Committee introduced a bill creating a new Senate Com- 
mittee on Intelligence. 

Does the administration have any position on the Church bill? 

Seerctary Kisstnarr. Our preferred position is a joint committee. 
The next best thing would be one committee in each House that con- 
centrates the intelligence oversight, so we support this part ‘of the 
‘Church bill. 

There are other provisions in the Church bill which we cannot sup- 
port, such as the prior approval by the committee of covert operations. 

Chairman Rietcorr. We complete our hearings tomorrow. Congress 
takes a recess until the 16th. On the 18th, this committee will start 
marking up an intelligence oversight bill. 

‘Could wo expect from the administration its point of view on the 
bills, including the Church bill, and suggestions from the administra- 
tion before the 18th indicating what its position may be? 

Secretary Kisstnerr. I would hope so. I would like to make clear 
that I do not have principal responsibility for developing the admin- 
jstration’s position on these bills. 

The President has before him various approaches to the organiza- 
tion of intelligence which include also his final position on the attitude 
to take toward congressional oversight. 

T hope that they can be completed before the 18th. 

Chairman Rinicorr. According to Senator Church, you told his com- 
mittee that an oversight committee should be briefed in advance before 
any significant covert operation. 
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Your statement this morning suggests a committee of Congress—- 
I read from page 8—should have timely notice of covert operations. 

Does your reference today to timely notice mean advance notice? 

Secretary Kisstncer. Excuse me. 

Chairman Rinicorr. Does your reference today to timely notice mean 
advance notice, as you indicated to Senator Church when you briefed 
his committee? 

Secretary Kisstrcrr. Let me separate two things, Mr. Chairman. 

I would think that a wise administration would consult with an over- 
sight committee prior to conducting a covert operation. This is a dif- 
ferent matter from writing in the law a requirement that would pre- 
clude an administration under conditions o emergency or under con- 
ditions that have some special now unforeseeable conditions that would 
preclude the administration from conducting such operations. 

So I would think that on the whole, the notice should be timely, 
which means literally—and which in fact would probably mean— 
some consultation ahead of time. 

Chairman Rimtcorr. What do you think should happen in the event 
that a majority of an oversight committee disagrees with the pro- 
posed operation ? 

Should the President go ahead with the operation in spite of con- 
gressional opposition as conveyed to the President, before the operation 
starts, or while it is being contemplated ? 

Secretary Kisstnerr. Again, I would separate the practice from what 
the law should be. 

I would think that as a practical matter the President would have 
to weigh very seriously, take very serious account of an opposition 
of a congressional oversight, just as we would take very seriously, say, 
the opposition of the Senate Foreign Relations Committee to a major 
departure in policy. 

If, however, the President believes that the overwhelming national 
interest requires him to proceed even when the oversight committee 
disagrees, then he should have the right to do so, recognizing that this 
may lead to a constitutional confrontation, and that it cannot be either 
in his interests or in the interests of the country to provoke that. 

Chairman Rretcorr. I have been following your speeches in the last 
few days, in your western trip, and you talked about the need for close 
cooperation between the executive and Congress if we are going to have 
an effective foreign policy. 

I think all of us agree with you. Yet, if the President or the Secre- 
tary of State proceeds with an operation in spite of congressional 
opposition, how can you have cooperation ? 

Let us take Angola. Here is a typical example of where the President 
and yourself are in serious trouble, because there is an overwhelming 
sentiment in the Congress against. our involvement in the Angolan 
situation—and this has heen indicated by heavy votes against covert 
aid to Angola, both by the Senate and the House. 

Now, could not this have been obviated if you had told the over- 
sight committee in advance of your intentions in a place like Angola 
and immediately could have received the warning bells from a repre- 
sentative group of Senators that this is just not going to fly in the 
Congress and in the country ? 

What would you have Noe under those circumstances? 
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Secretary Kisstnerr, Mr, Chairman, first of all, the administration 
followed the existing procedures with great care. There was no over: 
sight committee. Thero were three oversight committees in cach Iouse, 
plus the two intelligence committecs. 

Each of these committees was briefed not once but several times, 
‘Every time a new decision was made with respect to Angola, these 
committees were briefed. Altogether, 8 congressional committees were 
briefed 24 different times. Over 20 Senators, over 100 Congressmen 
and over 150 staff members were briefed about what we were doing 
in Angola. 

We did not get the warning bells that you mentioned. 

It does not mean that everybody agreed with it, but I think you will ~ 
agree, Mr. Chairman, there is a difference between some quibble or 
with some disagreement about policy and a clear indication that the 
Congress would absolutely or strongly oppose this. 

Maybe there was a breakdown in communication, but the fact of 
the matter is that we not only complied with the letter, we complied 
with the spirit in the sense that every time something new was done in 
Angola, we either briefed the committees just. before or just after the 
decision was made and well before it was underway to full implemen- 
tation. 

We did not receive the warning bells. 

The second question is whether something flies in the Congress or 
in the public depends very importantly on how the issues are presented 
and therefore the nature of the Angola debate has taken a turn that 
was not foreseeable on the basis of the congressional consultations that 
we engaged in before that. 

I would hope, however, that an oversight committee with a regular 
procedure, with a clearer understanding of the mutual responsibilities 
could avoid the problems that we have faced with respect to Angola, 

But I would like to say one final thing about Angola, Mr. Chairman. 

We know the congressional sentiment and we are going to abide by 
it, but we also have an obligation to put before the country our con- 
cerns as to the impact on future policy, even if it does not affect the 
immediate decision, 

We have to prevent similar things from happening again, and there- 
fore we have an obligation to state what we think the foreign policy — 
implications are. And that docs not indicate a disrespect for the Con- 
gress, it indicates a necessity of shaping the public debate if a similar 
circumstance should arise again. 

Chairman Rrrcorr, Secretary Kissinger, I owe you a personal 
apology. I understand that Mrs. Kissinger went to the hospital this 
morning for surgery and that this was the reason you were late for 
the committee. I want to state that I was not aware of that. 

Sceretary Kissrncer. She is going tomorrow, but we had to wait for 
the medical report. 

Chairman Risrcorr. One final question. 

Tn view of what you have said, may I say that speaking for myself 
and, I believe I have talked personally and privately with practically 
every member of this committee, we in this committce are not com- 
mitted to any specific oversight method, the Church bill or any other 
bill. We approach this problem with a deep desire to come up with an 
oversight committee so established as to do a responsible job to achieve 
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what you seek, good cooperation and effective cooperation between the 
Executive and Congress. 

_ So the question of prior notice is going to be very important for us, 
including the problem of what is done in the event that there is a basic 
‘disagreement between the majority of the committee and the Execu- 
tive? How do we make this known to the Congress as a whole? 

- es is why I am anxious to have the point of view of the executive 

ranch, 

That view will be considered very carefully and respectfully, and I 
would hope that you would make this known to the President and to 
whoever is working on it that we are under direction by the Senate to 
report a bill by March 1. As far as the chairman is concerned, we will 
do everything possible in this committee to get the bill out by March 1, 
and I would hope that we do not wait until February 28 to receive the 
recommendations from the executive branch. 

Secretary Kissrncer. I will transmit this to the President. I know he 
is working very hard on developing his own recommendations. I just 
do not know what. deadline he is working against, but we will certainly 
communicate this, and hope that we can cooperate with this committee. 

Chairman Riercorr. Senator Percy ? 

Senator Purcy. Secretary Kissinger, is there any question in your 
mind that Congress has failed in the past to exercise the proper, legiti- 
mate oversight responsibility with respect. to our intelligence 
operations? 

Secretary Kisstnarr. It is difficult to know what the definition of 
effective oversight is. I believe, in light of events, that a more coherent 
oversight procedure, one in which the public can have a greater degree 
of confidence, is in the national interest. 

Senator Percy. Is it essential that we carry on an effective intelli- 
gence operation, including possibly covert activities and is it essential 
that we do organize ourselves so that we can work ‘effectively, har- 
moniously, and cooperatively with the executive branch ? 

Secretary Kissrvexr. [ think that it is vital for the United States to 
have an effective intelligence service that is independent of really both 
the Executive and congressional direction but is subject to Executive 
direction and congressional oversight. 

Senator Percy. Because of your recent comments about Congress, I 
would just like to personally assure you that this committee, the mem- 
bership that you see here, and others that are unable to be present, has 
conducted, I think, the finest set of hearings that I have ever partici- 
pated in, in 9 years. 

The chairman has said that within his power he is going to report a 
bill out, the best bill we possibly can on the deadline schedule of 
March 1. I can assure the chairman, from the minority standpoint 
there is no partisanship in this matter whatsoever. We will diligently 
work toward that deadline. We have had a body of evidence to date 
that has been extraordinarily helpful in enabling us to put together 
something we think is essential and in the national interest. 

Secretary Kissrnerr. Let me make clear what my concern is, Sena- 
tor. It is not a question that individuals are behaving unpatriotically, 
arbitrarily, or with anything but the best intentions. 

My concern is not what will happen this year. M y concern is that as 
we look ahead, 2, 3, 4 years, how the United States can conduct an 


Approved For Release 2001/09/10 : CIA-RDP90-00735R000200130001-0 


Approved For Release 2001/09/41, : CIA-RDP90-00735R000200130001-0 


effective foreign policy, and it can do so only if it appears to other 
nations as representing essentially one voice when it acts in the field 
of foreign policy, and the tragedies that can occur in the conduct of 
foreign policy are precisely those when men of good intentions, pur- 
suing the best motives on each side, are producing paralysis with the 
best of intentions. 

And I am trying in my public speeches not to win an argument be- 
tween the Executive and the Congress, because I recognize that the 
Executive also has to change some of the procedures that have de- 
veloped in recent decades, but to find a basis by which a coherent, long- 
term national policy is possible, in which the Executive does those 
things that really the Executive is designed to do, and the Congress 
in turn exercises the oversight and the guidance over basic policies 
which have been assigned to it. 

It is not criticizing this or that decision which is always taken in the 
best of ways. 

Senator Percy. Again, I would like to assure you, there are two of 
us here who sit on both the Foreign Relations Committee and Govern- 
ment Operations Committee. The climate in which we are working is 
extraordinarily difficult. We cannot overlook 10 years of Vietnam. 
We have had a divisiveness between us. 

We were misled. We were lied to. There was policy adopted that 
later proved to be disastrous. It was out of control in-a sense, and that 
is the climate in which we began to work. And then the Watergate 
climate did not contribute to your work or our work as well. In respect 
to the intelligence operations, we did not handle ourselves well. We 
did not exercise and fulfill our responsibility. 

But also, there is fairly solid evidence that the Congress was mis- 
led, was lied to on occasion, so it is in that climate that we are now 
trying to reconstruct a relationship. 

I can assure you of that even though the statement you made on the 
West Coast that our domestic divisions are more dangerous to this 
country than our overseas adversaries is a pretty strong statement. 

Secretary Kisstncer. I did not make that statement. 

The statement I made is that the foreign policy design is in rela- 
tively good shape and that our domestic divisions at this moment are 
impeding the conduct of foreign policy. That is not the same thing as 
saying that our domestic divisions are more dangerous to us than our 

. foreign adversaries. 

The basic problem that we face is that when the scope of national 
action is the greatest, the knowledge to base such action on is inherently 
ambiguous. Therofore, it is essential that there is a minimum of trust 
and confidence, not only the relation between the executive and the 
legislature, but also in the relations between tho public and the whole 
Government, and without a degree of faith in the future, without some 
confidence that responsible people are trying to doa serious job, we will 
paralyze ourselves, and if we turn the governmental process into one 
gigantic permanent investigation into motives, than we may achieve 
purity but we will also achieve paralysis. 

Therefore, what I said—and I think if you read the text, I do not 
know what newspaper account you refer to 

Senator Percy. This is from the New York Times this morning. 
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Secretary Kissrncer. If you read the text of what I said it did not 
say foreign adversaries are less dangerous to us than our domestic 
division. I said that our domestic divisions are inhibiting the conduct 
of our foreign policy, and I grant you, that Vietnam, Watergate and 
its aftermath, and many of the mistakes on the part of the Executive 
have contributed to this situation, but the problem we face is when 
are we going to turn to the future. 

Senator Percy. The subheadline on this story is, “He sees a greater 
threat at home than abroad,” and the first paragraph indicated, “He 
said today the United States is more endangered by its domestic di- 
visions than by overseas adversaries.” 

I know the point you are trying to make. I think it is a good point. 
I think these talks around the country have been immensely valuable 
and very important. 

I think it would be helpful rather than just emphasizing our di- 
visions to say in some areas that we are really working together. On 
the Middle East, I think we have had marvelous cooperation between 
Congress and the executive branch on the whole. T think our relation- 
ships on China and the Soviet Union on SALT have been extraordi- 
narily good. 

I think you are going to get a lot of backup on the Concorde decision 
now. It was a very important foreign policy decision as well as a 
domestic one, I think, on Cuba. 

You are getting support on the military assistance bill now on the 
floor. 

I would just hope that we would put balance into our relations. It 
is not all bad. it is not all good. We are trying to reach out. 

Secretary Kissincer. When you give a 45-minute speech and three 
paragraphs are reported, it is difficult for both the newspapers and the 
readers to judge what the balance of the specch was. 

Senator Percy. In our session on this legislation we are dealing with 
today. I understand from your testimony that you prefer a joint 
committee. 

Secretary Kisstncrr. I prefer a joint committee. 

Senator Percy. That can only be done if the House concurs. 

Secretary Kisstncrr. Yes. 

Senator Percy. If they do not concur, then we have to vo ahead. If 
we feel ahead of time that they arc not going to, it would be futile for 
us to send a bill over there and delay it a year if they are going to 
hold it up. Then we have to go ahead. 

Do you see any possibility that we can combine in that same commit- 
tee, if there is a House and a Senate committee, the authorization and 
appropriation authority, so vou only have to really reveal evervthing 
to one committee in the Senate and one in the House and not proliferate 
it bv four or eight, as it is now 2 

Seecretarv Kisstwerr. I cannot really tell the Senate how to organize 
itself. As far as the executive is concerned, the more concentrated the 
oversight precedure, the easier it will be to share the maximum of 
information. 

Senator Percy. I personally feel it would be disastrous for the Con- 
ress to be in a position to veto covert actions ahead of time. I do think, 
however, that more control and oversight is needed. 
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Attorney General Katzenbach recommended that such actions be 
committed to writing before they are put into effect, so that the record 
would be there clearly and so that it could be subsequently examined. 
Many times if an action were committed to writing it may not be 
enacted, because it may not look as wise as if it were all done verbally. 

Would you favor such an activity, committing such decisions to 
writing, so at least, under the highest classification, we have a record. 
that subsequently can be looked at with all of the reasoning behind it? 

Secretary Kissrnerr. Within the executive branch, the major opera- 
tions—I think nearly all of them—are reduced to writing. 1 have not 
considered the submission of them in writing to a congressional over- 
sight committee, but speaking off the top of my head, subject to later 
reconsideration, right now it seems to me a feasible procedure ; in many 
respects a desirable procedure. 

Senator Percy. At the present time, a cover is provided for CIA 
agents and intelligence officials abroad through our embassies. Do you 
think that this is any longer appropriate? 

Does it detract from the value of our embassies abroad and their 
credibility ? 

Also, do you think that business people and journalists should be 
used in the future in the light of what we now know and the difficulty 
of preventing them from being revealed ? 

Seeretary Kisstverr. You cannot have a cover unless you use some- 
body, and if every professional group takes the position that their 
professional cthics are going to be impaired if they are used as a cover, 
then we will not be able to have cover. 

On the question of journalists, I would think that it is undesirable 
to use them professionally, because it is a profession that is so clearly 
dependent on its public standing of independence that I think that the 
allegations that have been made, the accuracy of which I have not had 
a chance to go into, about journalists having been used by the CIA do 
grave damage to a profession that depends on its impression—and cor- 
rect impression—of integrity and independence. 

With respect to business or the State Department, the problem is the 
one that I mentioned before. Obviously, any time you use something 
as a cover, you hardly represent its real function, but unless you do 
that, you do not have a real cover, and I would not want to make a flat 
statement about which can and cannot be used. I cannot, in a public 
hearing, even confirm that the State Department is so being used. 

Senator Percy. It could be a discussion with the new committee, 
though. 

Thank you very much. 

Chairman Rretcorr. Senator Allen. 

Senator Arren. Thank you, Mr. Chairman. 

_ Mr. Sceretary, did the administration decide to support a separate 
oversight committee or committees as-a result of its considered judg- 
ment as to what is in the national interest and what is in the best 
interest of our national security, or because apparently there is strong 
sentiment in the Congress for such an oversight committee. 

Secretary Kisstnerr. Well, we are, of course, aware of the strong 
sentiment in the Congress in favor of such an oversight committee and 
T must say that I have found that the Armed Services Committee, in 


Approved For Release 2001/09/10 : CIA-RDP90-00735R000200130001-0 


Approved For Release 2001/09/10 : @bA-RDP90-00735R000200130001-0 


my limited contact with them on the subject, have attempted to exer- 
cise a very responsible role. 

The difficulty we have faced recently is, as Director Colby pointed 
out, every covert operation that we have attempted in the past year has 
leaked to the press within a matter of weeks or, at most, months, so 
that we have brought about a situation where we, in effect, have de- 
prived ourselves of the covert capability at a tine when 

Senator Atien. Did that, come from the standing committees or the 
investigating committees ? 

Secretary Kisstnorr. It comes in part from a situation in which it 
is almost impossible to pinpoint the responsibility because we are now 
briefing three regular committees. We are not briefing any more only 
the Armed Services committees but three committees in each House 
are being briefed as standing committees ; on top of it, the two intelli- 
gence committees. 

From where we sit, it is impossible to tell where it comes from. 

For us, the big problem has been with six committees to be briefed. 
The responstbility has been so diffused, the procedures of each com- 
mittee so different—some committees brief on y 2 members, other com- 
mittees brief 12 members—so that we would prefer to have one 
regularized oversight committee with which we can work out agreed 
procedures and which then can assume, on its part, responsibility for 
the security of information. 

Senator Arren. Do you think then that the creation of the over- 
sight committee will be in the interests of national security ? 

Secretary Kisstnorr. I believe so; yes, sir. 

Senator Antex. Should this oversight committee, or committees, 
should they give the intelligence agencies a broad outline in that acts 
or practices are permissible, or should they clear every action of the 
intelligence agencies? 

Secretary Kissrncer. I think in the nature of things, no committee 
can possibly supervise every act of an executive department. 

If you look at the huge staffs that the executive departments have— 
maybe bloated, but still, they have to have some relationship to the 
problem and the amount of time they have to spend on these prob- 
lems—then it is impossible for a congressional committee or for the 
Congress to organize itself to supervise every aspect of their day-to- 
day activities. 

I think the strategy of oversight ought to be to determine those: 
fundamental policy issues or those issues of the greatest sensitivity on 
which the Congress will set down the guidelines and to leave some 
margin for an executive discretion——always subject, of course, to the: 
fact that the oversight committee having control of the budget can 
seize itself of any problem it sees risin gto a level of policy. 

Senator AtrEen. Certainly one of the key words ina successful intel- 
ligence operation is secrecy. 

Do you think that the creation of a separate oversight committee. 
would result in more or less secrecy than we had prior to the time that 
the investigating committees started their work ? 

Secretary Kissrnerr. In that period, on the whole—in fact, not only 
on the whole, but fully until then—secrecy was being maintained 
extremely well. 
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The argument that is boing made now is that secrecy was being 
maintained at the price of control, so we are looking for a method of 
oversight by which those two objectives can be reconciled. 

But we have no complaint whatever about the degree to which con- 
fidential information was being safeguarded, prior to the beginning of 
these investigations. 

Senator Atten. Of course, we will not insist on an answer to this: 
question, but would you be willing to evaluate the work of the House. 
and Senate investigating committees ? 

Secretary Kissrncrr. The Senate committee has done its job. I dis- 
agree with some of the emphasis they placed and with some aspects of 
the manner in which they put information together, but they had a: 
mass of information to deal with, and I think they attempted to do— 
within the limits of pressure did do—a responsible job. I have serious 
question about the wisdom of publishing some of these reports, but I 
do not have any major quarrels. 

I disagree with some of their interpretation of facts, but that is: 
their privilege. 

On the House committee, I have to say that they have used classified 
information in a reckless way, and that the leaking of covert opera- 
tions to the press created an impression that was totally untrue and 
damaging to the national security. 

Senator Autmn. These proposed committees or a single oversight 
committee, I gather you would like for the membership of the com- 
mittee or committecs to be limited in number. Would that be correct ? 
A smaller number ? 

Secretary Kisstnezr. Yes; I would prefer 

Senator Arnen. The smaller the number, the greater the hope or 
chance of secrecy, is that correct ? 

Secretary Kisstneer. That is right. 

Of course, in relation to what is a meaningful degree of oversight, 
which means there has got to be a minimum number that will make the 
Senate feel that a responsible oversight is being exercised. 

Senator Atten. Back during World War II, the German code was 
broken and the Japanese code was broken. Do you think information 
of that sort would be safe in the hands of a congressional oversight 
committec ? 

Secretary Kissrncer. I would think on the basis of the experience of 
the past year, I would have to say no, but it is my understanding that 
this committce is trying to develop procedures in which the congres- 
sional committees would apply the same standards of secrecy and 
confidentiality. 

T would certainly be openminded on the possibility that this can be 
achieved. I believe that if the proper penalties are developed, the 
proper security procedures are followed, the Congress can do that. 

enator ALLEN. I have been trying to decide in my own mind what 
would prompt a Member 6f the House or the Senate or a staff member: 
of any of these committces to leak sensitive information, and I have 
listed here possible reasons why a man or woman would release or leak 
sensitive information. 

I would list first, lack of patriotism. Second, desire to feel important. 
I think that is one of the major reasons; possibly malice toward the- 
agencies; possibly philosophical reasons, Then, desire for—and this: 
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would apply more to a Member of Congress than a staff member— 
desire for favorable treatment from news media on other matters. Then 
the possibility of a committee member or a staff under him being out- 
voted in the committee as to whether a certain covert activity should 
be carried out would then leak the information. 

Do you feel that these are some of the factors that might cause 
leaking of information, and would you care to stress any one or more 
of those as motivating causes for the release of information? 

Secretary Kisstneer. In my experience, the primary cause of leaks 
seems to have been an attempt to influence decisions which were not 
likely to go in the favor of those who were doing the leaking. IT would 
say this is true in the executive branch as well as in the legislative 
branch. 

Another reason could be an objection in principle to a type of opera- 
tion. For example, there are those who believe with great fervor that 
the United States should never conduct. covert operations, and there- 
fore they believe that. they are helping the country if they leak covert 
operations or if they present them in such a way that it looks as if 
only knaves and fools would execute them. 

These, in my experience, have been the principal reasons for leaks, 

Incidentally, both the executive and the legislative branch—I think 
there have been leaks also out of the executive branch on certain of 
these items. 

The other motives T would not want to speculate upon. 

Senator Arren. Mr. Secretary, I might say in my home State of 
Alabama, the people are distressed by the damage that has been done 
about intelligence agencies as a result of leaks from the investigation 
of the activities of the intelligence agencies. 

Thank you. 

Chairman Ristcorr. Senator Javits? 

Senator Javits. Thank you, Mr. Chairman. 

Tam glad you said what you said a moment ago, Mr. Secretary, that 
there have been leaks in the executive as well. We have concentrated 
on leaks by the Congress and I noticed with great interest when you 
read your statement, you omitted what I considered to be a key phrase, 
and I would like to ask you about that. 

Page 9: “Tt would provide for the prosecution of Government 
employees in both the Congress and the executive who disclose such 
information without authority.” You omitted the words “in both the 
Congress and the executive.” ; 

Does that represent anything ? 

Secretary Kisstrerr. I sometimes cut these in reading. I stand 
behind the whole statement. 

Senator Javrrs. Is it not true that there have also been accusations 
that the product of the intelligence agencies insofar as it was com- 
municated to the Congress and the country .was affected by political 
considerations ? 

Secretary Kisstraer. Could you repeat that? 

Senator Javirs. In other words, the administration would affect 
what was reported by way of intelligence either to the Congress or the 
country or both in order to slant a decision a certain way, because it 
had a political view that it wished to serve. There has been testimony 
on. that. 
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Secretary Krssrncpr. There may be testimony to that effect, but I 
would reject it. 

Senator Javits. You would reject it. 

Secretary Kisstnerr. Absolutely. 

Senator Javrrs. Is there any caution taken in the executive depart- 
ment to see that that is not done? 

Secretary Kissrnerr. The way that a political decision could slant a 
judgment of the intelligence agencies would be for cither the President 
or his closest advisers to dictate to the intelligence community what 
kind of estimates they wanted. That, to the best of my knowledge, has 
not been done by any administration and it would be one of the most 
foolish things for any administration to do, because the wisdom of 
their decisions depends on having the most accurate information 
possible. 

Tn fact, I would say that is most likely to produce politically slanted 
intelligence estimates is if these intelligence estimates have to be 
defended against a large public on the basis of whether or not they are 
temporarily popular or not. 

I would think that a tightly organized oversight system could con- 
tribute to the nonpolitical nature, but I do not believe that politically 
that politically slanted intelligence estimates have becn a problem 
and have ever existed in any administration. 

_ or his closest advisers to dictate to the intelligence community what 

I know no example where this could be accurately stated. 

Senator Javirs. We have certainly had testimony of the misuse of 
intelligence agencies for political purposes, in the Watergate case, did 
we not. ; 

Secretary Kisstnerr. That is true, but that is not saying that any 
directions have ever been affected by political considerations. 

Senator Javits. You maintain that is true respecting the Vietnam 
war. as well? 

Scerctary Kisser. I can only talk about the period since I have 
come to Washington. 

Senator JAvrrs. The statements that you have made are limited to 
the period? 

Sceretary Kisstncer. Limited to the period. 

T do believe we should start with an assumption that those that are 
in high exccutive positions may be misguided, but they are trying 
to do the best thing for the country. This is the only thing that makes 
it ultimately worthwhile, so they would not engage in a deliberately 
fraudulent exercise within the Government. 

Senator Javits. In the Forcign Relations Committee, of which I 
am a member, we had a very, very queasy feeling about that in respect 
to that Cambodian invasion. The facts that were presented to us, 
and what was going on and represented to us. Be that as it may, the 
point is, as T understand it, whatever legislation the administration 
proposes will apply equally to the Congress and the Executive. 

Seeretary Kisstrarr. You mean the standards of secrecy ? 

Senator Javrrs. Security of information. 

Secretary Kisstnerr. Absolutely. 

Senator Javits. My colleague, Senator Case, mentioned the other 
day that there was some suspicion that leaks were planted even by 
the CIA in order to discredit the Congress. 
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Is there any truth to that, as far as you are concerned? 

Secretary Kissrncrr. Not to the best of my knowledge. 

Senator Javrrs. Is not the key question, Mr. Secretary, who was: 
to tell who what and what is to be disclosed to the public, and is it. 
not a fact that this is very decply affected also by the Constitution 
of the United States? Whatever may be the role of the committee, 
it is not the Congress, it is not the Senate, it is not the House, it is 
not both. So that one of the nuts that we have to crack, and I certainly 
appreciate your advice on it, is how do we handle that? How do we: 
prevent a situation which is very inimical to the American system 
where a committee member would have to deny information to his: 
fellow Members of the House or Senate simply because it was entrusted 
to him in confidence, when every Senator and every Congressman 
must treat every committee as his agent? 

How are we to make wise decisions if we are not privy to basic 
information ? 

Secretary Kisstnorr. I think it is largely a problem for the Congress 
to answer, because it is obvious that if the Executive must get all of 
its intelligence information to the oversight committee, or all of its. 
significant intelligence information to the oversight committee, and 
every member of the oversight committee feels un obligation to share 
it, at least with all other Senators, then the procedures as to secrecy 
are going to be much more difficult to enforce than if there are some 
limitations placed on what can be shared, but what these limitations 
should be is a delicate matter that I think the Senate has to work out 
for itself. 

Senator Javrrs. Is it not also, Mr. Secretary, a function of discipline 
in both the executive and the congressional branches? In short, is it 
not a fact that under the Constitution, all of this information has to 
be shared and that we cannot avoid it. Although you spoke of the fact 
that what might take place in disclosures are “impeding the conduct 
of our foreign policy,” there is also the advice and consent function, 
the right to investigate and inquire and get anything in the way of 
information by the Congress. Is it not a fact, therefore, that it is the 
enforcement of discipline—and by law in terms of criminal and other 
sanctions with respect to these matters—that must be relied on, and 
there both the Executive and the Congress have equally been derelict ? 

Secretary Kisstnerr. The problem is, the question that has to be: 
answered is: What is it that the Congress wishes to oversee or must 
oversee In pursuit of its constitutional functions with respect to the 
advice and consent. required by the Constitution or the court practice 
that has developed since the writing of the Constitution? 

Take, for example, the theoretical case that was mentioned by Sena- 
tor Allen. Suppose we had broken the code of some country. Suppose 
we had informed the committee of this and suppose that information: 
becomes public. We will have inflicted irreparable damage on our- 
selves, because once that information has become public, the code will 
be changed, and it is irretrievable. That has been the reason that 
newspaper stories—which could have come from the executive branch ; 
I am not saying they came from the Congress---have appeared in 
which certain intelligence procedures that have not been challenged 
on grounds of impropriety have been described in enormous detail 
and, having been described, have been irreparably compromised. 
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This is a concern that any member of the executive branch must 
thave, and it is something that I believe that the Senate will want to 
address in constructing its oversight system. 

There are other operations—many of the covert operations are in a 
different category—that involve questions of political judgment, for- 
eign policy judgment, as to their wisdom and as to their relationship 
to our overall foreign policy. 

They lend themselves better to oversight, but there the damage that 
can be done will not be as irretrievable as it is in the case of techni- 
cal information, although it could be very egregious if proper proce- 
dures are not followed. 

Senator Javirs. Mr. Secretary, my time is up. 

With the Chair’s permission, I would like to make one observation. 

I believe the solution here is—perhaps you could comment on it for 
the record in writing—the solution here is exactly as we resolved it 
in the War Powers Act. You cannot take away the constitutional au- 
thority of a President or of the Congress or any Member, but you can 
accomplish a great deal, in my judgement, by a methodology which 
will cause people to stop and consider an act and by enforcing a very 
-strict order of responsibility by law. 

I think, if you are going to try to deprive people of constitutional 
powers or try to fight that out in this legislation, it is doomed in 
advance. But if we can derive a methodology and a strict enforcement, 
then I think we can get somewhere. 

Thank you. 

Secretary Kisstnezr. We would be sympathetic to that in principle. 

Chairman Rieicorr. May I make one comment? 

I personally cannot conceive that anything in this oversight legis- 
lation would require the intelligence agency to disclose even to the 
oversight committee that they had broken a code of a potential enemy. 
That is not my concept of what the problem really is here today. 

Senator Antmn. May I comment on that? 

I did not mean to suggest that this would be a matter within the 
jurisdiction of the oversight committee. I'am mercly using this as an 
example of sensitive information. I asked the Secretary if he thought 
sensitive information of this nature, or any other nature, would be safe 
in the hands of an oversight committee. 

Chairman Ristcorr. Senator Chiles? 

Senator Cums. Mr. Secretary, as we are trying to mark up this 
bill, I think that most of us want to touch on two other things in addi- 
tion. to this bill. I certainly agree that we have to have an intelligence 
capability. It needs to be second to none and it needs to be able to 
operate in secrecy, and that we can have irreparable harm done if we 
compromise any of those features. 

I also agree with your statement that the President needs to be able 
to conduct the foreign policy of the country and he necds to be able to 
speak with a clear voice. I think there is a difference between a debate 
over intclligence matters, especially if we are talking about the release 
of any information, and a debate over foreign policy matters. 

I think nothing could be healthicr, perhaps, than some kind of 
debate about foregn policy matters. That has been one of our problems 
‘with Vietnam. Some of the problems that we had is that Congress 
really failed in its constitutional role of advising and consenting and 
failing to carry out that role. 
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So I would hope that your feeling would not be that we could not 
participate in that debate about foreign policy matters or that we are 
going to do irreparable harm because we are initiating or participating. 

Secretary Kissrncer. I think you will find in every one of my public 
statements, including the one that was so scantily reported, a strong 
statement: One, that the balance between the executive and the legis- 
lative has to move more towards a better proportion than existed in 
the 1950’s and 1960's and, second, that a meaningful debate in foreign 
policy is absolutely imperative if we are going to have public support 
and congressional support. 

My concern is about the repeated public disavowal of executive 
action, sometimes in midstream, and about the impression that it has 
created abroad that the United States has lost the capacity for action. 

Our problem is to reconcile debate with the capacity for action. 

Senator Cries. I certainly concur in that, and I concur that we 
need to get this intelligence matter behind us today. It is doing harm, 
and of course, that. is one reason, in this committee, that we are going 
to try to work as fast as we can to get this bill marked up. 

I would like to have your views on the question of the authority of 
the committee, be it joint or be it individual. We know it is going 
to be an oversight committee. 

Do you have a view as to whether it should also be an authorizing 
committee, as such, authorizing all the funds for the agencies? 

Secretary Kisstnarr. Senator, I was asked this question earlier, and 
frankly, I have not thought it through. 

As J indicated, in answer to that question, I would thipk that the 
more we concentrate oversight and financial control the easier it will 
be to establish that close relationship between the executive and the 
Congress which will be necessary to control the intelligence com- 
munity. 

So again, speaking off the top of my head, I would probably. prefer 
to have it in the same committee. 

Senator Cures. Have you thought through the possible problem 
that if you give this committee authorizing authority, you perhaps are, 
in effect, giving it a veto authority ? 

Secretary Kissrncer. That is a problem, but you also achieve with 
it a greater degree of congressional support than has proved to be the 
case with the present divided committee responsibility. 

Senator Cuties. That. is all. Thank you very piuch. 

Chairman Ristcorr. Senator Roth? 

Senator Ror. Thank you very much. 

Mr. Secretary, Senator Javits discussed the importance of proce- 
dures and methodology that I agree is extrensely important. At tho 
same time, I think whatever we set up here, whether it works or not 
will depend upon rebuilding trust and confidence between the two 
equal branches of government. 

It seems to me that one of the reasons we did not have problems 
until Vietnam and subsequently is that we had a bipartisan foreign 
policy in which people largely agreed in both political parties on gen- 
eral objectives and goals. 

The question I have is, what can we do to restore such a consensus, 
or do you think that is desirable? Do you think we need a great debate? 
What kind of forum would be needed to attempt. to develop once more 
in this country general agreement as to broad goals and objectives? 
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Secretary Kisstnerr. First of all, let me make one point which may 
not be widely popular, which is that Congress was not all that ignorant 
of what was going on in Vietnam as people now believe. 

Senator Roru. I would agree with that statement. 

Secretary Kisstncer. We have to distinguish between mistakes in 
judgment that may well have been made by both branches and defec- 
tive oversight. It is quite possible—in fact, it is true—that some deci- 
sions were not properly reported to the Congress. But the main lines 
of the Vietnam policy—that is, the gradual increase in our forces, tho 
fact that increasingly larger expenditures were required—those facts 
were known to the Congress and, in fact, the Congress voted on it year 
after year. 

So that, I think in trying to see what we can learn from the past, we 
should not talk ourselves into the frame of mind as if Vietnam had 
been entirely an Exccutive action. 

Now with respect to your question. I believe that the coming together 
of the Executive and the Congress and of the public in the conduct of 
our foreign policy is our overwhelming forcign policy question. 

I repeat, I do not think it is a problem for this year, because the 
Government can operate on momentum for quite awhile, but I think 
that in the long term, other governments are gearing their actions to 
their belief in whether we can execute either our threats or our 
promises, and.a divided government, by definition, cannot do this. 
They can only state individual preferences, after which everything 
depends on how the political process will shape this up. 

Therefore I believe that the restoration of what I would prefer to 
call a nonpartisan foreign policy is imperative. 

Now again, I was not asked to testify on this primarily. There are 
a number of problems here. 

You have this bipartisan policy in a period of strong congressional 
leadership. Today, it may be a helpful thing, but it is a fact of life 
that it is very difficult for the Executive to know who in the Congress 
to consult and how you can build congressional support, because, due 

_ to the reforms within the Congress, there is not any one group of 
leaders that can reliably inform one about what the congressional senti- 
ment Is. 

I believe that some mechanism must be found, some group of 
people with whom the Executive can have a continuing dialog, and 
I believe in a publie debate, but of course, it is inevitable that there 
will be differences, because these issues would not be difficult if every- 
body came to the same conclusion about them. 

JT think there should be some limit on the range of permissible 
charges. It cannot help public understanding if accusations are made 
that people deliberately mislead the President, people deliberately 
fool the Congress, as if everything is put into variations of treason 
or criminal activity. , 

I think we have to face the fact that we face a very difficult future 
in which no one can know today exactly what its shape will be. Its 
shape depends crucially on our vision and what ideas we develop. 

If we can get a civilized, serious debate started, if we can identify 
people who can then take the responsibility of helping within the 
Congress and with public opinion, then I think we will be able to. 
solve our problems and shape a more peaceful future. 
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I think that it is the most overwhelming national problem we have 
now. I think the foreign policy questions in the traditional sense are 
more easily solvable. This is what I meant to say yesterday. 

Senator Ror. One difference, of course, between our democracy 
and others is that most of them are parliamentary forms. That, in 
turn, means that members of the Parliament participate in“the mak- 
ing of a foreign policy, the Secretary being a member of Parliament. 

Would there be any merit, for example, in having Members of the 
Congress, perhaps the leadership of this joint committee or the leader- 
ship, participate in any way in National Security Council delibera- 
tions, ex officio or otherwise? 

Secretary Kisstnorr. If you look at parliamentary democracy, it is 
true that the Cabinet members—that the Cabinet members are mem- 
bers of Parliament and therefore you have an organic connection 
between the Parliament and the Executive. 

But I think it is also true that, except where the Parliament is 
divided into many fragmented groups, the Parliament plays an infi- 
nitely smaller role in policymaking and a much smaller role in foreign 
Rove ymnDe, in parliamentary democracies than in the United 
States. 

There are no parliamentary hearings of any significant nature in 
most parliamentary democracies. The average member of Parliament, 
unless he is a minister, has almost no access to the sort of confidential 
information that our Congress can get. 

So, on the whole, I think that history will show that parliamentary 
democracies are evolving in the direction of very strong Executive 
power, except in those cases where the Parliament is so fragmented 
that the fragmentation enables it to overthrow the Government. 
through the shifting coalitions of parties. This then presents major 
problems of a different nature. 

Now, concerning the participation of Congress in the actual de- 
liberations of the executive branch, I would leave it to constitutional 
lawyers to decide whether this is compatible with the separation of 
powers. Looking at it from the point of view of political prudence, one 
has to weigh the greater understanding on the part of the legislative 
branch against the dilemma created when a Member who disagrees 
with the President on a decision he participated in must decide whether 
he should begin agitating in the Congress or whether he has a moral 
obligation, as do members of the executive branch, to support the de- 
cisions once they are made. 

But on an informal basis, when the system works well, a serious 
offer is often made today to solicit the views of senior legislators be- 
fore major decision are made. 

But I would really like to put before the committee in all serious- 
ness the question from where we sit of identifying who it is one ought 
to consult; and when the number gets too large, with the best will in 
the world, it becomes a problem of time. ; 

Senator Roru. In the 1940’s there was some effort made on the part 
of the executive branch and the President to have Members of Con- 
gress, such as Mr. Vandenberg and others to be involved, go on foreign 
missions with them. 

Secretary Kissrncrr. IT do not exclude it Senator, I really have not 
thought through thoroughly how to do it. I can tell you the problem 
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we are discussing here is one of the most preoccupying problems that. 
I have right now, and I am not for a moment suggesting that it can 
be solved by the Congress rubberstamping the executive. In fact, it 
will help our democracy and it ‘will help public confidence if we can 
get'a genuine partnership in Congress. 

Senator Rors. On the one point, I would say that in any such par- 
ticipation, it would scem to me that it is the Members of Congress 
responsibility necessarily, not to remain silent, if they disagree, any 
moro than the oversight committee would necessarily remain silent if 
they disagreed. 

Tf you have any further thoughts in this arca, I would very much 
ape receiving them. : 

r. Secretary, Senator Muskie and I have sponsored a bill—as a 
matter of fact, it was passed by the Senate in 1978—to resolve con- 
flicts over information between the Congress and the executive branch 
through an expeditious judicial process. 

This is designed to help Congress get information for which there 
is a genuine legislative need, and protect executive branch officials from 
criminal contempt proceedings. 

In view of your experience with the Pike committee, do you think 
such ‘an approach would be desirable to avoid confrontations as a result. 
of these conflicts ? 

Secretary Kisstncer. The experience with the Pike committee and 
the general problem it raiscs calls attention to the need for mechanism 
to resolve such disputes. I am a little bit leery about getting the judi- 
cial branch involved, because very often when the case gocs to court, 
in order to explain our decision not to release a document, one has to 
give more information that would then, in the nature of the judicial 
system, become part of the public record, and one may do more damage 
in trying to block release of the information than may have been done 
by the original disclosure to begin with. 

Second: The judicial system is geared to deciding an individual 
case and it cannot really judge the implications of the impact on for- 
eign governments; for example, a court might find that publication 
of certain documents—which it is not necessarily easy to prove— 

_ would not damage American security; but it might hurt other gov- 
ernments’ security, hurt their confidence and their ability to talk to us. 

‘So again, it is not a matter that I have thought through. Quite . 
candidly, I am not familiar with your bill. These are quick reactions 
off the top of my head. ; 

On the other hand, I have a certain sympathy—unbelievable as it 
may sound—with the Pike committee contention that if they get our 
documents, and then the executive branch has a type of veto over their 
use, then this makes their own role more difficult. My major objection 
to the Pike committee is the way they have distorted, falsified, docu- 
ments that they have. 

But some mechanism has to be developed—I do not have a good 
answer to it—to resolve executive-legislative disputes as to the release 
of information that is made available. 

Senator Rori. Mr. Chairman, my time is up. 

T would just like to observe that it does seem to me that this is a | 
logical mechanism to resolve this dispute, this question of secrecy. 
Court proceedings can be secret. 
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I would say, as a matter of fact, that procedures of the U.S. Su- 
preme Court are probably the best-guarded secrets that I know in 
the country. So I would urge you to consider this approach. 

Secretary Kisstncrr. Obviously I have not thought it through 
completely. 

Senator Roru. Thank you, Mr. Secretary. 

Chairman Riicorr. Senator Nunn? 

Senator Nunn. Thank you, Mr. Chairman. 

Mr. Secretary, I share your frustration about knowing whom to 
brief. I think that is one of the purposes of this committee hearing, 
and one of the most serious things we have to consider. 

Even if we decide on a joint oversight committee, there will con- 
tinue to be a need for committees like Armed Services and Foreign 
Relations to get the substance of intelligence information. 

Even a joint committee, in my opinion, is not going to limit to just 
a few people the flow of this information. 

Do you want to comment on this? 

Secretary Kisstnerr. Well, it depends on what you mean by “the 
substance.” The product of intelligence will obviously have to be put 
before the Foreign Relations and Armed Services Committee to enable 
them to do their job, but it is not possible for the Armed Services Com- 
mittee, for example, to make a reasonable assessment. about the ade- 
quacy of our defense requests if it does not know the estimates of 
Soviet or other strengths on which they are based. 

As I understand it, the oversight committec that is being proposed 
here is designed to oversee the operations of the agency, and not. only 
the final product. In that respect, perhaps concentrating it would ease 
the problem somewhat. 

Senator Nunn. One thing that comes to mind: We formerly got a 
newsletter from CTA. Of course, no body used it as much as probably 
would be advisable, but I found it very helpful. Now that has been 
terminated. 

Do you plan to interrupt the flow of intelligence to the Armed Serv- 
ices Committee while we are struggling to get a solution to this legis- 
lative responsibility ? 

Secretary Kisstncer. As I understand it, your receiving the daily 
newsletter was a relatively recent innovation. That was not something 
that had existence since the origin of time. 

Senator Nunn. Within the last couple of years. : 

Secretary Kisstnaer. Certainly the flow of information that the 
committees must have to do their job cannot be interrupted while the 
Congress debates the appropriate oversight procedures, and certainly 
the existing oversight procedures, I would believe, should stay in place 
until alternative ones have been approved by the Congress. 

Senator Nunn. Whose decision was it to interrupt that flow of 
information? Was that a CIA decision, or did it go higher? 

Secretary Kissinaxr. IT do not know precisely who made the final 
decision. I would suspect that the White House certainly was involved. 

Senator Nunn. Mr. Secretary, I am not: defensive about the situa- 
tion in Angola at all. I do think, though, that many of your statements 
indicate that the Congress is solely responsible for what was going on 
there. I did not vote to terminate aid. It was a very close question, as 
far as I was concerned. 
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Nevertheless, the administration is not without other remedies, for 
‘instance, economic sanctions; for instance, technology; for instance, 
food ; for instance, terminating negotiations with the Soviet Union for 
a brief time. Yet, what we see was a congressional cutoff of aid fol- 
lowed by Presidential announcement that the food would continue to 
flow regardless of Angola, followed by the Secretary of State going 
to Moscow with negotiations as usual. 

The combination was congressional cutoff and announcement that 
‘business would continue as usual, none teens Angola. 

Tt seems to me that Angola is a joint responsibility and the admin- 
aan has not utilized fully the tools available to it short of mili- 
tary aid. 

Secretary Kisstncrr. Well, Senator, our concern with respect to 
Angola now is not to win retroactively an argument that in the nature 
of what was at issue was essentially settled by the Senate vote, but 
it is to alert the American public to the long-term dangers that are 
involved, to warn the Soviet Union and Cuba that this method, even 
if it should work once in Angola, cannot be a method that is compatible 
with relaxation of tensions or is not fraught with great danger, and to 
make clear to the American public what may happen in similar 
-circumstances. 

Now with respect to your particular substantive point, our strategy 
was designed to create a situation in December which would create 
the best balance of forces at that time, to permit an OAU resolution 
which hopefully we and the Sovict Union would then both support 
which would get foreign forces, on all sides, out of Angola and to 
permit an African solution to an African problem. 

Such a strategy was obviously crucially dependent on not, escalat- 
ing it immediately into a massive confrontation and_permitting each 
side to back off it, ‘and second, it was very crucially dependent on the 
problem of time. 

All of the mcasures that you have proposed would have taken a 
long time to work and at the same time escalated things prematurely 
‘into a massive confrontation. It was always clear to us that if these 
other measures that we were pursuing in December would not work, 
then some of the more blunt instruments would have to be used. I 
foreshadowed this in a speech I made in Detroit at the- end of 
November. With respect to grain, we face a much more complicated 
‘situation than simply turning off and on the sale of grain. 

Senator Nunn. I agree with that. 

Secretary Kisstnarr. When I testified before the Senate Finance 
lommittee and other bodies here, the criticism that. was made of us 
was that through a program of voluntary restraints we discouraged 
the sale of wheat for 4 months last year, and we cannot turn it off 
and on every 2 or 8 months without having a massive domestic prob- 
lem, which ‘is not to say that if tensions go beyond a ccrtain point 
they will not affect all other relationships. 

F Demian Nunn. You do not want economic sanctions from now on, 
o you! 

Secretary Kissrnerr. I do not. It is a rather blunt instrument that 
has to be related to a rather massive situation, and it would not have 
been relevant to the situation in Angola. 
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With respect to strategic arms limitation talks, we believe those 
are in our mutual interests, not exclusively in the interest of the Soviet 
Union. If they get interrupted, as also could happen in certain circum- 
stances, or if they fail, then we are getting into a rather long-term 
problem which we should not do easily. 

It was, after all, this administration that first invented the theory 
against rather strong opposition, and we are very conscious of it. 

Senator Nunn. My time has expired. Thank you. 

Chairman Rinicorr. Senator Weicker ? 

Senator Wertcxer. Thank you, Mr. Chairman. 

Mr. Secretary, I would like to concentrate on two areas, national 
secrets and second, who it is that we should oversee. 

I have asked this question of previous witnesses. I wonder if you 
could tell me in the last several months what national secrets have been 
leaked from a congressional committee or a standing committee, inves- 
tigating committee, or some individual ? 

I would like to know what national secrets have been released. 

Secretary Kisstncer. If I would identify them precisely, I would, 
of course, give them total validity, so I will have to speak in general 
terms. 

Over the course of the past year, a number of intelligence collection 
methods of the most extraordinary sensitivity have been leaked. Almost 
all of the significant covert operations that this country has engaged 
in have been leaked, many of them in an extraordinarily distorted 
fashion and in a fashion to which the Government cannot reply with- 
out giving out more information and without claiming an overt right 
to do things which, if it could have claimed such a right, it would 
never have left to the covert operation to begin with. 

On a classified basis, I would be prepared to submit—and the Na- 
tional Security Council is even in a better position to submit—a list 
of the most sensitive security leaks that have occurred during the last 
year, but they have been massive. 

Senator Werrcxer. Let me be specific. I do not sit on any of these 
committees, either standing or investigative. 

Let me go down the list of some of the matters that have come to 
my attention through the newspapers, and let me see whether or not 
these fall into the category of national secrets that: should not have 
been leaked. 

The story of:the U.S. military intervention in the war between the 
Kurds and the Iraqis in 1975? 

Secretary Kisstncer. May I answer, before we get into this, if you 
read a whole list of covert operations and I comment on each one of 
them, I will, as Secretary of State, be in an impossible position, so if 
you will read the whole list, I will make a general comment and not 
comment on each one of them. 

Senator Wurcxer. Let us go through it very briefly. 

The intervention in the war of the Kurds and Iraq. The intervention 
in Angola. The paying of bribes to Italian politicians. The overthrow 
of the government in Chile. The policy of assassinations. 

These were all major stories in the last several months. Do you con- 
sider any one of those, or as a group, that they fall into the category 
of national secrets ? 

Secretary Kissincer. I would say, Senator, that the way you put. 
them already indicates some of the problems. 
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Intervention in the war in Angola—you use the word “intervention” 
and that already, with all respect 

Senator Wrrckenr. Participation. 

Secretary Kissrncmr. No. Even participation. 

What did we do in Angola? We helped black African countries at 
their request when substantial amounts of Soviet military equipment 
and Cuban military forces appeared in an adjoining country, when 
this military equipment was of a quantity that was larger than all 
of the military equipment previously sent to black Africa. And we 
did 7 in order to discourage similar actions in other parts of the 
world. 

But the Angola case has become public; has been confirmed—— 

Senator Weicxrer. Is that a national secret? 

Secretary Kissrnczr. The Angola case I would put into a gray area, 
because I had already spoken publicly ‘about our concern for Angola. 

But, I would say that the manner in which it became public compli- 
cated its solution. : 

Some of the others that you mentioned, I would, of course, reject ; 
for example, the proposition that the overthrow of the Allende govern- 
ment is an adequate way of describing what we were doing. But, I 
would say that some of the things that have been described there—and 
I do not want to go into the other matters; paying of bribes, for ex- 
ample, I think is an inaccurate description—have been extremely dam- 
aging to the national policy, yes. 

‘Senator Wrtcxer. I just wonder, in light of the activity involved, 
this information would not be better characterized as a national scheme 
rather than a national secret. 

T have to get back to a point that was alluded to by the chairman 
earlier. I think that we all understand intelligence. I do not think that 
there is a member of this committee who does not feel that we should 
have effective intelligence gathering. 

No. 2, I do not think that there is any member of the committee 
who does not understand sources of information when it comes to 
names and locations of agents. 

These are obviously national secrets. 

Now we are talking about policies—and this will lead me into whom 
wo should oversee. We are talking about policies that are going to 
paid for in some way by the American people. I just wonder as to 
whether or not the matters of which you complain and the members 
of the administration complain are not national secrets. They do not 
validly fall into that category at all. They are information that should 
be there for judgments by the American people. 

I think any one of the ones that have been discussed here, I would 
have just characterized them in whole or in part as a shame, not a 
secret. as 

Secretary Kissrnerr. Senator, that just proves that you are in the 
category of those that I just described earlier who are opposed on 
principle to some of these actions that have been conducted in the 
entire post-war period. 

Senator Wrrcxen. If you are talking about those as being against 
covert operations, I am not in that category. I will tell you what I 
insist on, ao ; ; 

: J: insist on ‘knowing the nature of those covert activities. 
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Secretary Kisstncer. That is what the oversight committee is sup- 
posed to do. 

Senator Weicker. Can they do it if in fact this leads me to my 
second question—if in fact suggestions and conversations that have 
taken place between the committee and the various agencies are 
disregarded. 

I say this because, again as I track the information coming before 
the American people in the last couple of months, it seems that unfor- 
tunate decisions were made by CIA agents. They did not make the 
unfortunate decisions. Sometimes we get lost in the shuffle. The un- 
fortunate decisions emanated at the policy level of the National 
Security Council. 

I wonder how effective oversight can be insofar as the CIA is con- 
cerned if indeed the decisions are being made at a totally different 
level and much higher. 

Secretary Kisstnezr. The important decisions of national policy 
have generally been made by the National Security Council or by 
one of its constituent bodies and have, to the best of my knowledge.. 
been invariably approved by the President. 

In the overwhelming majority of cases, they reflect the unanimous 
decisions of all of the agencies, including the CIA, but not necessarily 
always. The oversight obviously would have to inelude decisions that 
are taken in the National Security Council and that the intelligence 
agencies are asked to execute. 

T agree with vou that. it is unfair to blame the CIA for carrying 
out national decisions, and I would agree with you further that the 
significant decisions are taken usually at a policy level with the par- 
ticipation of the CIA, but not necessarily with the dominant 
participation. 

Senator Weicker. May I have 1 additional minute by way of ask- 
ing a question ? 

This prompts this line of questioning. I believe it leads in the case 
of giving money to Italian politicians, in the case of the Kurdish 
operation, to some extent. Angola, from what I have read, all of these 
were opposed bv the CIA. 

What good will it do, inasfar as any committee we set up to oversee 
the CIA, if, indeed, when they make recommendations they are over- 
ruled by the National Security Council? 

Am I correct in my evaluation of the CIA’s attitude about these 
three events? 

Secretary Kisstncer. I will only talk about Angola, because it has 
been publicized. 

In the case of Angola, it is emphatically untrue. The CIA recom- 
mended the operation and supported it. 

In_the case of other operations, without applying it now to the 
Kurdish or any other thing that may have been done, it is very im- 
portant to distinguish what it is that has been opposed by that Agency. 

For example, it is quite possible that the CIA will say in a certain 
case, not applying it now to the specifics that you mentioned, the CIA 
will say, we are in favor of this, but we do not believe it can be kept 


secret. 
In that case, it might be technically registered that they are op- 


posed to the covert operation because they do not believe it can be 
kept covert, even though they support the substance. 
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Then the. President may well decide that if they think that this is 
going to be a good thing to do, he will take his chances on its becoming 
public, and in one of the cases that I remember, the opposition was not 
on substance. The opposition was on the grounds of whether it could 
be kept secret, and that judgment, in fact, turned out to be wrong. 

The other category of disputes that can arise is not over the sub- 
stance, again, but over who should administer what is being agrced to. 
by the governmental process. 

So I would say that in the cases that you gave, a more discriminating 
examination of the bureaucratic records would show in general that the 
overwhelming majority of covert operations have been supported and 
recommended by the CIA; but again I would like to stress, it is per- 
fectly clear to me that any activity that is approved in the National 
Security Council in the intelligence field, even if in very rare cases tho 
CIA should have a different judgment, obviously it would bo subject to 
congressional oversight, and the Congress then would have a right to 
call appropriate members of the administration. 

Senator Wrrcxer. Thank you very much, Mr. Secretary. 

Just this word, as far as I am concerned. I do not think the United 
States has lost its capacity to act. I just think it demands that such 
action be both logical and constitutional. To that, I say hallelujah. 

Chairman Risicorr, Senator Glenn ? 

Senator Guewn. Thank you, Mr. Chairman. 

_ Mr. Secretary, in previous testimony before the committee, former 
Secretary Rusk testified that at the time that he was Secretary of 
State, he thought that he was aware of all the overt and covert activity 
that was important to his department. He now realizes that such was 
not the case. 

What assurances do you have that you are being kept fully in- 
formed ¢ 

Secretary Kisstncrr. Well, of course, it is always very hard to know 
what you do not know. 

Senator Guewn. I asked what assurances ? 

Secretary Kisstnerr. According to present procedure, all covert, 
operations must be approved by the 40 Committee, on which the De- 
partment of State is represented, and therefore, I would find it incon- 
ceivable that any money could be spent for covert operations or any- 
thing of significance could be done which the Department of State, 
that I, as Secretary of State, would not be familiar with. 

It would be a gross breach of procedures, which has never come to 
my attention. 

Secondly, the station chiefs of the CIA are theoretically under the 
direction of the Ambassador. While this may not always work per- 
fectly, I think that it works sufficiently well that I have considerable 
assurances that no covert operations would be conducted without my 
knowledge. 

Now it is occasionally possible that with an existing authorization 
somebody will do something that I would not have recommended. 
But I know of no major case where that has occurred. 

Senator Grenn. In prior questioning during these hearings the 
asgassination plan was used as an example of activities that had not 
been approved. It appears from the testimony that the Security Coun- 
cil did not know about that. 
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Secretary Kisstncrr. Of course, no assassination planning has gone 
on since I have come to Washington, and therefore, this is a category 
of issues that has not come up. 

I believe that this particular compartmentalization would not be 
compatible with existing procedures. 

Senator Gurenn. ‘When we tried to get to the bottom of this in ques- 
tioning previous witnesses, it was very, very difficult, because the NSC 
did not know. We asked if the President knew. That was described 
as a “murky” area in which we could not get an answer. It would 
indicate that perhaps no one knew it at the top level and no one can 
tell us if the NSC knew or the President knew. It indicates that per- 
haps these decisions were being made at a very low level in CIA or 
some other activity that we have not yet brought under complete 
control. 

Would you have any comment on that? 

Secretary Kisstncer. I would not want to talk about particular 
events, but from my personal experience with the CIA, from its socio- 
logical composition and psychological makeup. I would be absolutely 
astonished if they did anything major without checking it out with 
the White House. I just do not believe that. That does not mean that 
I could prove in every individual case what the facts are. It just does 
not seem to me to be probable. 

That does not mean that they had an explicit order in writing, but 
they must have been led to believe that certain types of activities— 
I would apply this also to the period that I was there—I would feel 
that those of us in the White House or in senior positions at the State 
Department have a responsibility for the basic policy guidelines. 

In carrying them out, I could see in one or two cases that they 
thought obviously they had authorization to carry out a policy which 
in fact they may have gone a step or two beyond, but not the basic 
policy itself. 

Senator Girewn. What I am driving toward, of course, is whatever 
oversight function we establish here has to be set up on the basis of 
what level we are going to oversee. Can it be just the CLA, which we 
can look to as one touchstone for all of our intelligence information, 
or does it have to be at a much lower level ? 

Secretary Kissrncrr. I think that the committee of Congress ought 
to oversee the heads of the agencies and the heads of the agencies 
have the responsibility for getting their departments under control. 
What we are thinking about in these mechanisms that the President 
has under consideration—and it was also recommended by the Rocke- 
feller Commission—is to strengthen greatly the Inspectors General 
in each of the agencies in the intelligence system, and perhaps give 
them a body to which they can report directly, bypassing—or together 
with—the heads of their agencies, so that there is an active effort to 
make sure that the lower levels carry out the orders. 

But I do not believe that an attempt by the Congress to deal with 
the lower levels of agencies will have any other effect except to subvert 
discipline, and it will be used by soreheads rather than be an effective 
means of control. 

Senator Guenn. That very well may be true, but it has been indi- 
cated by the testimony I mentioned earlier that a lack of information, 
a laek of certainty oe where this information was at the Presidential 
or NSC level that even the executive branch has not known exactly 
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when these things were occurring and where decisions were being made, 
so it seems to me that it is a combination legislative and executive 
branch problem that we all have to face together. 

Would you favor, to get to a specific question, a proposal made by a 
previous witness that we have an overall Inspector General for all 
intelligence activities who could be responsible in both directions? 

Seerctary Kissrwerr. My difficulty, m answering this is that the 
President 1s just now considering various proposals to deal with this 
precise problem, but the strength and function of the Inspector Gen- 
eral, either through the method that you recommend or through com- 
parable ones, is one of the important features that he has considered, 
and something on that line will certainly emerge in his proposals. 

I think that the procedures have been greatly tightened up since 
the early sixties and we would certainly have no objection to regulariz- 
ing them even more. 

Senator Grenn. It has been most, disconcerting—I will close this 
because my time has expired—but the difficulty here was to find out 
who was in charge in this area, just. trying to find out what level very 
tremendous decisions are being made so we know what type of over- 
sight functioning is necessary, what sort of committee or group, or 
what sort of staff we are going to require, just how we are going to 
set the whole thing up. 

That is the reason I was pursuing this. 

Secretary Kissrverr. I have to tell you, Senator, as these bureauc- 
racies get larger—lcaving aside intelligence agencics—it is not always 
easy for heads of departments to know who js in charge. One of the 
big problems of management in these departments-—-State and Defense 
and so forth, leaving aside CIA—become so large is to prevent the 
individual bureaus from simply running themselves on momentum 
and their perception of the instructions without bogging themselves 
down in endless details. That is a big problem in modern government. 

Senator GLEnn. It is a big problem, but the-obvious next step is not, 
I think, to say that we just cut the intelligence community down to as 
few people as we can oversee. I think we all want a strong intelligence- 
gathering activity. I do. 

We certainly want to sct up the oversight function to correct the 
injustices and impropricties of the recent past. 

Secretary Kisstnerr. Among the various inspectors general-type 
proposals that are now being made and considered by the President, 
I just do not want in a public session to come down on one thing. 

Senator Guewn. Thank you, Mr. Chairman. 

Chairman Rietcorr. Senator Percy? 

Senator Prrcy. I just have two questions. One question that I would 
like to ask, if it would involve a lengthy answer, can be provided for 
the record. At no time in our hearings have we received a full under- 
standing of the Bureau of Intelligence and Research, which is onc 
element of the intelligence community that does fall directly under 
the Secretary of State and his jurisdiction. 

Could you tell us a bit about this Bureau, how useful it is, whether 
or not its role should somehow be changed or just left intact? It 
would help this particular committec. 

Is it possible to do it very briefly, or would you rather do it for 
the record ? 
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Secretary Kisstxncer. The Bureau of Intelligence and Research in 
the State Department is, in terms of resources, a very tiny fraction 
of the intelligence community. It controls something like 2 or 3 per- 
cent of the resources. It is very small. It has very few independent 
resources of its own. 

It has the additional problem that the Department of State, from 
some points of view, can be considered an intelligence collection 
agency, in this instance an information-collecting agency; political 
officers are supposed to report about political developments, which is, 
in a way, what the intelligence community is supposed to do. 

So we have a problem: one, of using the very limited resources we 
have, and second, to get those people in the Department who really 
think they know everything already on the basis of their own infor- 
mation to use intelligence effectively. 

On the whole, I have tried to get, and I think successfully, an in- 
creased status to the Intelligence and Research Bureau in the Depart- 
ment by tying them more systematically into the decisionmaking 
process so that the other bureaus know that the INR is going to be 
consulted. Therefore, they have a vested interest in working more 
closely with them. 

Second, in trying to define what it is that INR could do more effec- 
tively, I have tried to keep them out of the day-to-day business and 
focus them more on making projections of the mid-term future, and 
of course, they have a very crucial role as liaison to the other intelli- 
gence agencies, 

There is no way that the INR could duplicate what the CIA is doing, 
nor should it. What they should do is utilize the information that the 
CIA is developing, and maybe some of the military services, and then 
to make their projections based on the special competence of. the 
Department of State. 

And I feel,.in the last 2 years, that the position of the INR has in- 
creased in terms of its influence. I do not think that we want any 
larger resources than we have. 

Senator Percy. Mr. Chairman, I would like to pledge on behalf of 
the minority that, you will have 100-percent cooperation in mecting 
the schedule and trying to develop as thoughtful and careful a philos- 
ophy for oversight as possible, taking fully into account that it is our 
objective, really, to reduce the amount of time required by members 
of the executive branch before the Congress. 

Mr. Colby testified that some 50 percent to 60 percent of his time 
was spent testifying or preparing for or cleaning up after congres- 
sional committees. It is an outrage. We ought to organize ourselves 
better than that. I almost hate to put the question to you, Mr. Secretary, 
how much of your time is involved on the Hill? 

Secretary Kissrncrr. While you are at it, would you do the same for 
the Secretary of State? 

Senator Percy. We will try to do that, with the onc exception of 
the new committee. 

But I would like to say, and certainly my objective on the Foreign 
Relations Committee is to try to reach out and help in a small way to 
develop what the Senator from Michigan did, Senator Vandenberg, 
in trying to develop a foreign policy that really allows us to speak with 
one voice. 
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We are a divided country on many things. Taking into account the 
separation of powers, we ought to be able to come together though. 

I think that this series of hearings has helped immeasurably in 
working toward the reorganization of our efforts. They will help in 
that regard. 

One thing that I would urge. The daily briefing material that has: 
been taken away from the Foreign Relations Committee by the CIA 
_is a disservice to us. We are going to have to ask: 

Secretary Kisstncer. When did that happen? Did it happen 
recently ? : 

Senator Percy. Yes, just within a week or so. 

We have had it for a long time, There has not been one single breach 
of confidence that I know of. As a result of it, it saves a great deal 
of time. It saves us from calling the Agency constantly and asking 
for information. It is a concise way of getting information. 

T hope you can use your influence at the White House to restore it. 

Secretary Kissrncrr. Frankly, J did not know that that had been 
stopped. 

Senator Percy. Mr. Chairman, thank you very much for your 
consideration. 

Chairman Rietcorr. One final comment. 

Toward the end, you talked about the problems that arise when a 
bureaucracy gets large. You can have the best policy in the world 
and if you cannot deliver it, it is meaningless. 

As these hoarings develop, what has become very apparent to me is 
that most of our witnesses, including Mr. Elsworth, Mr. Colby, Mr. 
Helms, Mr. Kelley, and Mr. Phillips—who represent former intclli- 
gence agents—are not very far apart in their thinking from the com- 
mittee’s thinking. And yet, when you read in the press of how the 
executive branch is thinking, it in no way tracks with the way the 
witnesses from the administration are talking. 

I know, having been in the executive branch, that what frequently 
happens with the Scerectary or with the President, is that when their 
staff members come up with ideas and make statements that ect frozen 
in, that gets to be policy. There is very seldom difficulty if a President 
or a Secretary sits down with Members of Congress who are trying to 
work out a policy. They would find themselves pretty much in agree- 
ment as to what had to be done. 

I never have had any problem with you on various matters. We 
worked out the problems that we have had within a half hour or an 
hour. And, this committce in the past few years has been able to work 
with the executive branch and different secretaries to come to an 
understanding. I would hope that when you sit down with the Presi- 
dent and those working with the President, that no one will stand 
on pride or a statement that someone might have made 2 or 8 wecks 
ago on the question of separation of powers. There is really not a 
problem with separation of powers here. The Congress is not trying 
to encroach upon the constitutional prerogatives of the Executive or 
the Executive on Congress. 

We think pretty much alike, as I listen to the testimony. We want 
to achieve your objective to have fewer committees engaging in over- 
sight and to come to an understanding of how and what comes before 
this oversight committee. 
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We are dealing with the basic problems that will affect where this 
country is going and eventually will hit a debate on the floor and 
before all of the committees. There is an opportunity here from the 
executive branch—I never felt any difficulty working with either a 
Democrat or Republican President—to help the Congress to work out 
a sound oversight committee and a sound oversight procedure. 

Based on your testimony, Mr. Secretary, and the others in the ad- 
ministration, I feel there has been very little philosophical difference 
between myself, personally, and the witnesses. But the testimony was 
altogether different from what I have read in the papers as to what 
the Executive is thinking about. I would hope that you would bear 
this in mind, and that the President would bear this in mind as he 
comes up with his recommendation. 

Again I remind you--as this committee tries to work rapidly and 
thoroughly—we start on the 18th. I would like to deliver a piece of 
legislation to the Rules Committee by March 1. 

I would certainly respect the point of view of the executive branch 
of this Government, but we cannot fold in those thoughts and ideas 
if we do not get them until February 28. 

Secretary Kissrncer. First of all, I want to thank you for the man- 
ner in which this hearing was conducted. I agree with you, from the 
questions and from the discussions you and I have had before, that the 
objectives of the Executive and this committee are very compatible, 
that we have a problem of how to work out tough problems in a co- 
operative way. 

On the specific decision of when the President can submit his views, 
I will certainly carry back to him your views and my impressions of 
the tone and attitude of this committee and maybe I can call you 
after I know what the schedule is. 

Chairman Risicorr. Please keep in mind that we break on Friday. 

I think this committee has conducted these hearings almost excli- 
sively future oriented. I am not interested in going over what the 
Pike committee did or what the Church committee did. Reference to 
the findings of those other committees was made only when it was 
used as an example of what we are trying to prevent in the future. 

Personally, I realize that there has to be a great reorganization in. 
the executive branch. In 10 days, it would be foolhardy for me to 
think that we in the Senate can reorganize the entire intelligence 
community. We really should not even try. ; 

We should try to do the oversight. Much has to be done. Those 
other tasks will be for another day. 

I think this oversight committee, once it is established, can be given 
a directive by the Senate that it come up with elements of reorganiza- 
tion of the intelligence community by July 1, 1977. 

Personally I do not. agree with the House that within 10 days we are. 
going to reorganize or eliminate any element in the intelligence com- 
munity. That is not our job today. 

Our job is to try to put an oversight committee in. place as soon as 
possible. It has hecome very apparent to me that the reputation of the 
intelligence community of our Nation has been so undermined and so 
damaged that it becomes very essential that we completely restore 
congressional and public confidence in our intelligence community, 
because we need them to operate in the type of world we are in at the 
present time. 
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The oversight committee, in my opinion, is what is needed to regain 
congressional confidence and public confidence in the intelligence com- 
munity. That happens to be my thinking, Mr. Secretary. 

Secretary Kisstncer. I agreo with these objectives, Mr. Chairman. 
Again, I appreciate the way in which this hearing was conducted. 

Chairman Rzetcorr. Thank you. 

Senator Nunn and Senator Glenn ? 

Senator Nunn. I do not have any questions. I just have a bricf 
corament. 

I agree with everything the chairman has said. I think that he con- 
ducted the hhearings in a very, very fair manner, and I believe this 
committee is going to be able to improve rather dramatically the status , 
quo. I am comforted by the fact that it cannot get much worse. We 
only have one way to go. 

And I do, Mr. Secretary, very sincerely share your expressed frus- 
tration with the tremendous amount of leaks that havo gone on in 
Congress and in the executive branch. I hope we will be able to deal 
with that subject, too. 

I also share your frustration with the lack of coordination now. I 
think, for the sake of the American people, both branches of govern- 
ment must make every effort to try to coordinate our foreign policy 
and I pledge my support towards that end. 

Secretary Kisstnexr. I appreciate that. We will make every effort 
on. our side. 

Chairman. Rieicorr. Senator Glenn ? 

Senator GuEnn. I have no comments. 

Chairman Riercorr. Thank you very much. We all wish for Mrs. 
Kissinger that the operation tomorrow will be most successful. 

The committee will stand adjourned until 9:15 tomorrow morning. 

[ Whereupon, at 1:20 p.m. the committce recessed to reconvene Fri- 
day, February 6, 1976, at 9:15 a.m.] 
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OVERSIGHT OF U.S. GOVERNMENT INTELLIGENCE 
FUNCTIONS 


FRIDAY, FEBRUARY 6, 1976 


U.S. SENATE, 
ComMMItTrs on GOVERNMENT OPERATIONS, 
Washington, D.C. 

The committee met, pursuant to notice, at 9:15 a.m., in room 1318, 
Dirksen Senate Office Building, Hon. Abraham A. Ribicoff, chairman 
of the committee, presiding. 

Present: Senators Ribicoff, Chiles, Percy, Javits, and Brock. 

Staff members present: Richard A. Wegman, chief counsel and staff 
director; Paul Ifoff, counsel; Paul Rosenthal, assistant counsel; 
Marilyn A. Harris, chief clerk; and Elizabeth A. Preast, assistant 
chief clerk. 

Chairman Ripicorr. The committee will be in order. 

We are privileged to have as our first witness today Senator Hud- 
dleston, who is a member of the Church committee. We welcome your 
comments, Senator. 


TESTIMONY OF HON. WALTER D. HUDDLESTON, A U.S. SENATOR 
FROM THE STATE OF KENTUCKY 


Senator IIuppreston. Thank you very much, Mr. Chairman. 

Mr, Chairman, I am pleased to appear before the committee to 
testify on proposed legislation to establish a new standing committee 
of the Senate on intelligence activities. 

My service on the Senate Select Committee on Intelligence Activities 
has served only to reinforce my commitment to a strong and effective 
intelligence community, responsive to the needs of both national secu- 
rity and the Constitution. 

That service has, however, convinced me that the Congress must 
take upon its shoulders a larger responsibility for overseeing the activi- 
ties of the various intelligence agencies. 

This, in turn, requires that the Senate be advised of the general 
nature and extent of intelligence matters. And, that in turn, requires 
that the Senate keep secrets and control itself internally. 

Section 6 of the legislation introduced by certain members of the 
Select Committee provides that: 

The Committee on Intelligence Activities of the Senate, for ‘the purposes of 
accountability to the Senate, shall make regular and periodic reports to the 
Senate on the nature and extent of the intelligence activities of the various 
departments and agencies of the United States. Such committee shall promptly 
call to the attention of the Senate or to any other appropriate committee or com- 
mittees of the Senate any matters dcemed by the Committee on Intelligence to 
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require the immediate attention of the Senate or such other committee or com- 
mittees. In making such reports, the committee shall proceed in such manner as 
will protect the national security. 

Within the select. committee, this section, Mr. Chairman, has some- 
times been referred to as the Huddleston amendment. As a result, I 
would like to make a few comments concerning it. 

First, it is important, I believe, to note that the section is modcled 
on similar language pertaining to the Joint Committee on Atomic 
Energy, which deals with the very sensitive matter of development, 
use, and control of atomic energy. Section 2252 of title 42 of the U.S. 
Code established a Joint Committee on Atomic Energy. That section 
provides in pertinent part: 

The [Atomic Energy] Commission shall keep the Joint Committee fully and 
currently informed with respect to all of the commission's activities. The Depart- 
ment ot Defense shall keep the Joint Committee fully and currently informed 
with respect to all matters within the Department of Defense relating to the 
development, utilization, or application of atumic energy. Any Government agency 
shall furnish any information requested by the Joint Committee with respect to 
the activities or responsibilities of that agency in the field of atomic energy. 

The part of the Atomic Energy Act funnels the information to the 
committee. Perhaps more important for our purposes, however, is a 
latter portion of that same section which provides that: 

The Members of the Joint Committee who are Members of the Senate shall 
from time to time report to the Senate * * * 

Second : I think it is important to note that my amendment does not 
envision a wholesale release of classified or sensitive information. The 
section itself directs that national security be protected. It does not 
contemplate the naming of agents, the revealing of specific details of 
ongoing operations, which can only lead to undesirable results. In- 
stead, it refers to reports on the “nature and extent” of intelligence 
activities. Thus, it does contemplate the provision of general informa- 
tion on the total range of activities to all Senators. For those instances 
where classified materials might be involved, section 6 should read in 
conjunction with section 10. 

Perhaps the Angolan situation best illustrates the need for section 
6. Some time ago, the select committee learned of the U.S. interest. in 
Angola. We, of course, as we did throughout our investigation, kept 
this information in the strictest of confidence, even to the point. of not. 
informing our fellow Senators. As the situation developed and in- 
formation came from other sources, I saw conclusions being drawn on 
the basis of partial information and became increasingly aware of the 
real need of the Senate to know what was transpiring in Angola. 
Certainly, the U.S. Senate could have been provided more complete 
information on the situation—without naming contacts, sources of 
information, et. cetera. 

Third: T think it is important to note that the reporting provision 
should not. be read in a vacuum. Instead. section 6 must be read in 
conjunction with sections 7. 9, and 10, which involve the disclosure 
of information. Section 10, for example. secks to create a process for 
the release of information. which the President and other specified 
members of the executive branch have objected to having disclosed. 
I believe vour committee will want to examine this proposed process 
closely and perhaps strengthen it. And, for my own part, I would like 
to see section 6 operate in conjunction with some type of sanctions for 


Approved For Release 2001/09/10 : CIA-RDP90-00735R000200130001-0 


Approved For Release 2001/09/49 : CIA-RDP90-00735R000200130001-0 


those who fail to honor and respect the responsibility which knowledge 
of sensitive matters of national security carries with it. 

Certainly, it is reasonable to ask, “How will Congress act once it 
has reccived sensitive information?” I am deeply concerned about this 
issuc. Indeed, it shares equally in importance with my desire to sce the 
Senate fully informed so that it may intelligently decide questions of 
grave national importance. As one commentator so aptly put it re- 
cently, if Congress is to be taken seriously in exercising its oversight 
function, then it will have to devise ways of securing information and 
for the orderly declassification and disclosure of information. 

I firmly believe that the task of dignifying and solemnizing this 
process falls squarely upon the shoulders of the Senate and that it 
must not flinch from this responsibility. 

Recently, I have at times had the feeling that. we were all riding a 
“rmmaway horse”—-with information galloping forth and no one able 
to pull in the reins. That must be eliminated and replaced with under- 
standing and acceptance of the fact that some secrets have to be just 
that—secrets. 

That is why I urge that the Senate consider the section 6 reporting 
provision in conjunction with its consideration of provisions dealing 
with disclosure. Such provisions are designed not only to accord more 
sanctity to the process of disclosure but also to delineate a method for 
dealing with this complex issue. I personally believe that once individ- 
ual Senators become exposed to the problems of intelligence that the 
full burden of responsibility will be felt and appreciated. But, that 
cannot be left to chance or hope or to wishful thinking. 

Consequently, I believe it is incumbent upon the Senate to develop 
tho internal sanctions it deems appropriate for unauthorized disclosure 
by its Members. 

Whether these should be fines, denial of access to classified materials, 
automatic expulsion from an intelligence committee should the person 
be a member, censure or even expulsion are matters of such grave 
import that they should receive the most studied and thoughtful con- 
sideration by the Senate. But, whatever the specifies decied upon, I 
believe it is imperative that the Senate adopt some standard which it 
believes in and will enforce with wisdom. 

During most of the select committec’s deliberations on proposed 
legislation, the draft contained the following provision regarding 
sanctions for Members who fail to comply with secrecy requirements: 

No Member of the Senate and no member of the staff of the Senate shall dis- 
close outside the Senate any information conveyed to the Senate in closed session 
or otherwise made available to Members of the Senate in confidence by Ithe Com- 
mittee on Intelligence Activities, unless authorized by ithe ‘Senate. 

‘he Committee on Intelligence Activities of the Senate shall refer to the Select 
Committee on Standards and Conduct of the Senate for investigation and other 
action (1) any disclosure outside the Committec on Intelligence Activities of the 
Senate, not authorized by such committee, of any information in the possession 
of or obtained by such committee relating to the activities of the Central Intelli- 
gence Agency or any other department or agency of the United States engaged in 
intelligence activities, or otherwise held in confidence by such committee; and 
(2) any disclosure outside the Sonate, not authorized by the Senate, of any 
information conveyed to the Senate in closed session or otherwise made available 
to Members of the Senate in confidence by the Committee on Intelligence Activi- 
ties. The Select Committee on Standards and ‘Conduct shall investigate any 
breach of confidentiality referred to it pursuant to this subsection and shall 
recommend appropriate action, Such as censure, or removal from office. 
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I regret that this langnage was dropped from S. 2893 as introduced, 
and I am recommending comparable language be included in any bill 
reported to the full Senate. With the committee's permission, I will in 
the next few days offer some specific suggestions regarding the original 
language as well as some recommendations on my own, which will 
include a broader range of sanctions. If comparable language is not 
added within committee, it is my intention at this time to offer such 
language as an amendment when the bill reaches the floor. If we are 
serious about being responsible, we will impose on ourselves sanctions 
sufficient to guarantec that responsibility. 

In addition, it is my intention to offer separate legislation which will 
provide criminal penalties for ex-employees of the intelligence agen- 
cies and the proposed intelligence committee who reveal classified 
information subsequent to their employment by the agency or 
committee. 

As you know, exemployees of intelligence agencies are now sworn 
to secrecy through an employment contract, I du not. believe this con- 
tractual arrangement is sufficient, as evidenced by the unhappy epi- 
sodes of late in which exemployees have revealed the names of the 
present CIA undercover agents. I would like to strengthen the bond of 
secrecy by providing criminal penalties for such unauthorized revela- 
tions of national security information. 

The experiences of recent. years, Mr. Chairman, have taught us that 
our institutions are strong and worthy of the confidence of the people, 
During this period, conflicts on policy issues have often taken the form 
of attacks on individual institutions. Many have been unmercifully 
buffeted. Yet, they have borne well the brant of each sally. What is 
desperately needed now is a method of conciliation and mediation 
which could turn the focus away from these entitics themselves and on 
to the issues involved. If we in the Senate wish to enter a new era of 
sharing the burden in the foreign policy arena, part of our task is to 
show the American people by both word and deed that we understand 
the role we wish to fulfill and that we take our responsibility with the 
profound seriousness it demands. ‘That. will require knowledge, and it 
will require an appreciation for the manner in which that knowledge 
must be used. 

Chairman Riercorr. Thank you very much, Senator Huddleston, for 
your valuable contribution. 

As chairman, I would be most appreciative if your suggestion legis- 
lation or amendments would be submitted to the committee for our 
examination. 

It is our intention to start marking up this bill on the 18th, 2 days 
after we return, and I am very sympathetic with some of your 
suggestions. 

Senator Hupprrston. We will have it by that date, Mr. Chairman, 
and make it available to the committee. 

Chairman Risrcorr, Thank you very much. 

The committee will stand in recess until 9 :30. 

(Whereupon, the committee took a brief recess. ) 

Chairman Ristcorr. The committee will be in order. 

Thank you very much, Mr. Attorney General, for being with us. 

I would like your indulgence to change our order somewhat. I am 
required, as chairman of the Government Operations Committee, to 
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appear at 10 o’clock before the Rules Committee for the approval of 
this committec’s operating budget for the next year. 

So, I would like the privilege of asking a few questions first. - 

T understand that you have to leave at 11 or a few minutes after 11 
o'clock for another important engagement. We understand that. 

Tam hopeful that while I am at the Rules Committee Senator Brock 
or other Senators can be her 

Senator Brock. I am supposed to be elsewhere, too. 

Chairman Rretcorr. Well, Senator Percy or Senator Weicker will be 
here, so let’s get started. 

Before you read-your statement, could I ask a few questions? 


TESTIMONY OF EDWARD H. LEVI, ATTORNEY GENERAL OF 
THE UNITED STATES 


Chairman Rretcorr. Yesterday, Senator Church urged the appoint- 
ment of a new special prosecutor to investigate past activities of the 
CIA and FBI and to prosecute officials who broke the law. 

Do you have any comment on Senator Church’s proposal 2 

Attorney General Lavi. Well, I suppose the covering comment is, as 
T think Senator Church indicated in the newspaper this morning, that 
T don’t agree with him. 

I would be glad to say why I don’t. 

- Chairman Ristcorr. Yes; I would like that because the first I knew 
about the proposal was reading it in the newspaper this morning. T 
thnk it is important because it is a vital role. 

Do you think that the Justice Department can act impartially on 
these matters? I would like to have your comment because it is im- 
portant, it is on the front page of all the papers. 

Attorney General Lxvi. I don’t have the slightest doubt that the 
Department of Justice can act and is acting impartially on these mat- 
ters and, as 'a matter of fact, Senator Church’s statement went some- 
what beyond that point into a different point. 

Tt was really to the effect that, I think, whether the Department of 
Justice could or could not act impartially and effectively, 1t might not 
appear that way to the public. 

Now, that means, then, that whenever one raises suspicions con- 
cerning activities of Government employees—and Senator Church’s 
‘statement was not just about the Department of Justice employees but 
employees in other parts of the Government—then the ordinary law- 
enforcement mechanism cannot be trusted to take care of that. 

J think that is a most debilitating and destructive view of the De- 
partment of Justice and of Government. 

T understand that when an emergency situation arises, as it did in 
Watergate, and as it may from time to time, a special prosecutor may 
be necessary. To take the position that really it is an ongoing matter, 
that a Department is so biased and so incapable of enforcement of the 
law within the Government that one must have a special prosecutor run- 
ning along side, strikes me as an attack on the integrity of the De- 
partment, and if I believed that, frankly, I would just quit because 
there really would be no purpose in my being here. 

Chairman Rrrrcorr. In other words, you reject Senator Church’s 
suggestion completely 4 
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Attorney General Levs I reject it for the events about which he is 
talking. 

Now. if there is some kind of emergency problem which arises— 
and I don’t know what would it be—I recognize that one can have a 
special prosecutor. 

Furthermore, at any time that I thought it was required under the 
present setup, we could bring in a special prosecitor. In fact, we have 
a special prosecutor in place right now who is operating on matters 
assigned to him, and lawyers can be brought in from outside to handle 
particular cases if that’s necessary. 

That has not been the problem. I might say that one problem which 
Senator Church I know is aware of, is that we have not been able to get 
from the Church committee materials which they gathered and which 
we really must have with respect to these investigations. 

Chairman Ruisrcorr. In other words, Senator Church has never 
turned over to you the material that you 

Attorney General Levi. Some material has been turned over, a great 
deal as yet has not been, and as anyone would understand, this is 
extremely important, both for fairness to putative defendants as well 
as In preparation of the case. 

Chairman Riricorr. In other words, you look at Senator Church’s 
suggestions as a reflection on your own integrity ? 

Attorney General Levi. I don’t think it is intended that way. 

Chairman Risicorr. But the result would be? 

Attorney General Levi. I don’t know about that. I would say if I 
believed that, I would ask myself, “Why am I here?” Since there are 
other places to be, that would be a good question. 

Chairman Ristcorr. Do you support the creation of a new intelli- 
gence oversight committee this year ? 

Attorney General Lavi. Weill, I would support it. There are prob- 
lems which I have tried to discuss in my statement. 

There are problems about the giving of information to it. There are 
problems about. the disclosure of information by it. There are particu- 
lar problems with respect to the Department of Justice or the FBI. 

T am sorry that there are those problems, particularly with the 
latter, but I think they exist and how that should-be handled, I am 
not sure. 

T don’t think that the FBI's activities should be split as it is sug- 
gested. So, if they are not split and if they are kept together, then the 
question is which committee should have oversight over the FBI. 

I think it is very important not to segment the FBI. 

Chairman Rintcorr, Even though you have counterintelligence ac- 
tivities in the FBI, it would be your fecling that they should not be 
within the oversight committee’s jurisdiction with the other intelli- 
gence activities of the other agencies? 

Attorney General Lnvr. I think counterintelligence, domestic secu- 
rity investigations, are law enforcement directed and that it is a peril 
to our country to think of them in any different light. 

Tt is very important to see the relationship between these investiga- 
tions and law enforcement and very important for the Bureau to see 
it that way and to always be reminded of it. 

That’s why I think it is dangerous to compartmentalize and split off 
the activity. 
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Now, that doesn’t mean, assuming an oversight committe on intelli- 

gence, that it couldn’t look at various parts of the FBI’s activities, but 
- T don’t think it should bo a primary oversight committee on the FBI 
unless it has the whole thing. 

Tf it has the whole thing, then it is dealing with law enforcement 
activity or it never should be in the Department of Justice. I don’t 
think that’s possible. So, that is a problem. 

I don’t know how it gets settled. 

Chairman Rietcorr. Mr. Attorney General, the committee starts 
marking up this legislation on the 18th. Could we expect the position 
of the Justice Department on the Church bill before we start marking 
this legislation up ¢ ct : 

Attorney General Luvr. Well, we will get you our position. I just 
hope the position will be helpful. 

I think there is a problem. 

Chairman Ristcorr. Yes, we know there are problems and we are 
very anxious to get every point of view and we want the point of 

‘view of the CIA and the State Department and the Attorney General 
and your analysis and your feclings. 

Obviously, you feel very strongly on it and I think we would respect 
your thinking. 

Attorney General Levr. We will get it to you. 

Chairman Ristcorr. Let me ask you: Do you think, under present 
law, the CIA’s present authority to conduct covert operations abroad 
is clear? 

Attorney General Levi. I think the authority is probably clear 
enough. That doesn’t mean it couldn’t be made clearer. I think past 
actions of the Congress and the constitutional powers of the Presi- 
dent together probably are sufficient—I don’t know if the word should 
be “clear.” 

Chairman Ristcorr. Would you again want to make suggestions by 
the 18th to clarify this? Or, will you not be ready for it by then ? 

I would rather have a candid answer on this because I recognize 
that there will be features of the intelligence problem that I don’t 
believe that we can really address ourselves to in the period between 
now and March 1. 

Yet they require study and they require amplification. I would rather 
have your frank opinion, Mr. Attorney General, and not make any 
commitment that you can’t keep. 

Attorney General Lzvr. Well, perhaps the commitment should be 
that we will do our best. There are, of course, problems in giving that 
kind of an opinion, anyway, so we will have to see if we can do that. 

Chairman Ristcorr. Now, the Atomic Energy Act requires certain 
Government agencies to keep the Joint Atomic Energy Committeo 
fully and currently informed on atomic energy matters. 

Do you sce any constitutional problems with the way such a provi- 
sion has been generally interpreted by agencies and the committec ? 

Senator Baker, who is a member of the Joint Atomic Energy Com- 
mittee, said the other day that under the fully and currently informed 
language the committee has been consulted in advance regarding some — 
of the most sensitive of undertakings by the agencies. 

Do you object, as a constitutional matter, with this particular inter- 
pretation of the term “fully ‘and currently informed”? ~ 
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Attorney General Levr. I think the problem is perhaps less with the 
language than with the way it is interpreted and what it is thought 
to require. 

I think there is a constitutional problem if to keep fully informed 
means that every act taken has to be passed on ahead of time by a 
congressional committee. 

Now, it isn’t inevitable that that be the kind of interpretation, and 
it isn’t inevitable that that be a requirement. It could be more of an 
accommodation and mutual working. 

There is a constitutional problem if the congressional committee 
regards itself as being the manager of the operation. If the purpose of 
the disclosure of the information ahead of time is really part of the 
management process. 

Then the congressional committee has really become an. executive. 

Chairman Rietcorr. Under our constitutional system, Congress has 
the responsibility for exercising oversight of the activities of the exec- 
utive branch. 

Now, the ability of Congress to meet this responsibility would be 
undermined if the executive branch has a final say over what informa- 
tion the committee can disclose. 

On the other hand, the executive branch asserts a constitutional role 
of its own in classifying and declassifying information. 

Do you feel that there are important constitutional interests involved 
on both sides of the issue wherever Congress seeks to release informa- 
tion labeled “confidential” by the executive branch ? 

Attorney General Levr. Well, there are important constitutional 
issues involved. It is perhaps more complicated than just to say wher- 
ever there is a label of confidentiality on a document. 

I don’t think that whether Congress can declassify—which I think 
Congress cannot do—is the same thing as whether Congress can dis- 
close, which in fact at times it has done. 

So, it is a complicated constitutional matter. 

T would like to go back to a point to make what you might find a 
more alarming statement. 

T don’t find in the Constitution any provision which says that Con- 
gress has oversight functions over the operations of the exccutive. 
There is no such provision. 

There is a provision that it has the necessary powers to carry out its 
functions and, therefore, one has to ask what are the congressional 
functions. 

The congressional functions are to appropriate and to pass laws and 
certainly for that purpose it needs to know a great deal about how the 
laws are being administered and their effect. 

But I do not find in the Constitution, whether it should be there or 
not, the power of Congress to supervise the executive branch. 

T do not believe that one would find it either. in the writings of the 
Founding Fathers. 

So, there are constitutional problems when one has a separation of 
powers which one does have here, and a necessity for confidentiality. 

Chairman Rratcorr. In chatting with Secretary Kissinger yesterday, 
T suggested to him—and I suggest to you, too—we are going to have to 
enter into a trial marriage here between the President and Congress. 
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Now, we are really in a thorny thicket here. There is a problem, 
as Secretary Kissinger states, which is uppermost in his mind, and 
that is: How do Congress and the Executive work together in the 
field of forcign policy? I agree with him on that. We are at an impasse 
and it isn’t good for the country to have the quarrels and deep di- 
visions on important matters between the President and the Secretary 
of State on one hand and the Congress on the other hand. 

Again, I am only speaking for myself and I can’t commit the other 
members of the committee, but it would seem to me that it is going to 
behoove us to try to set this committee up and maybe deliberately 
keep certain elements fuzzy. 

There ought to be this trial period over the next 9 months or so in 
which the Congress and the President are going to have to accommo- 
date themselves to one another. 

My thinking is that on many of these issues, with a proper directive 
to the Oversight Committee, they could come back to the Senate on 
July 1, 1977 with suggestions on problems that we how see only 
dimly developed. To make this really work without having a con- 
frontation with one another, it is going to be absolutely essential that 
there be mutual trust, mutual understanding, and mutual accom- 
modation. 

I am going to leave now to go to the Rules Committee, but I will 
come back. 

‘Senator Percy has some questions. I know he has to go to the Rules 
Committee, too, and Senator Brock, also. 

I hope Senator Weicker will come, but I hope we can accommodate 
ourselves for the Attorney General. : 

Your point of view is very important and I regret that we find 
ourselves in this situation because there are important questions that 
I would like to ask. 

So, Senator Percy, would you chair, and would you excuse me. I 
will return later. 

Senator Percy [presiding]. I thank the Attorney General. I think 
you are fortunate in that both of us are going to have to leave. 

T will not be able to come back, but in 10 minutes I hope I can 
finish up my questions. : 

Attorney General Levi. I am not sure in which part of that my good 
fortune lies. 

Senator Percy. Well, I do apologize, though, because in looking 
quickly over your paper this morning I think you have really done 
a great service to this committee and the Congress in thoroughly 
researching what you describe as very delicate lines of questions. Ever 
since our previous conversation on the oversight duties and responsi- 
bilities and authority of Congress, I have done a little research on it to 
be absolutely certain that as we proceed we are proceeding in accord- 
ance with the clearest provisions of the Constitution. 

IT certainly will be most concerned, as you evidence on the bottom of 
page 3—on the question of how far a committee can go in monitoring 
intelligence operations for legitimate legislative purpose before the 
tendency develops to attempt to manage them. 

I had previously come to the conclusions in these hearings and put 
questions to virtually all witnesses to corroborate my feclings that we 
should not become the executive branch of Government. 
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If we became part and parcel of every major decision made in the 
intelligence field involving covert operations, we would have no right 
to exercise oversight. We wouldn’t be able to do it because we are part 
of that decision. 

First of all, do you concur with that, that there should not be prior 
approval as long as the operation is within general guidelines of policy 
and as long as it is certainly not contrary to law. Do you think that 
there should not necessarily be prior approval by Congress of every 
activity undertaken by an intelligence agency ? 

Attorney General Levr. I don’t think that should be a requirement. 

Senator Percy. Former Attorney General Katzenbach has suggested 
that it might be a good procedure to require the CLA and other intel- 
ligence agencies to commit to writing, in classified form, plans for a 
major covert operation, to write it down and make it a matter of record 
so that it could be reviewed subsequently if there was a need for that. 

There might be a tendency, once an operation is committed to writ- 
ing and its purpose put down, along with the various range of alterna- 
tives and options, to not engage in some of the things that we might 
loosely go ahead with if it were all done verbally and informally. 

Is this a suggestion worthy of our consideration and the considera- 
tion of the executive branch ? 

Attorney General Lrvr. I think so. I don’t want to dissemble; I have 
no particular experience in or insight into that kind of covert activity, 
but Mr. Katzenbach, I assume, as Under Secretary of State, perhaps 
knew more about. them. 

I would assume that a requirement of that kind has to be carefully 
looked at because my guess would be that the writing down could not 
always be as detailed as one might wish and as one might think it 
could have been after the fact. 

I have not seen such a plan in operation, so I just don’t know. 

Senator Percy. I would like to send you his testimony on that. par- 
ticular point. If you could give us your anal ysis of that suggestion, we 
would appreciate it, because it is a very concrete suggestion and seems 
to be, on the surface at least, a worthy effort to try to find a way to 
minimize the excesses in this field. 

I intend to send copies of your testimony to members of the Foreign 
Relations Committee. and the Armed Services Committee because on 
the floor today we have a military assistance bill that I think comes 
dangerously close to the area of assuming the responsibilities and 
duties and functions of the executive branch of Government. 

The Senate yesterday accepted four amendments T put in to remove 
the legislative branch from excentive branch operations. 

There is a terrible tendency to overreact in C ongress with things 
that will take us away from legislative objectives and get us into man- 
aging things, which would be a horrendous result. 

Mr. Katzenbach testified that he did not. really know a lot of things 
heing carried on by the FBI that he feels now he should have known, 
that. there was a Jack of communication there. 

I helieve the best oversight possible of any of these operations should 
really begin with the executive branch itself, in sensitive security mat- 
ters. The National Security Council we know has not exercised the 
oversight it should. 
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Certainly, when Dean, Rusk said he was unaware and shocked to 
find out certain things had been carried on involving foreign policy 
when he was Secretary of State that he did not know about, there has 
not becn sufficient oversight there. 

I am interested in your relationships now with the FBI, Could you 
describe your relationship with the FBI and with the Director, Mr. 
Kelley? He said in testimony that he welcomed your guidance, coun- 
sel, cooperation, and availability. 

For the record, could you tell us whether you have found a way that 
the Attorney General and Director of the FBI can have satisfactory 
relationships so that there is oversight over the FBI within the execu- 
tive branch of government as we assumed all along there has been but 
suspected there probably wasn’t? 

Attorney General Lrvz. Well, I would describe the last year’s rela- 
tionship as a learning process, one in which the Department and my 
office have become much more acquainted with the operations of the 
Bureau and the Bureau has, I am sure, come to realize much more that 
thé concerns we have are the kinds of procedures that. ought to be fol- 
lowed and that really is a search for the kind of thing which you were 
talking about before, namely, where we should have prior notification ; 
whero the Director ought to have notification on what is done in the 
field; where our authorization is required. 

So, for the last 10 months at least the Department, through a com- 
mittee on which the FBI is represented, has been drawing up detailed 
guidelines for the Bureau. 

That is why I called it a learning process because in the course of 
doing that a variety of activities has surfaced and has becn examined 
and then an attempt made to determine whether these activities are 
the kinds of things that the Department should be notified about 
should give specific approval on and what is the standard, and so on. 

While these guidelines are taking much longer than I ever thought 
they would—and I regret that—I think they have formed the basis 
for a much better understanding. 

My view is that the relationship—-I think this must be right— 
between the Director of the Bureau and the Attorney General and the 
Department on the other side, the relationship between those two seg- 
ments is now closer than it has even been since probably the Stone 
period. : 

That doesn’t mean that I know everything that is going on in the 
Bureau, and I hope he won’t mind my saying so, but I wouldn’t assume 
that Director Kelley knew everything, cither. Ice knows a lot more 
than I do, and he should. 

So, it is, as you have put it, a kind of oversight function which 
means you don’t know everything. One has to know and have con- 
fidence that one knows the important things. 

As time goes on, one perhaps gets greater confidence that that, con- 
fidence might turn out to be misplaced, but I hope not. 

Senator Percy. When will the new guidelines that have taken longer 
ee you thought they would, be ready? What is the target date for 
them ? 

Attorney General Lrvr. Well, the target date is many months ago. 

Senator Percy. What is the new target date? 


66--413—76—_30 
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Attorney General Levi. Senator Percy, I wish I knew. I refused to 
accept the target date that was given to me by the committee the last 
time I met with them, which was the first of next year. 

I find that much too long a time to wait, and I hope that within the 
next few months that we will be ready. 

Senator Percy. Could we try to aim for a June 30 target date? 

Ts that too short a period, in your judgment, or does that give you 
sufficient time? 

Attorney General Levi. I would shoot for a shorter date, knowing 
that one never hits these shorter dates anyway. But, I think one has to 
shoot for the shorter date. 

For one thing, these guidelines are tentative. We have tried to make 
them available in various ways to chairmen of congressional commit- 
tees and to other committees. 

They require discussion, consultation; there is a question as to 
whether some parts shouldn’t be, as I would hope, enacted into legisla- 
tion; other parts into Executive orders and rules. 

The sooner the better. and I don’t even want to wait until June. 

Senator Percy. I believe it would have been very helpful to us in 
working on this legislation. We are going to report this bill out on 
March 1. We are doing so at the urgent request of the executive branch. 

It would help us immensely if we could have known how much over- 
sight we could have expected inside the executive branch. 

If we could have gone over those guidelines it might have made un- 
necessary some of the things we might have to do. So, there is a sense 
of urgency about it. 

We are not assuming that this bill is going to sail through. There 
are going to be a lot of toes stepped on if we are going to cut down the 
number of oversight committees to one or two. There are going to be a 
lot of bodies around here and that’s not going to be done carly, but 
the sooner we can get those guidelines, the sooner we can really know 
intelligently how much we should be doing at the congressional end. 

Tt would help a great deal. 

I would like to ask another question on the dissemination of sensitive 
information. In quickly going through your testimony, and I am SOrry 
it was not available last night for me to study, have you suggested a 
joint committee for congressional intelligence oversight ? 

Do you support particularly a joint committee of the House and 
Senate? 

Attorney General Lrvt. I really didn’t face up to that question be- 
cause I wasn’t sure whether it at all was possible. I think a joint 
committee would be better but I have some hesitation in telling Con- 
gress how it should arrange itself and that hesitancy is made more 
genuine because T think it is an extremely difficult. problem and I don’t 
know whether a joint committee is possible. 

Senator Percy. What. we are attempting to accomplish is to focus 
attention and. responsibility on a smaller number of people. We arc 
trying to really cut down our proliferation so it euts down the amount 
of time that the executive branch must continually be on the IIill 
testifying. 

Tt is a terrible waste of time to give duplicate testimony before six’ 
or cight committees of the Congress. Mr. Colby said he spent 50 to 60 
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percent of his time in the past 3 years on the Hill or preparing to 
come up on the Hill or cleaning up after be had been on the Ifill. 
That is a terrible waste of time. 

Tf we cannot come together with the Ilouse—and there is an indica- 
tion the House wants to have its own committee—we cannot impose 
a joint committee on them. : - 

That would mean we would have to have our own. Could we cut 
down on the number of people involved if we could find a way to 
combine the authorization and appropriation function in the same 
committee? We have a budget committee anyway looking at the over- 
all budget. 

Would that help reduce the number of people and help establish a 
sense of confidence that information given in confidence to a congres- 
sional committee would have less likclihood of leakage because of 
the lower number of people involved ? 

Attorney General Levr. Well, I suppose it would. Again, I don’t 
know whether that is realistic and I am in a peculiar position because 
of the point that I have had to make in testimony about the FBI, 
that is, the relationship of its intelligence functions to an intelligence 
committee’s oversight is particularly complicated unless all of 
sts activitics are looked at there, and my guess is that all of its 
activities are better looked at in a law enforcement frame, so that 
agreeing with what you have said, I then have to say that the subject 
matter of my particular concern with respect, to the FBI is that it 
doesn’t fit so well into the proposed committee. 

I am worried about the compartmentalization of the Bureau into 
law enforcement and intelligence for the reason that I stated earlier, 
that the law enforcement goal, it seems to me, has to always be kept 
in front of the FBI and it has to be viewed that way, 

Senator Percy. It might be well to put on the record your feclings 
about whether the intelligence functions of the FBI should be included 
under the jurisdiction of the new oversight committee, which would 
also have oversight over the agencies dealing with forcign intelligence. 

Attorney General Levi. What I have said is that my view is that the 
various intelligence activities of the FBI are closely interrelated one 
with the othor and that all are interrelated in one way or another with 
law enforcement. Thore is some aspect of the Bureau’s work which is in 
implementation of proposals, policies which come from other agen- 
cies, which are in the intelligence field, those matters would undoubt- 
edly come before an intelligence oversight committce. 

The basic oversight of the Bureau, it seems to me, ought to be over 
the whole Bureau and ought not to be compartmentalized into intelli- 
gence on the onc hand, and then law enforcement on the other. 

The intelligence work of the Bureau must be regarded as primarily 
essentially connected with law enforcement and, therefore, it is in a 

- different posture than the other intelligence operations that this com- 
mittce would be working on. 

Senator Percy. Could you specifically comment, then, on whether 
FBI counterintelligence or domestic intelligence should be included ? 

Attorney General Levi. Counterintelligence is related to the enforce- 
ment of the statutes against espionage; it is related to the enforce- 
ment of other statutes, and any counterintclligence investigation can 
move quickly to other criminal investigations; one moves back and 
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forth. It is law-enforcement connected, and if it isn’t law-enforcement 
connected, then there is a problem of what the limitation and restric- 
tions are and what. the jurisdiction of the Bureau might be. 

So, that, of course, this is a problem with our approaching it in 
guidelines, but my belief is that the greater security for the country 
and the greater well-being for the Bureau and the more efficient per- 
formance of its functions, including the intelligence functions, is see- 
ing the Bureau first, as a whole and, second, with the nexus to law 
enforcement, or the nexus to preventing or detecting violations of laws. 

Senator Percy. It has been testified to in this room that the Na- 
tional Security Council, because of its structure, really does not. exer- 
cise the presumed kind of oversight within the executive branch over 
major operations that it should and that that oversight ought to be 
strengthened. 

There are only four statutory members, I believe : the President, Vice 
President, Secretary of State, and Secretary of Defense. 

The suggestion has been made that if a few additional Cabinet 
officials were made statutory members of the National Security Coun- 
cil that they might feel it is necessary to assume a greater sense of 
responsibility to the National Security Council and to those responsi- 
bilities in competition with all the other things they are doing. 

Could you comment as an individual, because I am sure there is not 
an administration position developed, on the idea of having the 
Attorney General, because intelligence activities do exist in the Depart- 
ment of Justice, being a member of the National Security Council ? 

Attorney General Levi. I would say more gencrally that I think it 
is important for the Attorney General to be informed or aware of 
those kinds of decisions which might raise major legal questions, par- 
ticularly when they involve fourth amendment rights and comparable 
problems. 

As to the precise mechanism for that, and whether it should be as an 
observer or member of a particular committee, I really don’t know. 

I do think there is an analogy to the point which you were making 
somewhat earlier, Senator Percy, that the Attorney General’s partici- 
pation in a sense ought to be of a kind that he can be quite objective in 
terms of his reaction to what is being proposed and so some presence 
and some distance are both required. 

Senator Percy. Well, we would try to insulate him to the degree 
that we can from political pressures. As you know, I have long felt 
that that job of Attorney General should be just as insulated from 
political pressures as the Secretary of State and the Secretary of 
Defense. 

I would like to ask you just two more questions. 

Without. the guidelines—which will be thrashed out for some time— 
do you today, in your personal relationship with Mr. Kelley, feel that 
you do have and are exercising adequate oversight over the FBI? Are 
you confident that the FI3I is not carrying on any activities that you 
would ever subsequently be surprised by their haying been carried on? 
Do you have an understanding with Mr. Kelley on matters you should 
be apprised of as Attorney General ? 

Attorney General Levi. Well, I hope so, and we worked very hard 
on achieving what I think is an understanding. We meet frequently. 
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I am quite certain that if a matter were not raised with me, it would 
be because it was not regarded by Director Kelloy as important or 
particularly sensitive. 

The communication has improved, as I said—the reason I described 
the relationship as a learnitig process is not because of my former uni- 
versity associations but rather as Mr. Katzenbach once suggested, the 
Bureaw’s habit is to send lots of communications to the Attorney Gen- 
eral and he described that. 

T think he also described that many of them were not read. The 
problem is to make sure that they are read and that a paragraph 
which suggests something which might seem slightly unusual but per- 
haps not greatly out of the ordinary is immediately asked about to find. 
out what that means and as we do that we do find outa great deal and 
I believe we have moved along to a much better understanding both 
of our concerns and their concerns. 

Senator Percy. Well, my last question deals with a specific matter 
of legislative oversight. There is a proposal that Law Enforcement 
Assistance Administration. be reauthorized for another 5 years. 

I noticed that there was a cut in the budget by the executive branch 
in the 1977 budget, and I have also noticed that there have been no 
oversight hearings of LEAA. There have been a few GAO reports, 
but there has been, really, no congressional attention given to those 
GAO reports. 

There have been a number of controversies in LEAA as to what is 
a wise use of money. There might be information that could be testified 
to as to where moncy has been wisely used. There have also been alle- 
gations that there has been moncy used for illegal activities by certain 
police forces in intelligence and so forth, using LEAA funds. 

Would you feel that this is an area, before we go ahead and just 
authorize 5 more years, that the Congress should take a look at with 
the cooperation of the executive branch to better understand now, 
where this multimillion dollar program is going—whcere it has been 
and how it can be improved and made more effective and efficient ? 

Again, I want to do it—if we did it in this committee, as I have 
proposed—in complete cooperation with the executive branch of Gov- 
ernment with a common purpose in mind to sce that these funds are 
as effectively used as possible. 

Attorney General Levi. Well, Senator, I have testified that I think 
the LEAA should be reauthorized and I did not suggest that there 
would have to be another study before one could make that kind of a 
judgment. 

Talso said that I would hope that Congress would change the statute 
dealing with LEAA to give the Attorney General greater oversight 
functions and powers. 

T asked specifically that the Attorney General be authorized to set 
prioritics and that there be an advisory committee. 

T think the question of whether funds can be given to State councils 
for law enforcement purposes and be well used, which is really the 
kind of basic program of LEAA, and then there is its discretionary 
grant program where I think it needs an advisory group, is the kind 
of question which one doesn’t answer in a few months before deciding 
whether to reauthorize, but rather it should be the kind of inquiry 
that ought to accompany the further work of LEAA. 
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This is a form of revenue sharing directed toward Jaw enforcement. 
It has helped to professionalize the enforcement of law, which I think 
was desirable, and I have no doubt it can be improved. 

It is the kind of thing which hasn’t been in operation long enough 
to make a final judgment on, but it was on the basis of this that I 
thought it should not be reorganized but that we ought to have better 
ways of watching it. 

Senator Percy. Mr. Attorney General, I have been urgently called 
to get over to testify with Senator Ribicoff before the Senate Rules 
Committee. 

I will turn the Chair over to Senator Chiles and, Senator Chiles, 
you can either proceed as you see fit with questioning, or the Attorney 
General can read his statement. 

Senator Ribicoff will be back just as quickly as he can from the 
Rules Committee, which I would imagine would be in 5 or 10 minutes. 

The Attorney General might proceed with the reading of his state- 
ment until the chairman returns. 

Senator Cures [presiding]. Mr. Attorney General, we would like 
to have you proceed the way you wish. 

Attorney General Levi. The fact is that the statement can be in- 
cluded, I assume, without my reading it. 

Senator Cuties. It will be included in full in the record at the con- 
clusion of your testimony. 

Attorney General Levi. I have no great desire to listen to those 
magic words again, so I would be glad to answer any questions you 
may have. 

Senator Cuties. Several of the things we are seeking in determin- 
ing how to shape legislation is whether we should be dealing with a 
jomt committee, whether we should be dealing with separate commit- 
tees, and what the authority of those committees should be. 

Maybe you have covered this in your statement, but I have not had 
a chance to read that as yet. 

I wonder if you would give us a little of your opinion as to what the 
jurisdiction of the committee should be, and how you would see the 
process working. 

Attorney General Levr. Well, I don’t believe that the statement dis- 
cusses the joint committee problem particularly, in part because I don’t 
know whether that is feasible. I do in the statement, and I have done 
so outside the statement, make the point that, first, I do think it is 
desirable to have oversight over intelligence activities. 

Second, it is desirable to cut down the number of committees if 
one can do it, both for the purpose of having better oversight and also 
because there is a certain deficiency on both sides, if that is possible. 

It would be a matter of particular concern to me if the intelligence 
function—for the purpose of this oversight—were defined to include 
the activities of the Federal Bureau of Investigation, in part because 
my view is that the intelligence functions of the Federal Bureau of 
Investigation are so closelv related that it is hard, and incorrect, to 
pick out one kind of intelligence function from another and that the 
intelligence functions of the Bureau are essentially related to law 
enforcement functions. 

This really distinguishes the FBI from the other governmental 
intelligence agencies. 
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I think it is wrong from the public policy point of view to com- 
partmentalize the Bureau and have one committee have oversight 
functions in an intensive and genuine and strenuous sense over one 
part of its intelligence functions, because I think that would just seg- 
ment the Bureau and have a bad effect on intelligence functions and 
also a bad effect on the purpose of the Bureau which really must have 
this very close nexus to detection of Federal criminal law violations. 

My belief is that there is a problem there and that the Bureau as a 
whole ought to be before a committee which has oversight functions 
over it and probably over the Department of Justice and that if there 
is a joint committee, one committee on intelligence, while it may be 
able to get information and should be able to get information about the 
Bureau with respect to certain matters, it cannot truly be the oversight 
committee for. the Bureau. 

This is a problem, and I tried to lay it out in my statement. It is a 
problem not because it is a matter of convenience, but because T think 
it goes to really the heart of the purpose of the FBI and the way one 
does go about making sure that that purpose is served. 

Senator Cries. That problem would: be magnified, would it 
not, if the intelligence oversight committco also had authorization 
jurisdiction ? 

Attorney General Levr. It certainly would, it certainly would be. 

Senator Cres. In regard tothe FBI. 

What role do you think the Justice Department can play in the 
future in making sure all Government officials—including all of the 
intelligence agencies—obey the law? 

Attorney General Levr. Well, I don’t think the Department of Jus- 
tice can be or should be the inspector general for all Government 
agencies if that means monitoring and policing all standards of con- 
duct within those agencies. 

I think, inevitably, one has to have them in other agencies as we do 
within the Department itself. We have to have ways of looking at con- 
duct to detect conduct which is inappropriate and correct 7, and it 
may not rise to the level of a criminal law matter. 

There is a danger if all governmental conduct is to be treated solely 
under the criminal law. This becomes a peculiar kind of management. 

I certainly would hope that we can become aware of violations of 
the law and that the Department will effectively perform its duty, 
and I am sure it will. 

Senator Cures. The revelations now about illegal or improper 
activities by the intelligence agencies came to us after we have gone 
through the Vietnam war and the Watergate crisis. 

As chief law enforcement officer or the chief law enforcer of our 
country, what do you think all of these things are doing to the fabric 
of our respect for law and order and our respect for people ? 

Attorney General Luvr. Well, the disclosure to which you refer 
relates to conduct which goes back more than a generation. 

It goes back sometimes to conduct 20 years ago or more. It is hard 
to comment on conduct that took place that long ago, what effect it 
has on the quality of life in our society. 

Obviously, the revelations of improper activity or the re-revelations 
do have an effect, but one could argue that the effect is both terrifying 
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and therapeutic, and I suppose it is both. Tle disclosures serve as 
reminders of things to be avoided or thought about. 

The conduct, though, I think—and I have to make this point—has 
been revealed before in many instances, and it is partly a question of 
how you reveal it, in what context you put it in. 

It is amazing to me how often one can tell the same story and get 
the same excitement out of it. 

Senator Cumxs. I am sure that’s true. What can we do to restore 
that respect now? 

Attorney General Levr. I think one has to deal with these problems 
with as much candor and straightforwardness as possible. 

That is what we are trying to do. 

These matters, those that occurred many years ago, have been in- 
vestigated by congressional committees, they have been stated to con- 
gressional committees. With regard to many instances, persons who 
performed are no longer living. 

Moreover, a statute of limitations would have run if one is thinking 
of the use of criminal sanctions. 

So I don’t think it is desirable, really, to say we are suddenly going 
to look into activities that went on for 20 years and try to allocate 
personal blame going back that far. 

We ought to know about them; we ought to try to understand them, 
and we ought to try to avoid them in the future. And, where there are 
violations which are presently prosecutable, I think they should be 
prosecuted, 

Senator Cutis. Well. again, that is one thing, but how do we re- 
assure the people that. these things are not going to take place in the 
future and that they are not continuing to take place? 

Attorney General Levi. I think we have to try to say more about 
them. We have to try at least. to be much clearer as to what the rules 
are, what. the proper standards are. I think we have to seek legislation 
and I do believe in oversight. 

Senator Cumrs. That would certainly be one of the purposes we 
would hope the oversight committee would perfcrm in their functions. 

Attorney General Lrevt. Certainly, but I want to emphasize that I 
think that sometimes it is an odd thing but the repetition of the de- 
scription of the abuses doesn’t reassure people; it just alarms them. 

I testified 214 weeks after I became Attorney General before the 
House Judiciary Subcommittee on some of the actions concerning the 
files of the Bureau of Investigation. 

That. testimony really covered most of the things that have come out 
since. I didn’t underline and use names and so on because I wanted 
to avoid this kind of apportioning of blame between different adminis- 
trations and T didn’t want. it to be a politically motivated matter or 
put in that kind of context. 

T think anyone looking at that testimony would see that it really 
stated much or most. mavbe all. of what has come out since. 

So, it is the way of putting it and, of course. if we keep repeating 
these things we ercate myths, and I am not sure in the long run that is 
helpful. 

But T am snre it was necessary, and it docs provide a setting in 
which we ought to get desirable legislation. desirable rules and that 
would be its greatest service. 
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Senator Crus. I notice that Senator Church, in his statement, is 
now advocating the appointment of a special prosecutor to look into 
the revealed abuses that have taken place by the CIA and the FBI. I 
think part of it was the FBI. 

Since the FBI is a part of the Justice Department, it was his feeling 
that it would be necessary that a special prosecutor be appointed to 
look into these abuses, a role that the Justice Department, being in 
charge of the FBI, would not be able to carry out. 

Have you expressed yourself on that proposition? 

Attorney General Levi. Well, I did a little carlier in this session. As 
I said, I didn’t agree with Senator Church and he indicated in the 
newspaper this morning that he knew I disagreed. 

So, I just don’t think it is a good idea. I don’t think that is the way 
to restore confidence in the Department of Justice. 

I don’t think that is the way to have an orderly administration of 
justice. 

So, Lhope that that is not the course which will be taken. 

Tt doesn’t seem to me that there is any reason to believe that the 
Department of Justice in normal course cannot effectively handle vio- 
lations of the criminal law whether they occur within the Department 
or elsewhere in the Government, and I really believe that Senator 
Church is calling for the existence of a permanent special prosecutor to 
run alongside of the Department of Justice; in effect, to be a kind of 
second attorney general, but presumably one who has come so recently 
that: he is honorable. 

T don’t know how long that would be but I suppose two months 
would be about the length of time one could retain that honor. 

So, you would have to have a rotating special prosecutor. I don’t 
like that idea very much. : 

Senator Crs. You have no hesitancy to feel, as Attorney 
General, that the Justice Department under your authorization and 
your leadership could carry out this prosecution? 

Attorney General Levi. Well, if I didn’t think so—and as I think 
T indicated carlier—I just wouldn’t be here. I think it is ‘also important 
to say that I also do not intend to have the Department engage in 
prosecutions for the purpose of showing that it can do so when it 
ought not to do so. 

The Department’s position is to, in this and other matters, play it 
straight. That’s the kind of a department it ought to be. 

That’s the way confidence in the Department will be strengthened. 

Senator Cuinms. One of our great problems scems to be that in the 
CIA. and in the FBI no one had really clearly laid down the lines of 
authority. No one clearly required accountability for what should have 
been the lines of authority or the conduct. 

In many instances I think some of the agents perhaps thought that 
they were doing expressly what they should be doing to carry out their 
obligations to their country. 

What is the Justice Department doing now in regard to the FBI, 
which is under the Department of Justice, to sct those lines of author- 
ity and to require accountability ? 

Attorney General Luvr. Well, as I indicated somewhat carlier, we 
are drafting guidelines for the Bureau which will cover all major 
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portions of its operations and indicate the way the authorization has 
to be given, the directions have to be given, and go on. 

That still isn’t going to get to the point of what the individual agent 
may believe and can reasonably believe and that’s a much more difficult 
matter. 

I think one has to control that by controlling it from the top. 

Senator Cuties. Is that going to be controlled from the top? 

Attorney General Levi. Well, there is. I think, also, the Bureau 
will show, and so will the Department, that it is perfectly capable of 
administering that control and of bringing prosecutions or whatever 
is required when it is appropriate. 

As I said, the one thing that troubles me is that I don’t, I really 
don’t, want to face these problems in any kind of a political atmos- 
phere, which suggests that particular actions have to be taken in order 
to make people feel better or not feel better. 

Guilt is a personal matter. Every citizen is entitled to justice and 
we are not going to approach it any other way. 

Senator Cruues. Senator Javits. 

Senator Javrrs. Yes: thank you very much, Senator. 

Mr. Attorney General, there are many questions in my mind 

Senator Curirs. Excuse me just a moment. I am going to have to 
go to the Rules Committee. 

Senator Javits. Yes, all right. I will have to go myself. 

Senator Cums. The other members are going to be back. 

Senator Javrrs. Will it be all right as we drift in and ont—will you 
bear with us? Will you tell me when you have to leave and we will try 
to adjust. ourselves. 

Attorney General Levr. I do have to be at a meeting, I guess. at 
11:30, which means I should leave before then but my general im- 
pression is that the committee should not feel that it is essential to 
keep me here that long in order to fill up the ga ps [laughter]. 

Senator Javrrs. I will say that the Attorney General of the United 
States will not be used as a filler: not by me or anyone else. 

I have some fundamental questions I would like to explore which 
are raised by you immediately in your testimony. I humbly apologize 
but we are torn between a bill on the floor and these hearings, and I 
am one of the ranking Members that is assigned to the bill on the floor. 

I think you posed the question very properly at the top of page 2 of 
your statement in which you say: 

Among the subjects which I would like to diseuss with the committee are 
these: First, what are the constitutional and institutional constraints on Con- 
gress’ role in this area; second, how. in providing for performance of Congress’ 
legitimate role, can the confidentiality of information essential to intelligence 
operations hest be maintained. 

As to this latter point. one may distinguish between the authority of the Con- 
eress to obtain information for a particular committee or committees, or for the 
Congress more generally and the authority of the committee or Congress to 
publish such information * * *, 

T would like to pause at this point and ask you whether you make a 
distinction between the committee and the Congress or whether you 
consider, as a matter of law, that a committee of Congress is an agent 
of the Congress and that that. agency, used avain in its classic term, 
may at anv time be withdrawn or superseded by the principal? 
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Attorney General Luvr. If I understand the question, it is whether 
the Congress or a particular House of Congress could control the 
activities of a committee which would be regarded as its agent, and, 
not being an authority on the parliamentary rules, I would answer 
easily that I assume that the Congress can, that the Congress is the 
principal, and that the committee 1s the agent, but I accept the notion 
that there may be some intervening rules which have to be looked at. 

Senator Javits. My construction is, and I would like to state this 
for the record, that there is no authority in any committee except as 
specifically granted by the Congress or the particular House of which 
that committeo is a committee, that that authority may at any time bo 
withdrawn; and, second, that it is constitutionally impossible for 
either House to devolve upon a committee its powers; in other words, 
by any resolution or rule to forego the authority to terminate that 

- agency whenever it chooses. 

Now, I would greatly appreciate it if the Attorney General would 
check that out and give us his opinion in writing *+ because that is a 
question of law and we are entitled, I think, to ask the Attorney Gen- 
eral for his view. 

We may not abide by it, but we are entitledito it. 

The reason I ask that question, Mr. Attorney General, is that I think 
it introduces an element of confusion when there is some pretense that 
the committes is an autonomous body; or, that—and this is the critical 
thing for you and for the President—anything any committee knows 
is not something which that House is entitled to know and that there 
is no law which can permite a committee to refuse to divulge what it 
knows to its House. 

Once it knows it, its Ilouse knows it, and that is a very important 
point. 

You cannot, in my judgment, immunize a committce from its House. 
It is nothing but an agent and, therefore, owes an obligation to its 
principle which would equate to a fiduciary character. 

The Attorney General may not wish to address himself to that now. 

Attorney General Lmvz. All I wish to address my self to is if that is 
an opinion, I haven’t signed my name to it. 

Senator Javrrs. No, it is my opinion and I am advancing it in order 
to elicit from you a response ultimately. 

Let me tell you why it is important to us. There is legislation around 
here, or suggested legislation, which would try to deal with this very 
gray area by giving some committee autonomy from its House. 

T say it cannot be done. So, we better not fool with legislation like 
that. 

Attorney General Lrvz. But you are not su geesting, or are you, that 
any information which comes to a committee must automatically be 
given 'to the entire House? 

Senator Javirs. No, no, the House itsclf may shut itself off from 
that information but it may also withdraw the privilege which it will 
grant to a committee. 

Attorney General Lxvr. Yes, ‘and I should add beyond that there 
isn’t any legislation that can deprive the President of his powers of 
privilege for particularly sensitive matters, and how that power, 
thorofore, will be exercised by a President ultimately will depend upon 
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what kind of a working relationship does occur and can be mutually 
counted on. 

Senator Javrrs. T agree with you. In other words. I believe that the 
President, also, like we, has certain powers which cannot be taken 
away, 

That goes to the question of whether he may pursue a covert opera- 
tion even though the committee which we have delegated for the pur- 
pose, and given authority to, that is, we in the Senate, may say no, 
Mr. President, you. may not do that. 

Iie may take his chances and he takes great chances. He could be 
impeached, but we cannot, in my judgment, make'a law which says you 
may not do something in your executive responsibilities unless you get 
our consent. 

Attorney General Levi. Well, you want an opinion on that or. 

Senator Javrrs. Well, whenever you are ready {0 give it. 

Attorney General Levr. I think that kind of matter is sufficiently 
complicated so that if I am going to express myself on it I ought to 
write it out because one has to assume a lot of different. things. 

I don’t know what is being assumed, for example, about the auppro- 
priation restrictions and soon. 

Senator Javirs. The appropriations—that is where our power comes 
in. He can’t do anything about that. He can veto it. That’s all. 

I am saying that because if we are going to legislate intelligently, 
we have to establish the parameters of authority, of power, and this is 
very highly important. under the Constitution. 

There are certain things we can’t take away from him; there are 
other things he can‘t take away from us. He can veto: we can im- 
peach, but that’s under the Constitution, that is perfectly proper. 

But, to hold him liable under the law because he violated a law of 
the United States, if he did something which we. over his veto, incor- 
porated in law, that is the question we are ready to talk about. 

Lastly, it is a fact, is it not—and please correct me if I am wrong— 
that we may legislate in the area of methodology, that is: Who, when, 
where, and what justifications need to be given, though the President, 
of course, is ‘at: liberty to say he is not going to give us any justification, 
that he simply stands on his powers. 

Can we legislate methodology by which these relations shall be con- 
ducted? Of course, we did that in the war powers resolution and we 
did it in other respects. For example, in the range of issues right in 
the bill on the floor right now, the military assistance bill, in which we 
have reserved, I think, eight or nine various powers which we give the 
President subject. to our determination or modification or change on a 
concurrent resolution, really termination not modification or change. 

We cannot do that because that would be new law. 

So, I submit that to vou as also an additional question on which 
we would need your guidance. 

Attorney General Levi. I think various procedures can be estab- 
lished but the answer to your question depends on what powers are 
involved and it also depends on the kind of relationship this assumes 
that there is a point beyond which legislation cannot go because it im- 
pinges on a constitutional power of the Executive, so we might have 
problems. 
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Senator Javrrs. In other words, if methodology becomes substan- 
tive law. 

Attorney General Luvt. That is right. 

Senator Javits. I understand that. 

The other question I would like to raise concerns the right of the 
individual to disclose, that is the speech and debate clause in the Con- 
stitution, which isa very knotty question there, too. 

{ think we ought to have an authoritative view from the Attorney 
General on that. It is my impression that the speech and debate clause 
is very extensive and that I think it would be impossible to curtail it, 
even as to secrets but that what we can do—again, this is pretty much 
a parallel to what woe have been just discussing—is to make it so dan- 
gerous, so risky for the individual that he will have to think very 
carefully about disclosure and the impact on the national interest. 

You can only make.it so costly to do that so that most of mankind 
would hardly think of attempting it. 

You know, the idea that there is really any way of getting at that 
except by giving notice before the fact scems to me to be very hard 
to accomplish. 

Tf the Attorney General wishes to call our attention to any element 
of the law which he thinks could give us some greater control other 
than the deterring effect. of very severe penaltics, I think we would 
all be very anxious to hear that. 

Attorney General Levi. As you were suggesting, one has to put it 
into various categories. 

What you have suggested itself was that it would be a eurtailment 
of abuse of the clause because penalties imposed by the Congress itself 
I suppose would be a deterrent. 

I would suppose the Congress can always insist that cortain matters 
only be taken wp in executive session and enforce that. 

Senator Javrrs. And enforce breaches of exceutive session. That is 
the key point here. 

I think, Mr. Attorney General, too, that he is now speaking of the 
issue of policy, that we would have every right to expect that the 
same thing would occur in the executive department. 

I have observed in the testimony of witnesses from the executive 
department that a certain sense of exclusivity obtains as if there were 
never any leaks or breaches of secrecy out of the executive department 
and they all come out of the Congress. 

So, I think as a matter of policy we would and we should. 

Attorney General Lxvr. I take an all-embracing view on that myself. 

Senator Javrrs. I think that is extremely helpful. 

The last point I would like to cover with you, too, is this question : 
What would you think if a President says to us, “Look, I'am not going 
to tell you anything about so and so because that’s my authority and 
I am sticking to it”? 

What about requiring him to give a justification for his withhold- 
ing of that information? In other words, if he docsn’t justify it we 
can’t do anything about it except the most drastic remedies, but at 
least. to require a methodology, that he should have the obligation 
to tell us why he won’t disclose. 

Attorney Generral Levr. I am not so sure that is a legal obligation 
that you can enforce. 
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Iam really not sure of the nature of the question. If one assumes, 
and one really has to assume, some sort of court action and if one 
assumes that the purpose is to get the information, and that 
the agencies of the Congress have the power to bring the action, and 
that the court will consider it, I suppose, to some extent, the reason- 
ableness of the posture in which the President has placed his refusal 
might be influential. 

But beyond that, assuming that it is material which it is truly 
within the privilege of the President not to give, I don’t suppose hie 
behavior would have immediate legal consequences. 

I should think it would have long-run political consequences. 

Senator Javrrs. That is what I meant when I spoke about intention. 

My last question, and I have undoubtedly run over my time, Mr. 
Chairman, 1s this: Yesterday we took an amendment from Senator 
Eagleton on the Senate floor on the military aid bill which, in effect, 
said that the President shall justify to us a certzin state of facts if we 
believe that that. state of facts exists. 

In other words. we have a right to say to him that we believe such 
and such a state of facts exists and what are the facts on it. 

The word used was “shall.” 

Now, would you have any opinion as to that, other than the fact 
that the President may, if he chooses, simply say, “OK, you said, 
‘shall’ but that is not my construction so I won't,” which is unfortunate 
in government. 

We shouldn’t put him in that spot; he shouldi’t put us in that spot. 

Attorney General Levr. Well, [ certainly agree with the last state- 
ment; otherwise I am not sure, I would have to know more about. the 
setting. 

Your doubts about the power, I think, are in order. 

Senator Javrrs. Would you mind, sir, if you could answer it, it 
would be helpful because we will be going to conference on this bill. 

Attorney General Levr. I have not seen the arnendments. 

Senator Javits. We can submit that to you. 

Thank you, Mr. Chairman. 

Chairman Rimicorr [presiding]. In behalf of the committee I apolo- 
gize for the committee running in and out but we had obligations and 
JI often wonder at Congress criticizing the way the executive branch 
is organized when I think of how we organize ourselves. 

I guess we have the privilege of criticizing others for what we our- 
selves are guilty of. 

I do appreciate your being with us. 

Again, as I said to you before, and as I said to the other adminis- 
tration witnesses, this committee did not sit down and have precon- 
ceived ideas in these hearings. 

It was not our intention—I think we stuck pretty close to it—to go 
into all the material of the Church committee and the Pike committee. 

We are future oriented instead of past oriented. 

It is my personal feeling that we are going to have to go through a 
trial period to see if Congress and the President can accommodate 
themselves with one another. 

I think, personally—and I may be overruled by the committee on 
this—but I don’t see how this is going to be achieved if we are going 
to have the Congress and the Executive working together in mutual 
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trust for the good of the country. We are going to need a trial period 
to work this out. . 

So, it becomes very important as far as I am concerned, as chairman, 
to have input from the administration, but not to rely on strict con- 
stitutional construction when you have almost every witness for the 
administration talking absolutely to the contrary, from a practical 
standpoint, of how we live together. We don’t want to impose upon 
them the Constitution but there is going to have to be this period of 
accommodation for what I consider at least a period of 9 months or 
1 year while we work this out, and then come back to sce. 

Tt has become apparent, from every witness, that the entire intelli- 
gence community is now under a cloud, that this is dangerous and bad 
for the country and bad for the intelligence community. 

Tt is almost unanimous—there are a few exceptions—not from the 
administration witnesses or from Members of Congress—-that. this 
oversight committee should be formed and, as former Director Colby 
said, the sooner the better. 

So far we have had no input from the administration. I don’t intend 
to wait for it. This committee has got’an obligation and we will sit 
down beginning the 18th of this month and start working. 

Woe will work with the administration or without the administration. 
Tt is entirely up to the President and the members of his staff. 

This committee has always accorded a courtesy to the Executive and 
various membors of the executive branch, and I would hope that the 
executive branch will recognize the reciprocity that they owe us as 
well. 

So, in your discussion during the next week, I hope the Executive 
input will be forthcoming. I have made a request of the entire staff 
and every member of this committee to see whether during this recess 
the staff could get together and start wrestling with many of the 
problems that face us. 

The staff is available to the executive branch, too, for discussions 
during this week. Every member of the staff will be made aware by 
the members of the committee that he serves, of the member’s philos- 
ophy and thinking so that on the 17th we can collate that, and on the 
18th we can start working. 

So, I would hope, Mr. Attorney General, that to the extent that 
you have any input, especially with the Federal Bureau of Investi- 
gation, we would have your thinking by that time. 

Senator Javits. Mr. Chairman, can I have just one word? 

‘Chairman Riercorr. Senator Javits. 

Senator Javrrs. Can you give us 2 more minutes, Mr. Attorney 
General ? 

Attorney General Lev1. Yes; fine. 

Senator Javits. There are two more items that bother me and we 
have heard a lot of talk about the President’s constitutional power to 
conduct forcign affairs. 

The word “conduct” is quoted. It is in some of the cases. The ques- 
tion is we have not heard anything about the Congress power in re- 
spect to foreign affairs, to wit, the advise and consent role, the over- 
sight role, and the right to information in order to advise and consent. 

Those are three critical functions. 
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So, how do you balance those off? It becomes practical in this way: 
If a penal statute or congressional disciplinary action is to apply to 
a classified document, does the President alone have the power to 
classify and what, if any, power does derive from our authority in 
respect to foreign policy to classify or unclassify ? 

Nov, this is a very critical point and I am speaking exactly to the 
point our chairman has just discussed of helpfulness in drafting the 
legislation. 

Chairman Risrcorr. Thank you very much. 

The committee will stand adjourned. Thank you for your time, Mr. 
Attorney General. 

Attorney General Lev. Thank you. 

| The prepared statement of Attorney General Levi and the responses 
to the questions from Senator Javits follow :] 


PREPARED STATEMENT oF Hiox. Epwarp H. Levi, ArrorNey GENERAL OF THE 
UnNirep STATES 


Mr. Chairman and Members of the Committee: 

I appreciate your invitation to discuss with you feday congressional orer- 
sight of intelligence operations. We all recognize the ‘seriousness of the subject. 
Substantive foreign policy determinations and establishment of defenses ade- 
quate for our nation’s security are among the most essential demands upon 
our government. Errors in such decisions carry the potential for immediate 
and severe consequences both for ourselves and for our friends abroad. The 
wisdom of these decisions cannot be guaranteed; we can rely only upon the 
informed judgment of those charged with making and those charged with carry- 
ing out our policy. How our intelligence apparatus is constructed, then, is 
literally a vital question. In addition, it must be of particular concern that any 
system of surveillance be conducted with a serupulons regard for citizens’ rights 
of speech and privacy. The Congress and the President: share the responsibility 
of assuring that the intelligence system employed by this government at once 
provides the information necessary to both policy formation and implementation 
and protects the constitutional rights of the citizenry. 

Among the subjects which I would like to discuss with the Committee are 
these: First, what are the constitutional and institutional constraints on 
Congress’ role in this area: second, how, in providing for performance of 
Congress; legitimate role, can the confidentiality of information essential to 
intelligence operations best be maintained. As to this latter point, one may 
distinguish between the authority of the Congress to obtain information for a 
particular committee or committees, or for the Congress more generally ; the 
authority of the Committee or Congress to publish such information; the state 
of the law as to the power of members of Congress or their staffs under the 
speech and debate clause to divulge such information, and the persistent prob- 
lem, Whenever there are matters of high secrecy, of vompletely unauthorized, 
intended or unintended, disclesures. I would like then te proceed to the topic 
which concerns the role of the Federal Bureau of Investigation as essentially 
au law enforcement agency, and the difficulties which have to be faced if one 
seeks to view its intelligence functions as separate for oversight purposes. 

While responsibility is shared for ultimate sueeess in constructing viable 
intelligence procedures and formulating intelligence policy, the mode of dis- 
charge of this responsibility by: the Executive and Legislative Branches must. 
differ. Congress may by statute set policy in those areas zranted for its considera- 
tion by the Constitution and may determine acceptable procedures for ofticers 
and agents of the federal government. It may gather information necessary ‘to 
this function. Daily implementation of policy and interstitial policy formation, 
particularly in foreign affairs, is an Executive function. This Separation of 
Lowers is, of course, basic to our government. As state] by the Supreme Court 
one week ago in Buckley v. Valeo, Slip, op. at 118-114: 

“... all litigants and all of the courts which have addressed themselves to 
the matter start on common ground in the recognition of the intent of the 
Framers’ that the powers of the three great branches of the National Govern- 
ment be largely separate from one another.” 
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The limits upon the powers of the respective Branches are distinctions of de- 
gree, Hach branch has at times crossed into the area of another, and I suggest the 
Framers assumed a certain flexibility in this regard. But recognition of the con- 
straints of the principle is required of all branches, as Jefferson pointed out in 
his Notes on the State of Virginia. The line must be drawn, The Supreme Court 
drew that line in Buckley, supra, but more often the line must be drawn by forces 
of institutional self-restraint. The importance of oversight is not challenged by 
saying that a line must be drawn there also. There is a question of how far a 
committee can go in monitoring intelligence operations for legitimate legislative 
purposes before the tendency develops to attempt to manage them. The oversight 
bill submitted by the Chairman of the Senate Select Committee last Thursday, 
S. 2893, would create an intelligence committee “to assure that such activities 
are in conformity with the Constitution and laws of the United States.” The bill 
further requires that the committee be kept “fully and currently informed with 
respect to intelligence activities,” and that no significant covert or clandestine 
operation (other than activities solely for the collection of intelligence) go for- 
ward “unless and until the Committee ... has been fully informed of the pro- 
posed activity.” Members of Congress as well as the President have a duty to 
our Constitution, but it is the President’s responsibility under Art. II, Section 3 
of the Constitution to “take care that the laws be faithfully executed.” I do 
not question for a moment the need of such # committee for information sufficient 
for its legitimate purposes. But the line between that information which is 
needed for these purposes and the information necded to assume managerial 
duties is, in my view, the determinant of what information can properly be re- 
quired. Thus Senator Fulbright, in commenting on a proposed amendment to the 
Mutual Security Act of 1957. containing a “fully and currently informed” re- 
porting requirement, stated: 

“Under our system of Government the very fact that we have a legislative and 
executive branch necessitates that one branch must, occasionally, accord to the 
other branch a certain degree of trust. If the amendment of the Senator from 
Wyoming means anything, it means that he is not satisfied with the way the 
executive branch is administering the law, and he wants the legislative branch to 
take over that function by requiring full and current reports, why does the 
Senator want that if it is not to assume the responsibility which is in the Execu- 
tive? If we are to be fully informed, then I suppose we should take the respon- 
sibility of administering the law day by day. It is a wholly unworkable approach 
to this problem.” 103 Cong. Ree. 9150. , 

The amendment was defeated. The point is delicate but fundamental. 

Whatever mechanisms are devised for Congressional intelligence oversight, 
they must leave to the Executive such discretion as the Constitution places in his 
Office and the ability to act within his sphere without unwarranted and debilitat- 
ing restraints. Some procedures which might work in other areas will be inappro- 
priate in a field as volatile and sensitive as foreign intelligence. The impediments 
commonly associated with intermediate bureaucracies would here serve neither 
the Congress nor the nation. “Energy in the Executive,” wrote, Hamilton in 
Federalist No. 70, “is a leading character in the definition of good government. 
It is essential to the protection of the community against foreign attacks; it is 
not lesg essential to the steady administration of the laws.” The Executive 
must retain the freedom to respond to what Jefferson in the context of the 
Louisiana Purchase called the “fugitive occurrence’ demanding prompt and 
decisive action. The President too is the representative of the people, and his 
Office was designed to afford a capacity for action and decision. 

A specific aspect of Separation of Powers raised by oversight of agencies 
charged with gathering foreign intelligence and of the Federal Bureau of In- 
vestigation’s criminal investigatory functions is the existence of privileged in- 
formation within the Executive Branch. The doctrine of “Ixecutive privilege” 
has come through a stormy season, yet in the eye of that storm, the Supreme 
Court affirmed the constitutional basis of the privilege and, when properly 
utilized, its essential public purpose. In United States v. Niwon, 418 U.S. 688 
(1974), the Court stated : 

“The privilege is fundamental to the operation of government and inextricably 
rooted in the separation of powers under the ‘Constitution. 

* * * * * * * 

“Nowhere in the Constitution ... is there any explicit reference to a privilege 
of confidentiality, yet to the extent this interest relates to the effective discharge 
of a President’s powers, it is constitutionally based.” 


66—418—76——381 
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The Court, while requiring production of material over a claim of privilege by 
the Executive in that case, was careful to emphasize that the information sought 
was not claimed to involve military, diplomatic, or sensitive national security 
secrets. 

The Supreme Court quoted from the 1948 opinion of Justice Jackson in CO & 8 
Air Lines v. Waterman Corp., 383 U.S. 103, 111, “The President, both as Com- 
mander-in-Chief and as the Nation’s organ for foreign affairs, has available 
intelligence services whose reports are not and ought not to be published to the 
world’, and from Chief Justice Vinson’s opinion in 1953 in United States v. 
Reynolds, 345 U.S. 1, where the Court said: 

“Tt may be possible to satisfy the court, from all the circumstances of the case, 
that there is a reasonable danger that compulsion of the evidence will expose 
military matters which, in the interest of national security, should not be di- 
vulged. When this is the case, the oceasion for the privilege is appropriate, and 
the court should not jeopardize the security which the privilege is meant to pro- 
tect by insisting upon an examination of the evidence, even by the judge alone 
in chambers.” 

Admittedly, the Court in United States vy. Nixon, as it pointed out in a footnote, 
was not concerned “with the balance between the President’s generalized interest. 
in confidentiality and the need for relevant evidence in civil litigation, nor with 
that between the confidentiality interest and congressional demands for informa- 
tion, nor with the President’s interest in preserving secrets.” There may be dis- 
agreement as to whether the Congressional claim for information is stronger or 
less strong than that of the judiciary in criminal proceedings or of a grand jury. 
The District of Columbia Circuit's decision in Senate Select Committec vy. Nixon 
suggests that the answer depends on partieular circthustances. As you recall, in 
that case—the only case concerning a claim of execufive privilege as against : 
congressional committee subpoena—the Court held that the committee's need for 
the information was not sufficient to overcome the xeneral need for executive 
confidentiality, even though the same court had earlier held, in Niron v. Sirica, 
that the grand jury’s need for the same information was sufficient to defeat the 
generalized claim of privilege. 

The Senate Select Committee decision, however, rests clearly on the point that 
the privilege applies to congressional, as well as judicial, subpoenas. As the 
Supreme Court. stated in Wnited State v. Nixon, the claim of privilege “can be 
said to derive from the supremacy of each branch within its own assigned areas 
of constitutional duties,” and pointed out that the fact that there is no provision 
in the Constitution for a presidential privilege as to the President’s eommimnniea- 
tions corresponding to the privilege of Members of Congress was not dispositive of 
the issue as to whether there was such a privilege. 

There is one area of confidentiality which IT wish to emphasize as of special 
importance in the context of oversight of the Federal Bureau of Investigation, 
I refer here to the privilege with respect to investigatory files. Attorney General 
Jackson stated cogently and succinctly the justification for withholding certain 
material in gueh files even from the Congress in an official opinion letter ty 
Chairman Vinson of the House Committee on Naval Affairs. 

“[{DJisclosure of the reports would be of serious prejudice to the future use- 
fullness of the Federal Burean of Investigation ... [Much of this information 
is given in confidence and can only be obtained upon pledge not to disclose its 
sources, A disclosure of the sources would embarrass informants—sometimes in 
their employment, sometimes in their social relations, and in extreme cases might 
even endanger their lives. We regard the keeping of faith with confidential 
informants as an indispensable condition of future elficiency.” 40 A.G. Op. 45, 
4647. 

The then Attorney General went on to observe, “Disclosure of information 
contained in the reports might also be the srossest kitul of injustice to innocent 
individuals. Investigative reports include leads and suspicions, and sometimes 
even the statements of malicious or misinformed people.” 

The necessity of at times withholding investigatory files from Congress has 
been analyzed by Professor Cox as follows: 

“A judicial proceeding is usually adversary. The plaintiff and defendant mar 
be expected to call for observance of rather strict rules of evidence which would 
exclude most of the contents of such files as hearsay or otherwise incompetent 
long before reaching any question of privilege. In legislative hearings the com- 
mittees quite properly refuse to confine themselves to evidence competent in 
a court. There are no parties. The Executive must therefore take it upon itself 
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to protect individuals against disclosure of untested allegations and reports. It 
is all too clear that fairness requires some protection for the individual; it is 
also beyond argument that the interests of efficient administration are thereby 
served, Men and women will be less willing to tuke positions in the government 
if they know that they thereby open themselves to publication of rumors and 
false allegations. Informants will be less likely to come. forward with informa- 
tion, The government may shrink from conducting a thorough investigation 
knowing the risk of abuse of what it gathers. Few individuals whose files were: 
publicized in congressional hearings conducted by a publicity-secking Senator: 
or Representative would ‘think themselves protected by the rights to cross-- 
examine and offer opposing testimony. For such reasons few of the present 
critics of executive privilege found fault with Presidents Roosevelt, Truman and 
Eisenhower for withholding intelligence or loyalty and security files.” Cox, 
Eaxccutive Privilege, 122 U.Pa.1..Rey. 1383, 1426-27 (1974). 

Wide ranging demands by an oversight committee for personal investigatory 
matter, and certainly the public disclosure of such material, would vitiate the 
purposes of the Privacy Act and of the Frecdom of Information Act’s exemption. 
The purpose of the Privacy Act, expressed in section 2(b), was to provide “safe- 
guards for an individual against the invasion of personal privacy.” This was 
accomplished, among other means, by establishing the strict limitations con- 
tained in 5 U.S.C. § 552a(b) on the permissible dissemination, disclosure, and use 
of information about individuals without their prior consent. The same policy 
is embodied in Exemption 7 to the Freedom of Information Act’s compulsory 
disclosure requirement—5 U.S.C, § 552(b) (7). That section, as amended in 1974, 
exempts investigatory records compiled for law enforcement purposes from 
disclosure when disclosure would “constitute an unwarranted invasion of per- 
sonal privacy.” At the same time, Exemption 7 recognizes that disclosure of 
investigatory files may seriously endanger law enforcement interests. Accord- 
ingly, investigatory files are exempt from compulsory disclosure when disclosure 
would, among other things, reveal the identity of a confidential source or con- 
fidential information furnished by a confidential source, “disclose investigative 
techniques and procedures,” or “cndanger the life or physical safety of Iaw 
enforcement personnel.” 

Both the Privacy Act and the Freedom of Information Act provide specifically 
that their intent was not to prevent dissemination of information to the Con-- 
gress, (5 U.S.C. 552(a) (b)(9)—Privacy Act.) In the past broad demands for this 
kind of information by committees have becn infrequent. But if there were broad 
demands in the future, the protection announced by these Acts would become 
illusory. Moreover, protection would not be just dependent upon safekeeping of 
the material by the committees. I fear that routine release of personal informa-- 
tion from criminal investigatory files would create the potential for and, in- 
evitably, the suspicion and the fear of misuse of that information. ° 

Tixecutive privilege, constitutionally grounded as it is as an incident of 
Executive power, and recognized by the courts as such, is not in my view sub- 

. ject to legislative annulment, Should that privilege be invoked in circumstances 
decmed inappropriate by the proposed committee, the possibility of litigation of 
the question exists, I would note, however, that it is by no means clear that a 
court will accept jurisdiction over such an issue or that a court would or could 
produce any firm or (from the perspective of the Congress) even desirable guide- 
lines. See Senate Select Committce on Presidential Campaign Activities v. Nixon, 
498 F, 2d 725, 732 (D.C. Cir. 1974). 

I would anticipate that invocation of an absolute privilege against disclosure: 
of information to a congressional intelligence oversight committee would be a 
rare occurrence, With regard to the recently completed investigations, the Presi- 
dent has turned over to the Congress an extraordinary amount of highly sensitive 
information in order that the committees might carry out their mission. Success- 
ful democracies achieve an accommodation of competing values. 

I believe the point is well made in a recent lecture by J udge Henry Friendly 
of the United States Court of Appeals for the Sccond Cireuit. Judge Friendly, 
one of our country’s most distinguished jurists, wrote as follows: “It is no 
accident that we should recently have been witnessing a series of near con- 
frontations over the desires of congressional committees to burrow ever more 
deeply into the files of the Dxecutive Branch. T have not made the study needed 
to arrive at a judgment just where the lines should be drawn, and it would be 
improper for me to express an opinion if I had one. But it eannot be wrong to 
suggest that both sides did well to work out accommodations; that the courts 
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should not be called upon too often to umpire contests between the other hranches; 
that while the Executive should not force Congress into protracted judicial pro- 
ceedings in order to obtain urgently needed information, Congress may be wise 
sometimes to settle for less than its maximum demands, since, on the one hand, 
not everything in Presidential and departmental files is truly confidential and, 
on the other, Congress does not really require, or ‘at any rate need to divulge, every 
last nugget of sensitive information in order to legislate intelligently or to dis- 
charge its duties as the grand inquest of the nation. Although neither Congress 
nor the Executive should sacrifice fundamentals, the spirit of the framers calls 
for what the Supreme Court has termed a “formula of compromise.” Just as 
Presidents should recall the wisdom of Washington in giving the House of Repre- 
sentatives everything it wished about the failure of the St. Clair Expedition, 
so legislators should reflect on what Senator Hessenden said in defending the 
legality of a Senate inquiry into John Brown's raid: 

“FE am ready to use judiciously, calmly, moderately, all the power which I 
believe is necessary and inherent, in order to do that which I am appointed to 
Cie eee? 

Judge Friendly adds with respect to the last quotatien: “The adverbs are as 
important as the assertion.” 

I have raised the subject of executive privilege for one important reason: to 
urge that any system which you establish leave room for accommodation of the 
Presidential obligation to maintain seerecy and the congressional need for in- 
formation, through various arrangements which the two branehes have in the 
past devised, and which have been generally satisfactory. I think it would be 
a mistake for the Congress to disable a committee from azreeing to accept certain 
information with the understanding that it shall not be further disclosed or from 
adopting some other means of accommodation. Such a restriction would eliminate 
one of the principal buffers that have cushioned what mizht otherwise have been 
repeatedly harmful collisions between the two branches in the past. 

In suggesting such arrangements, however, I must emphasize that assurance 
of tight and enforceable procedures to maintain the confidentiality of the sensi- 
tive information with which the proposed committee will be largely concerned 
will be a prerequisite to a conscientious decision to disclose by the Executive. 
The dangers of disclosures of the nature anticipated and their potential impact 
upon the efficacy of our intelligence apparatus was advanced by Jay in Federalist 
No. 64 where he wrote that those who would supply useful intelligence “would 
rely on the secrecy of the President” but would not confide “in that of the Senate 
and still less in that of a large popular Assembly.” Jay’s premise bears articnla- 
tion in the current climate—not all secrets are intended merely to save an Ad- 
ministration embarrassment. 

Secrecy, despite the unpopular reputation it now has, is a responsibility of the 
governors of any State in the conduct of certain affairs. Intelligence operations 
are the prime example of such affairs, and for that reason the task of the mem- 
bers of the proposed oversight committee will be, as the decisions involving for- 
eign intelligence have always been for the President, ¢xtremely difficult and 
taxing. The committee will have to accept the responsibility of legislatively re- 
sponding to specific information without the benefit of the vigorous public debate 
from which the policy of a free government ordinarily draws its vitality. De- 
cisions in this area cannot be made by referendum. Intelligence oversight is a 
quintessential case in which, in Edmund Burke’s phrase. the people must rely 
upon the judgment of their representatives as well as their industry. Unless we 
are to depart from the judgment of statesmen from the beginning of time and 
forgo intelligence gathering altogether, we must accept some of the burdens of its 
endemic secrecy. ; 

Since secrecy is essential, I would like to address the mechanisms for its 
assurance which might be established. Adequate procedures for confidentiality 
would, in my view, form the comerstone of a cooperative relationship between the 
proposed committee and the Executive. I stress cooperation. The branches of 
xovernment were not designed to be at war with one another. The relationship 
was not to be an adversary one, though to think of it that Way has become 
fashionable, Inevitably in a system of divided powers there are points where 
responsibility conflicts, where legitimate interests and demands appear on either 
side. The essence of compromise is that there be no surrender of principle or 
power on either side, but a respect for the responsibility of others and recogni- 
tion of the need for flexibility and reconcilation of conipeting interests. Insti- 
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tutional self-restraint does not mean that we must have a government of hesi- 
taney. It does mean that the duty to act is coupled with a duty to act with care 
and comity, 

Creation of viable procedures by which classified information will be pro- 
tected from public disclosure has to be scen against the background that Con- 
gressmen and their staffs have immunity from judicial process with respect to 
their legislative acts—acts that include, under the Supreme Court’s decision in 
Gravel v. United States, 408 U.S. 606 (1972), the public disclosure of classified 
material in the course of congressional debates and hearings. The immunity from 
external sanction, absent any viable system of protection enforced by the Congress 
itself, inevitably reinforces the possibility that dangerous disclosures, however 
motivated, will occur. : 

Whether any or all of this information should be classified is not the issue. 
Rather the issue is whether any one Representative, Senator, or staff member, or 
even a majority of any committee should have the unbridled power to make 
that decision. Today, once information is disclosed to them, they do have that 
wower whether under their immunity or through “leaks,” with the result that 
when any one Congressman, Senator, or staff member personally believes that 
the information should be made public, it can be made public. 

This is true, although the result may be to halt, obstruct, or otherwise inter- 
fere with the lawful operations of the Government. So long as this power exists 
and is exercised, one may expect serious reservations on the part of the Hxecu- 
tive to the furnishing of classified information to an oversight committee. 

What can be done? S. 2893 takes a step in the right direction by creating a 
procedure by which disclosure may be authorized, and prohibiting disclosure 
except as authorized, The procedure, however, provides that the final decision 
is to be made either by the Senate in closed session or by the Committec itself. 
As to release by the Committee itself, I wonder if it is the best resolution to 
permit five members of any committee ito have such a power. As to release by the 
full Senate, with all due respect, one has to emphasize the difficultics that must 

- be met if such a procedure is properly to safeguard classified information. Simply 
put, ithe danger of public disclosure depends, in part, on the number of persons 
who have access to information. Moreover, assuming that the House had a 
similar procedure for a similar oversight committee, or if the committee were 
joint, one can easily imagine oe house voting to publish and the other not. 

There are other alternatives. Section 112(b) of Title I of the United States 
Code, for example (the so-called Case Amendment), provides that the Adminis- 
tration shall transmit to the Congress international agreements, but the President 
may require that an agreement be held in confidence until he determines that 
secrecy is no longer essential. The Congress retains, of course, the ability to bring 
its not inconsiderable political power to bear in favor of lifting the injunction 
to secrecy. : 

A precedent with less assurance of success, but perhaps workable, would be 
the procedure agreed upon betaveen the President and the House Select. Com- 
mittee under which the Committee could not release information given it if the . 
President certified in writing that public disclosure would jeopardize national 
security. The Committee retained the option, however, of seeking judicial resolu- 
tion should a dispute over release arise. 

Whatever system is devised for determining whether disclosure should be made, 
there must be some means to ensure that ithe system is not circumvented by dis- 
closures that have not been approved. Could there not be a clear statement by 
the Congress that members or staff responsible for leaks will be subject to 
penalty ? The bills which I have examined contain no adequate sanction provision, 
if such a provision is desired. 

There are, I know, severe practical obstacles to congressional enforcement of 
rules against disclosure. Perhaps the only appropriate comment for me to make 
is that I believe this is a most important and difficult problem which has to be 
looked at directly, I trust, by this Committee. 

In short, as you review various proposals for oversight committees, I would 
urge that it is in the interest of our country, and in the mutual interest of both 
the Congress and the Executive to create procedures, sanctions, and controls 
which adequately assure that classified information provided the committee will 
be maintained safe from disclosure. Congressional involvement in decisions relat- 
ing to. intelligence activity should not, and I trust, will not mean that there 
will be no confidentiality to intelligence practices or that there will be a perma- 
nent on-going revelation of all practices for the purpose of public debate. There 
is a burden, as I have said, to the necessity for some secrecy, Without assurance 
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an that point, the committee will never be able to play the role which has been 
eenvisioned for it. 

Finally, I wish to raise with the Committee the problems which I believe will 
he present when Congressional oversight of intelligence ‘activities is chartercd so 
broadly as to include oversight of important segments of the Federal Bureau of 
Investigation which are essentially of a law enforcemént character, and which 
should be closely related and tied to law enforcement: This includes domestic 
security as well as counterintelligence responsibilities of the Bureau. 

Unlike agencies such as tthe CIA, whose mission is the collection and evalua- 
tion of intelligence, the FBI is essentially a law enforcement agency. Its prineipal 
responsibility is the detection and investigation of violations of the Federal 
criminal laws. This is the direction which must be emphasized. It is the direction 
Attorney General Harlan Fiske Stone emphasized when le stated: 

“The Federal Bureau of Investigation is not concerned with political or other 
opinions of individuals. It is concerned only with their conduct and then only 
when such conduct is forbidden by the laws of the United States. When a police 
system: passes beyond these limits, it is dangerous to the proper administration 
of justice and 'to human liberty, which it should be our first concern to cherish.” 

As I indicated in my statement before the Senate Select Committee on Intel- 
ligence Activities last December, it does not follow from Stone’s sound warning, 
for example, that domestic security investigations conducted by the Bureau are 
outside the Bureau’s proper functions. It does follow that those investigations 
should be conducted only to ascertain information on activities which involve or 
will involve the violation of federal law. The detection. of crime in many areas 
(and not only the domestic security area) requires preparation and at least some 
knowledge of what. activities are taking place. This fs true, for example, in 
organized crime investigations, as well as in domestic security investigations. 
While these responsibilities of the Bureau may be characterized as intelligence 
activities, they are, as they should be, directed toward iis criminal law enforce- 
inent function. 

The point I have made about domestic intelligence investigations applies as well 
to FBI counterintelligence activities, which have a similar law enforcement 
nexus derived from the antiespionage statutes. While the results of these activi- 
ties may on occasion manifest themselves in forms other than criminal prosecu- 
tion, the connection with law enforcement is inseparable. 

In the foreign intelligence area, the work of the Burean is almost invariably 
related to counterintelligence, and thus to law enforcement. It is true that some 
foreign intelligence activities by the Bureau are conducted, subject to the ap- 
proval of the Attorney General, at the request of other intelligence agencies. As to 
these responsibilities, which comprise only a small part of the FBI's investigative 
activities, the oversight of the intelligence agencies requesting the cooperation of 
the Bureau, necessarily will entail review of the judgments and policies reflected 
in such agencies’ requests for the assistance of the Bureau. Separate oversight 
jurisdiction would not seem to be necessary. 

In drawing your attention to this basic difference between the primary 
investigatory activities of the Bureau and other agencies’ intelligence activities, 
IT do not mean to suggest that there are no similarities: certainly some of the 
methods and techniques utilized are similar. Nor do T mean to suggest that 
there are no differences between the Bureau's activities:in the domestic security 
or counterintelligence areas and its activities in the mere traditional criminal 
law areas: in the former the importance of timely information and the value 
of a predictive capability is often greater than in the letter. Rather, my point 
is that these activities are an integral: part of the hasié law enforcement fune- 
tion of the Bureau and that there is a problem if. for purposes of oversight, 
they are separated out and included within oversight of intelligence activities 
not law enforcement related. Put in another way, I think it is important that 
these activities be viewed both within and outside the Bureau in a law enforce- 
ment setting, and this is one reason why any system of oversight should deal 
with the Burean as a unit. There is a further reason for oversight to he directed 
to the Bureau as a whole. The various investigatory functions of the Bureau 
are inseparably related. As a result, oversight which is directed at, for example, 
intelligence activities to the exclusion of law enforcement functions would have 
a disturbing potential for generating conflicting congressional guidance. 

Our experience in developing guidelines governing the activities of the Bureau 
may be illustrative. The Department. of Justice has been engaged for many 
months in the drafting of these guidelines. They are taking a long time to 
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develop, I am sorry to say, but I know they will be useful not only as guidelines 
but as the basis for statutory changes, exccutive orders and rules. This task 
has impressed upon us the interrelationship of these activities and of the. 
policies that should control them. The very exercise of the guidelines and much 
of their value, is to see the Bureau’s activities, when the guidelines are com- 
pleted, as interrelated and imposing similar standards unless departures in 
standards are clearly justified. The effectiveness of congressional review of the 
guidelines will be maximized if they are seen as a whole rather than carved 
into segments for consideration by various committecs, each with its special 
concerns and interests. 

It should be clear that my objections to including these activities of the 
FBI in comprehensive intelligence oversight are not objections to the congres- 
sional review of these aspects of the Bureau’s operation or the Department's 
supervision of it. I welcome and encourage such review whether the oversight 
is conducted by the committee designated with that general responsibility or 
by a committee reviewing intelligence policies of which the activities of the 
Bureau are an incidental part. 

I have attempted to describe what I believe are some of the critical con- 
siderations that must enter the design of a system of oversight in this sensitive 
area, a system that will ensure that Congress can fulfill its constitutional 
responsibilities and respond to the vital interests of the public in protecting the 
security of the nation and, at the same time, protecting our citizens’ rights. 
I know that, in describing the problems, I have not gone far in suggesting any 
very firm answers. In part that is because I am not sure I know what the best 
answers are. But in part, too, it is because you are better judges than I of the 
kinds of Congressional arrangements that are best suited to addressing the 
problems and concerns I have described. I would add only that oversight car- 
ries with it, as I am confident you know, a heavy responsibility—a responsibility 
that is properly yours under our Constitution, a responsibility that can be exer- 
cised, and must be, “judiciously, calmly, moderately.” As Judge Friendly said, 
“The adverbs are as important as the assertion.” 


OrricE oF TILE ATTORNEY GENERAL, 
Washington, D.C., March 5, 1976. 
Hon. Jacos K. JAVITS, 
U.S. Senate, 
Washington, D.C. 

Dear Senator Javits: This is in response to your letter of February 18, 1976, 
requesting my views on certain questions which arose during my testimony 
before the Senate Government Operations Committee on February 6. 

Question 1. Assaming that Congress has the authority to obtain confidential 
or classified information for the use of either Ilouse or for a particular committee 
or committees, does a committee have the authority on its own to disclose such 
information or is such action subject to the control of the parent House? 

Answer. Generally speaking, Congressional committces owe their existence 
and all of their powers to the Ilouse which creates them. Under Article I, Sec- 
tion 5, Clause 2, of the Constitution, “Each IZouse may determine the Rules 
of its Proceedings.” Likewise, each Tlouse, as a whole, may determine the juris- 
diction and rules of proceedings of its committees. These rules may include 
proéedures providing for a reS8triction on disclosure of information obtained 
by the committees to the public. Furthermore, it would appear that the parent 
JIouse may modify committee rules at any time. Of. United States v. Ballin, 
144 U.S. 1, 5 (1892). In sum, it is my view that a Congressional committee has 
only such authority as is given it by the House which created it. The parent 
Wouse has the power not only to direct its committees to be responsive to the 
public’s need to know, but also to direct them to be discrect. In an area such 
as intelligence oversight, it is my view that the latter approach, as a matter 
of policy, is necessary. The mechanisms through which full louse control over 
committee disclosure can be enforced are discussed in answer to question 4. 

' Question 2. Leaving aside the appropriations power if the Congress enacted 
a substantive law over thePresident’s veto prohibiting a particular operation or 
category of operations, would such a law be constitutional? 
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Answer. It is difficult to give a categorical answer to this question because of 
the variety of circumstances encompassed by the phrase “particular operation or 
category of operations.” My answer, then, must be one of approach rather than 
specific application. It was stated by Justice Jackson: 

When the President takes measures incompatible with the expressed or 
implied will of Congress, his power is at its lowest ebb, for then he can rely 
only upon his own constitutional powers minus any constitutional powers of 
Congress over the matter. Courts can sustain exclusive presidential control 
in such a case only by disabling the Congress from acting upon the subject. 
Presidential claim to a power at once so conclusive and preclusive must he 
scrutinized with caution, for what is at stake is the equilibrium established 
by our constitutional system. 


Youngstown Sheet € Tube Co, v. Sawyer, 343 U.S. 579, 637-38 (1952) (Jackson, J., 
concurring). At the same time, a necessary corollary to this is that a Con- 
gressional enactment might attempt so to confine the sphere of Executive action 
as to disable the President from fulfilling the constitutional obligations imposed 
on him, and thus, as much as Executive action in derogation of Congressional 
responsibility, upset “the equilibrium established by cur constitutional system." 
In this sense, there seems to me an area of exclusive presidential power, even 
apart from those matters confided expressly to Presidential authority alone. I 
doubt, however, that the area is susceptible of abstract and categorical definition. 
Instead, as I stated in my testimony, these problems are matters of degree. They 
can be resolved, and have been resolved, successfully on the whole, by accom- 
modation founded on mutual respect and recognition by each branch of the 
responsibilities, and consequent authority, of the other. 

Question 3. In what circumstances would a law which seeks to establish 
methodology and procedures to govern executive-legislative relations in the area 
of intelligence oversight raise constitutional questions ? 

Answer. Again, an attempt to answer so general a question in a reasoned 
fashion must suffer from “[t]he sheer multiplication of matters to which atten- 
tion must be directed, and the resulting dispersion of thought, when a legal 
proposition is being formulated in the abstract.” Hart and Wechsler, The Federat 
Courts and the Federal System (2d ed. 1973) 67. There are, however, two ex- 
amples of particular relevance to the present inquiry, both of which were de- 
veloped in the statement which I submitted to the Government Operations Com- 
mittee on February 6. First, a law which, in seeking to establish methodology 
and procedures to govern Executive-Legislative relations in the area of intelli- 
gence oversight, seeks in any substantial degree to give to a Congressional com- 
mittee day-to-day management functions with regard to intelligence operations 
would raise Separation of Powers questions. Second; any attempt legislatively 
to restrict proper exercise of Fxecutive privilege, which was recognized in 
United States v. Niron, 418 U.S. 683 (1974), as a necessary concomitant of the 
President’s constitutional responsibilities, would, in my view, violate Separation 
of Powers principles. 

Question 4. Under what circumstances might it be c mstitutionally permissible 
to impose restrictions upon the right of a member of Congress to disclose con- 
fidential or classified information in the exercise of his legislative function? 
Would penalties imposed by the Congress itself for a breach of an executive 
session by a member constitute an unconstitutional limitation on the speech and 
debate clause? 

Article I, Section 5, Clause 3, of the Constitution states: . 

Each House may determine the Rules of ifs Proceedings, punish its Mem- 
bers for disorderly Behavior, and, with the Concurrence of two thirds, expel 
a Member. 


Thus, the Constitution leaves to each House the determination of what restric- 
tions on disclosure of information by one of its Members in the course of legis- 
lative functions would be appropriate. Restriction of public disclosure of infor- 
mation received in executive session would appear so integral to the integrity of 
the Congress and its processes that it must be deemed encompassed in this 
diseretion.? 

Enforcement of such restrictions is a separate question. Art. IT, Section 6, Clause 
1, of the Constitution provides that, with regard to “any Speech or Debate in 
either House,” a’ Senator or Representative “shall not be question in any other 


} The Supreme Court has stated that “the right to expel extends to all cases where the 
offense is such as in the judgment of the Senate is inconsistent with the trust and duty of 
a Member.” In re Chapman, 166 U.S. 661, 669-70 (1897). 
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Place.” It thus prohibits the Executive Branch from bringing prosecutions relat- 
jing to the legislative functions of Members of Congress or their staffs. See Gravel 
v. United States, 408 U.S. 606 (1972). While Members may not be held account- 
able “in any other Place,” Article I, Section 5, Cluase 3, set out above, specifically 
anticipates that Members of Congress will be held responsible to their House 
for violations of its rules. Punishment by that IIlouse can, where appropriate, 
include expulsion. The “Speech and Debate Clause” would thus not shield a 
Member from punitive action by the House of which he is a Member for con- 
duct constituting “a breach of an executive session.” 

I hope that these views are of some service to you. ‘ 

Sincerely, 
Epwarp I, Levi, 
Attorney General. 


Whereupon, at 11 a.m., the hearing was adjourned. ] 
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[S. 189, 94th Cong., 1st sess.] 


A BILL Relating to the necessity of reorganizing certain departments and agencies of the 
executive branch, and for other purposes 


Be it enacted by the Senate and House .of Representatives of the United 
States of America in Congress assembled, That (a) in order to provide the 
Congress with an improved means for formulating legislation (1) involving 
- reorganizations of certain departments and agencies of the United States engaged 
in the surveillance of individuals for 'the purpose of assuring the protection of 
certain rights, and (2) involving the intergovernmental relationship between the 
United States and the States as such relationship involves the areas of sur- 
veillance of individuals and the need to protect such rights, there is established 
a joint committee of the Congress which shall be known as the Joint Committee 
on the Continuing Study of the Need to Reorganize the Departments and Agencies 
Engaging in Survellance (hereafter referred to as the “joint committee”). The 
joint committee shall be composed of the following Members of Congress: 

(1) eight Members of the Senate, four to be appointed by the majority leader 
of the Senate and four to be appointed by the minority ‘leader of the Senate; and 

(2) eight Members of the Ilouse of Representatives, four to be appointed by 
the majority leader of the House of Representatives and four to be appointed 
by the minority leader of the House of Representatives. 

(b) The joint committee shall select a chairman and a vice chairman from 
among its members. 

(ce) Vaeancies in the membership of the joint committee shall not affect the 
power of the remaining members ‘to execute the functions of the joint committee 
and shall be filled in the same manner as in the case of the original appointment. 

Sec. 2. It shall be the function of the joint committec— 

(a) to make a continuing study of the need to reorganize the departments 
and agencies of the United States engaged in the investigation or surveillance 
of individuals, including, as a part of such study, the extent and the method 
of investigation or surveillance of individuals by any department, agency, or 
independent establishment of the United States Government as such investigation 
or surveillance relates to the right to privacy, the authority for, and the need 
for such investigation or surveillance, and the standards and guidelines used 
to protect the right to privacy and other constitutional rights of individuals; 

(b) to make a continuing study of the intergovernmental relationship between 
the United States and the States insofar ag that relationship involves the area of 
investigation or surveillance of individuals; 

(c) as a guide to the several committees of the Congress dealing with legis- 
lation with respect to the activities of the United States Government involving 
the area of surveillance, to file reports at least annually, and at such other times 
as the joint committee deems appropriate, with the Senate and the House of 
Representatives, containing its findings and recommendations with respect to 
the matters under study by the joint committee, and, from-time to time, to make 
such other reports and recommendations to the Senate and the House of Repre- 
sentatives as it deems advisable. 

Src. 8. Nothing in this Act shall give the joint committee, or any subcommittee 
thereof, jurisdiction to examine any activities of agencies and departments of 
the United States Government conducted outside the territorial boundaries of 
the United States: Provided, That the joint committec shall have authority to 
include within its reports recommendations concerning means to have the Con- 
gress oversee the activities of agencies and departments of the United States 
eonducted outside the boundaries of the United States, 

Src. 4. In carrying out its functions, the joint committee shall, at least once 
each year, receive, subject to the exception provided for in section 8, the testi- 
mony, under oath, of a representative of every department, agent, instrumental- 
ity, or other entity of the Federal Government, which engages in investigations 
or surveillance of individuals, such testimony to relate to— 

(a) the full scope and nature of the respective department’s, agency’s instru- 
mentality’s, or other entity’s. investigations or surveillance of individuals; and 


(487) 
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(b) the criteria, standards, guidelines, or other general basis utilized by each 
such department, agency, instrumentality, or other entity in determining whether 
or not investigative or surveillance activities should be initiated, carried out, 
or maintained. 

Sec. 5. (a) The joint cominittee, or any subcommittee thereof, is authorized, 
in its discretion, (1) to make expenditures, (2) to employ personnel, (8) to 
adopt rules respecting its organization and procedures, (4) to hold hearings, 
(5) to sit and act at any time or place, (6) to subpena witnesses and documents, 
(7) with the prior consent of the agency concerned, to use on a reimbursable 
basis the services of personnel, information, and facilities of any such agency, 
(8) to procure printing and binding, (9) to procure the femporary services (not 
in excess of one year) or intermittent services of individual consultants, or 
organizations thereof, and to provide assistance for the training of its profes- 
sional staff, in the same manner and under the same conditions as a standing 
committee of the Senate may procure such services and provide such assistance 
under subsections (i) and (j), respectively, of section 202 of the Legislative 
Reorganization Act of 1946, and (10) to take depositions and other testimony. 
No rule shall be adopted by the joint committee under clause (3) providing that 
a finding, statement, recommendation, or report may be made by other than a 
majority of the members of the joint committee then holding office. . 

(b) (1) Subpenas may be issued under the signature of tthe chairman of the 
committee or of any subcommittee, or by any member designated by such chair- 
man, when authorized by a majority of the members of such committee, or 
subcommittee and may be served by any person designated by any such chairman 
or member. 

(2) Each subpena shall contain a statement of the committee resolution au- 
thorizing the particular investigation with respect to which the witness is sum- 
monded to testify or to produce papers, and shall contain a statement notifying 
the witness that if he desires a conference with a representative of the committee 
prior to the date of the hearing, he may eall or write to counsel of the committee. 

(3) Witnesses shall be subpenaed at a reasonably sufficient time in advance of 
any hearing in order to give the witness an opportunity to prepare for the hear- 
ing and to employ counsel, should he so desire. The chairman of the joint com- 
mittee or any member thereof may administer oaths to witnesses. 

(ec) The expenses of the joint committee shall be paid from the contingent 
fund of the Senate from funds appropriated for the joint committee, upon vouch- 
ers signed by the chairman of the joint committee or by any member of the 
joint committee authorized by the chairman. 

(d) Members of the joint committee, and its personnel, experts, and consult- 
ants, while traveling on official business for the joint comimittee within or outside 
the United States, may receive either the per diem allowance authorized to be 
paid to Members of the Congress or its employees, or their actual and necessary 
expenses if any itemized statement of ‘such expenses is attached to the voucher. 

(e)(1) The District Court of the United States for the District of Columbia 
shall have original jurisdiction, without regard to the suin or value of the matter 
in controversy, of uny civil action heretofore or hereafter brought by the joint 
committee to enforce or secure a declaration concerning the validity of any sub- 
pena heretofore or hereafter brought by the joint commitfee, and the said district 
court shall have jurisdiction to enter any such judgment or decree in any such 
civil action as may be necessary or appropriate to enforce obedience to any such 
subpena. 

(2) The joint committee shall have authority to prosecute in its own name or 
in the name of the United States in the District Court ef the United States for 
the Distriet of Columbia and civil action heretofore or lereafter brought by the 
joint committee to enforce or secure a declaration concerning the validity of any 
subpena heretofore or hereafter issued by such committee, and pray ‘the said 
district court to enter such judgment or decree in said civil action as may be 
neeessary or appropriate to enforee any such subpena. 

(3) The joint committee may be represented by such attorneys as it may 
designate in any action prosecuted by such committee under this title. 


DISCLATMER 


Sec. 6. The provisions of this title shall not in any way limit or otherwise 
interfere with the jurisdiction or powers of any committee of the Senate, or 
the House of Representatives, or of Congress to request or require testimony or 
the submission or information from any representative of any department, 
agency, instrumentality, or other entity of the Federal Government. 
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[S. 817, 94th Cong., 1st sess.] 
A BILL To establish a Joint Committee on Intclligence Oversight 


. Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress ascmbled, That this Act may be cited as the “Joint Com- 
mittee on Intelligence Oversight Act of 1975”. 


ESTABLISHMENT OF JOINT COMMITTEE ON INTELLIGENCE OVERSIGHT 


Src, 2. (a) There is hereby established a Joint Commitee on Intelligence Over- 
sight (hereinafter referred to as the “joint committee”) which shall be composed 
of fourteen members appointed as follows : 

(1) seven Members of the Senate, four to be appointed by the majority leader 
of the Senate and three to be appointed by the minority leader of the Senate; and 

(2) seven Members of the House of Representatives, four to be appointed by 
the majority leader of the IIlouse of Representatives and three to be appointed 
by the minority leader of the House of Representatives. 

(b) The Joint Committee shall select a chairman and a vice chairman from 
among its members at the beginning of each Congress, The vice chairman shall 
act in the place and stead of the chairman in the absence of the chairman. The 
chairmanship and the vice chairmanship shall alternate between the Senate and 
the Tlouse of Representatives with each Congress. The chairman during each 
even-numbered Congress shall be selected by the Members of the House of Repre- 
sentatives on the joint committee from among their number and the chairman 
during each odd-numbered Congress shall be selected by the Members of the 
Senate on tthe joint committee from their number. The vice chairman during each 
Congress shall be chosen in the same manner from that Tlouse of Congress other 
than the House of Congress of which the chairman is a Member. 

(ce) A majority of the members of the joint committee shall constitute. a 
quorum for the transaction of business, except that.the joint committce may 
fix a lesser number as a quorum for the purpose of taking testimony. Vacancies 
in the membership of the joint committee shall not affect the power of the 
remaining members to execute the functions of the joint committee and shall 
be filled in the same manner as in the case of the original appointment. 

(d) Service of a Senator as a member or as, chairman of the joint committce 
shall not be taken into account for the purposes of paragraph 6 of rule XXV of 
the Standing Rules of the Senate. 


DUTIES OF THE JOINT COMMITTEE 


‘Seo. 8. (a) It shall be the duty of the joint committee to conduct a continuing 
study and investigation of the activities and operations of (1) the Central 
Intelligence Agency, (2) the Federal Bureau of Investigation, Department of 
Justice, (8) the United States Secret Service, (4) the Defense Intelligence 
Agency, Department of Defense, (5) the National Security Agency, and, (6) all 
other departments and agencies’ of the Federal Government insofar as the 
activities and operations of such other departments and agencies pertain to 
intelligence gathering or surveillance of persons ; and to consider proposals for 
the improvement and reorganization of agencies and departments of the Federal 
Government within the jurisdiction of the joint committce. 

(bo) The Director of the Central Intelligence Agency, the Director of the 
Federal Bureau of Investigation, the Director of the Secret Service, the Director 
of the Defense Intelligence Agency, and the Director of the National Security 
Agency shall keep the joint committee fully and currently informed with respect 
to all of the activities of their respective organizations, and the heads of all 
other departments and agencies of the Federal Government conducting intel- 
ligence activities or operations or the surveillance of persons shall keep the 
joint committee fully and currently informed of all intelligence and surveillance 
activities and operations carried out by their respective departments and 
agencies. The joint committee shall have authority to require from any depart- 
ment or agency of the Federal Government periodic written reports regarding 
activities and operations within the jurisdiction of the joint committee. 

(e) (1) All bills, resolutions, and other matters in the Senate or the Ilouse 
of Representatives relating primarily to the functions of the Central Intelligence 
Agency, the Federal Bureau of Investigation, the United States Secret Service, 
the Defense Intelligence Agency, the National Security Agency, or to intelligence 
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or surveillance activities or operations of any other department or agency of 
the Federal Government shall be referred to the joint committee. 

(2) No funds may be appropriated for the purpose cf carrying out any intel- 
ligence or surveilance activity or operation by any office, or any department or 
agency of the Federal Government, unless such funds for such activity or opera- 
tion have been specifically authorized by legislation enacted after the date of’ 
enactment of this Act. 

(3) No bill or resolution, and no amendment to any bill or resolution, and no 
matter contained in any bill or resolution, in either House, dealing with any 
matter which is within the jurisdiction of the joint committee shall be considered 
in that House unless it is a bill or resolution which has been reported by the joint 
committee of that louse (or. from the consideration of which such committee has 
been discharged) or unless it is an: amendment to such a bill or resolution. Nothing 
in this subsection shall be construed to deprive any committee of either House 
from exercising legislative oversight with respect to intelligence and surveillance 
activities and operations related to the jurisdiction of such committee. 

(4) Members of the joint committee who are Members of the Senate shall 
from time to time report to the Senate, and members of the joint committee ho 
are Members of the House of Representatives shall from time to time report 
the House, by bill or otherwise, their recommendations with respect to matters 
within the jurisdiction of their respective Houses and which are referred to the 
joint committee or otherwise within the jurisdiction of the joint committee. 


ADMINISTRATIVE POWERS 


Src. 4. (a) The joint committee, or any subcommittee thereof, is authorized, 
in its discretion to make expenditures ; to employ personel] ; to adopt rules respect- 
ing its organization and procedures; to hold hearings; to sit and act at any time 
or place; to subpena witnesses and documents; with the prior consent of the 
Federal department or agency concerned, to use on a reimbursable basis the 
services of personnel, information, and facilities of any such department or 
agency ; to procure printing and binding; to procure the temporary services (not 
in excess of one year) or intermittent services of individual consultants, or 
organizations thereof, and to provide assistance for the training of its professional 
staff, in the same manner and under the same conditions as a standing committee 
of the Senate may procure such services and provide such assistance under sub- 
sections (i) and (j), respectively, of section 202 of the Legislative Reorganization 
Act of 1946; and to take depositions and other testimony. 

(b) Subpenas may be issued over the signature of the chairman of the joint 
committee or by any member designated by him or the joint committee, and may 
he served by such person as may be designated by such chairman or member. 
The chairman of the joint committee or any member thereof may administer 
oaths to witnesses. The provisions of section 102 through 104 of the Revised 
Statutes (2 U.S.C, 192-194) shall apply in the case of any failure of any witness 
to comply with a subpena or to testify when summoned under authority of this 
subsection. 

CLASSIFICATION OF INFORMATION 


Src. 5. The joint committee may classify information originating within the 
committee in accordance with standards used generally by the executive branch 
for classifying restricted data or defense information. 


RECORDS OF JOINT COMMITTEE 


Sec. 6. The joint committee shall keep a complete record of all joint committee 
actions, including a record of the votes on any question on which a record vote 
is demanded. All records, data, charts, and files of the Joint committee shall be 
the property of the joint committee and shall be kept in the office of the joint 
committee or such other places as the joint committee may direct. 


EXPENSES OF JOINT COMMITTEE 


Sec. 7. The expenses of the joint committee shall be paid from the contingent 
fund of the Senate from funds appropriated for the joint committee, upon 
vouchers signed by the chairman of the joint committee or by any member of 
the joint committee authorized by the chairman. 
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[S. Con. Res. 4, 94th Cong., 1st sess.] 


CONCURRENT RESOLUTION To establish a Joint Committce on Information and 
Intelligence 


Resolwcd by the Senate (the House of Representatives concurring), That 
(a) there is hereby established a joint congressional committee to be know as 
the Joint Committee on Information and Intelligence (referred ‘to in this con- 
current resolution as the ‘joint committee”), to be composed of seven .Members 
of the Senate appointed by the President of the Senate, and seven Members of 
‘the Ilduse of Representatives appointed by the Speaker of the Ilouse of Repre- 
sentatives. In each instance not more than four members shall be appointed from 
the same political party. : 

(b) Vacancies in the membership of the joint committee shall not affect the 
power of the remaining members to exccute tthe functions of the joint committee, 
and shall be filled in the same manner as in the case of the original selection. 

(c) The joint committee shall select a chairman and a vice chairman from 
among its members at the beginning of each Congress. The vice chairman shall 
act in the place and stead of the chairman in the absence of the chairman, The 
chairmanship shall alternate between the Senate and the Ilouse of Representa- 
tives with each Congress and the chairman shall be selected by the members: 
of the joint committee from the House entitled to the chairmanship. The vice. 
chairman shall be selected in the same manner as the chairman, except that the. 
vice chairman shall be selected by the members of the joint committee from the 
House not entitled to the chairmanship. 

(d) The joint committce may appoint and fix the compensation of such experts,, 

- consultants, technicians, and clerical and stenographic assistants as it deems 
necessary and advisable. 

(e) The joint committee is authorized to utilize the services, information,. 
facilities, and personnel of the executive departments and establishments of the 
United States. 

(f) The joint committee ig authorized to classify information originating: 
within the joint committee in accordance with standards used generally by the 
executive branch of the Federal Government for classifying restricted data or- 
defense information. : 

(g) The joint committee shall keep a complete record of all committee actions, 
including a record of the votes on any question in which a record vote is de-. 
manded. All committee records, data, charts, and files shall be the property of 
the joint committee and shall be kept in the offices of the joint committee, or 
such other places as the joint committee may direct, under such security safe- 
guards as the joint committee shall determine to be in the interest of national 
security. 

(h) The joint committee may make such rules respecting its organization and 
procedures as it deems advisable, but no measure or recommendation shall be 
reported from the joint committee unless a majority of the members thereof: 
assent. 

Src, 2. (a) The joint committee shall make continuing studies of— 

(1) the activities of each information and intelligence agency of the United: 
States, 

(2) the relationships between information and intelligence agencies of the. 
United States and United States-based corporations and the effect of such re- 
lationships on United States foreign policy and intelligence operations abroad. 

(3) the problems relating to information and intelligence programs, and “ 

(4) the problems relating to the gathering of information and intelligence 
affecting the national security, and its coordination and utilization by the. 
various departments, agencies, and instrumentalities of the United States. 

(b) Bach information and intelligence agency of the United States shall give 
to the joint committee such information regarding its activities as the committee- 
may require. Such information shall include data with respect to the amounts, 
purposes, and recipients of expenditures made by each such agency. 

(ec) As used in this joint resolution, the term “information and intelligence- 
agency of the United States’? means the United States Information Agency, the 
Central Intelligence Agency, and any unit within any of the executive depart- 
ments or agencies of the United States conducting information or intelligence. 
activities (including any unit within the Departments of State, Defense, Army, 
Navy, and Air Force, including the operation of the Federal Bureau of 
Investigation). 

Src. 8. (a) All bills, resolutions, and other matters in the Senate and House. 
of Representatives relating primarily to any information and intelligence agency 
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of the United States or its activities shall be referred to the joint committee. 
The joint committee shall make an annual report to both Houses of Congress 
and shall make such additional reports as it deems nevessary in carrying out 
its duties. The annual report shall include recommendations with respect to 
matters within the jurisdiction of their respective Houses which are— 

(1) referred to the joint committee, or 

(2) otherwise within the jurisdiction of the joint committee. 

(b) In carrying out its duties under this joint resolution, the joint conunittee, 
or any duly authorized subcommittee thereof, is authorized to hold such hear- 
ings, to sit and act at such times and places, to require, hy subpena or otherwise, 
the attendance of such witnesses and the production of such books, papers, and 
documents, to administer such oaths, to take such tesiimony, te procure such 
printing and binding, and to make such expenditures as ‘it deems advisable. 
Subpenas may be issued over the signature of the chairman of the joint com- 
mittee, or by any member designated by him, or by the joint committee, and 
may be served by any person designated by such chairman or member. 

Src. 4. The expenses of the joint committee shall be paid from the eontingent 
fund of the Senate upon vouchers signed by the chairman. 


[S. 2865, 94th Cong., 24 sess. ] 


A BILD To establish a Standing Committee of the Senate on Tntelligence Oversight, and 
for other purposes 


Be it enacted by the Senate and Louse of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Com- 
mittee on Intelligence Oversight Act of 1976”, 

Sc, 2. Sections 3 through & and sections 10 and 11 of this Act are enacted— 

(1) as an exercise of the rulemaking power of the Senate, and as such they 
shall be considered as part of the rules of the Senate, and such rules shall super- 
sede other rules only to the extent that they are inconsistent therewith; and 

(2) with full recognition of the constitutional right of the Senate to change 
such rules at any time, in the same manner, and to the same extent as in the 
case of any other rule of the Senate. 

Nec. 3. Rule XXIV of the Standing Rules of the Senate is amended by adding 
at the end thereof a new paragraph as follows: 

“3. (a) The Committee on Intelligence Oversight shall be composed of the 
following members: 

“(1) The majority leader of the Senate. 

“(2) The minority leader of the Senate. 

“(3) The chairman and the ranking member of the minority party of the 
Committee on Appropriations, the Committee on Armed Services, the Committee 
on Foreign Relations, and the Committee on Government Operations. 

“(b) At the beginning of each Congress, the members of the Committee on 
Intelligence Oversight who are members of the miajority party of the Senate shall 
select the chairman of such committee and the members of such committee who 
are members of the minority party of the Senate Shall select the vice chairman 
of such committee.”. 

Sec. 4. (a) Subparagraph (d) (1) of paragraph 1 of rule XXV of the Standing 
Rules of the Senate is amended by striking out the period at the end of such 
subparagraph and inserting in lieu thereof a comma and the following: “except 
matters described in subparagraph (s).”. 

(b) Subparagraph (i)1 of paragraph 1 of rule XXV of the Standing Rules 
of the Senate is amended by striking out the period at the end of such para- 
graph and inserting in lieu thereof a comma aud the following : “except matters 
described in subparagraph (s).” 

(ec) Subparagraph (1)9 of paragraph 1 of mle XXV of the Standing Rules of 
the Senate is amended by striking out the comma after the word “espionage” 
and inserting in lien thereof the following: “(except matters described in sub- 
paragraph (s)).”. ‘ 

Src. 5. (a) Paragraph 1 of rnle XXV of the Standing Rules of the Senate is 
amended by adding at the end thereof the following new subparagraph : 

“(s) Committee on Titellgeuce Oversight, to which committee shall be referred 
il proposed legislation, messayes, petitions, memorials, aud other matters relat- 
ing to the following: 

“(A) The Central Intelligence Agency. 
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“(B) The Defense Intelligence Agency. 
"(C) The National Security Agency. ; 

““(D) Intelligence activities of all other departments and agencies of the 
Government, including, but not limited to, the intelligence activitics of the Army, 
Navy, and Air Force; the Department of Justice; the Department of State; and 
the Department of the Treasury.”. : 

(b) Paragraph 3 of rule XXV of the Standing Rules of the Senate is amended 
by inserting 
“Intelligence oversight_-_.__----------------------------- enn nnn 10” 
immediately below ; 
“District of Columbia_._.-._-----.-----------~----~---------------------- 77, 


(c) Paragraph 6 of rule XXV of the Standing Rules of the Senate is amended 
by adding at the end thercof the following new subparagraph : 
~“(i) For the purposes of this paragraph, service of a Senator as a member of 
the Committee on Intelligence Oversight shall not be taken into account.”. 

Src. 6, (a) (1) Subject to the provisions of paragraph (2), no document, record, 
paper, testimony, or other information in the possession of the Committee on 
Intelligence Oversight of the Senate shall be disclosed by-any member of such 
committee or by any employce or agent of such committee to any person not ~ 
atithorized by such committee to receive such information unless six or more 
members of such committee (including at least two from the majority party 
and two from the minority party of the Senate) have voted to disclose such 
information to sweh person. 

- (2) No document, record, paper, testimony, or other information in the posses- 
sion of the Committee on Intelligence Oversight of the Senate shall be disclosed 
by any member of such cominittee or by any employee or agent of such committee, 
except to the extent authorized by such cominittec, if such information was made 
available to such committee by the exccutive branch in accordance with section 
662 of the Foreign Assistance ‘Act of 1961 unless eight or more members of such 
committee have voted to disclose such information and the Senate has agreed to 
a resolution expressing ‘approval of the proposed disclosure of such information 
by such ‘committee. : 

(3) For purposes of paragraphs (1) and (2) of this subsection, no vote of 
any member may be cast by proxy. 

(by Whenever any document, record, paper, testimony, or other information 
is submitted by the executive branch to the Committce on Intelligence Over- 
sight of the Senate, including any information referred to in subsection (a), with 
instructions that, because of national security considerations, such information 
not be disclosed to any person not a member or employee of such committee, 
such committee shall not disclose such information to any person not a member 
or employee of such committee unless (1) the disclosure of such information 
has been approved by a unanimous vote of all members of such comuittee, 
(2) such committee has requested the approval of the Senate for the disclosure 
of such information, and (8) the Senate has approved the disclosure of such 
information by a vote of at least three-fifths of the Senators duly chosen and 
sworn, 

Sec. 7. (a) A member of the Committce on Intelligence Oversight of the 
Senate shall be automatically suspended from membership on such committee 
in any case in which two or more members of such committee (including at 
Jeaxt one from the majority party and one from the minority party of the Senate) 
have alleged in writing to the clerk of such committee that such member has 
violated section 6 of this Act regarding the unauthorized disclosure of 
information. . 

(b) The suspension of any member of the Senate from membership on the 
Committee on Intelligence Oversight shall be automatically referred to the Select 
Committee on Standards and Conduct of the Senate together with a copy of the 
allegations referred to in subsection (a). Such select committee shall conduct 
an investigation of such allegations and shall submit a report containing the 
results of such investigation, together with such recommendations as it deems 
appropriate, including, but not limited to, recommendations for expulsion from 
the Senate, within sixty days after the date on which a copy of such allegations 
has been submitted to such select committee. 

(c) Any member of the Committee on Intelligence Oversight of the Senate 
who has been suspended from membership on such committee shall remain 
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suspended until such time as the Senate directs that such member be reinstated 
as a member of such committee. 

Sec. 8. (a) Every individual employed by the Committee on Intelligence 
Oversight of the Senate and every other individual (other than a Member of 
Congress) given access to any document, record, paper, testimony, or other 
information in the possession of such committee which the committee has not 
ordered to be publicly disclosed shall be required to hive a background investi- 
gation check. The chairman and vice chairman of such cominittee shall determine 
the type of clearance each such employee or other individual shall be required 
to have. 

(b) All employees of the Committee on Intelligence Oversight of the Senate 
shall be employed subject to the approval of both the chairman and vice chair- 
man of such committee. 

(c) No individual shall he employed by the Committee on Intelligence Over- 
sight of the Senate unless he shall pledge in writing never to disclose the con- 
tents of any document, record, paper, testimony, or other information in the 
possession of such committee unless such committee has approved the disclosure 
of such information. 

(d) Any employee of the Committee on Intelligence Oversight of the Senate 
who violates his pledge made under subsection (c), as determined by any mem- 
‘ber of such committee or the staff director thereof, shall be immediately dis- 
missed from his employment. In any case in which an employee of the, Com- 
mittee on Intelligence Oversight has been dismissed from his service with such 
committee because of a violation of his pledge made under subsection (e), such 
committee shall refer the matter to the Attorney General of the United States 
for appropriate action if the committee determines criminal prosecution may be 
warranted. 

Sec. 9. Any employee of the Committee on Intelligence Oversight of the Senate 
who is guilty of having violated his pledge made under section 8(c) shall be 
guilty of a felony and shall he subject to a fine of not to exceed $100,000 and im- 
prisonment not to exceed twenty years, or both. 

Sec. 10. (a) (1) The Cominittee on Intelligence Oversight of the Senate shall’ 
conduct a study and investigation to determine the fensibility and advisability 
of having a consolidated intelligence budget in which funds for all intelligence 
activities of the United States are contained. 

(2) Such committee shall submit the results of such study and investigation 
to the Senate within eighteen months after the date of enactment of this Act 
together with such eomments and recommendations as it deems appropriate. 

(b) (1) The Committee on Intelligence Oversight shall also conduct a study 
and investigation to determine the feasibility and advisability of a general 
reorganization of the intelligence community of the United States with particular 
emphasis on the question of establishing a purely analytical office of intelligence. 
in the executive office of the White House. 

(2) Such committee shall submit the results of such study and investigation 
to the Senate within twenty-four months after the date of enactment of this Act 
together with such comments and recommendations as it deems appropriate. 

Sec. 11. All documents, records, papers, and other information in possession 
of the Committee on Intelligence Oversight of the Senute shall be kept in the- 
offices of such committee, or in such other places as such committee may direct,. 
under such security safeguards as such committee shall determine in the interest 
of national security. 

Sec. 12. The Director of the Central Intelligence Agency, the Director of the: 
Defense Intelligence Agency, and the Director of the Federal Bureau of Investi-- 
gation shall each submit a report annually to the Committee on Intelligence 
Oversight of the Senate, Such reports shall review the operations of the agency: 
or bureau, as the case may be, during the past year, including, but not limited to: 
a review of the Communist activities with which such agency or bureau was 
concerned during such year. Such records shall be unclassified and shall be made 
available to the public. Nothing herein shall be construed as requiring the dis- 
closure in such reports of the means of individuals engaged in intelligence 
activities for the United States or the sources of information on which such: 
reports are based. 
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[S. 2893, 94th Cong., 2d sess. ] 


A BILL To establish a Standing Committee of the Senate on Intelligence Activities, and 
for other purposes 


Be it enacted by the Senate and House of Represcntatives of the United States 
of Amcrica in Congress assembled, That this Act may be cited as the “Intelli- 
gence Oversight Act of 1976”. 

Sec. 2. It is the purpose of this Act to establish a new standing committee of 
the Senate, to be known as the Committee on Intelligence Activities, to oversee — 
and make continuing studies of the intelligence activities and programs of the 
United States Government. In carrying out this purpose, the Committee on 
Intelligence Activities shall make every effort to assure that the appropriate 
departments and agencies of the United Staes provide informed and timely 
intelligence necessary for the executive and legislative branches to make sound 
decisions affecting the security and vital interests of the Nation. It is further the 
purpose of this Act to provide vigilant legislative oversight over ithe intelligence 
activities of the United States to assure that such activities are in conformity 
with the Constitution and laws of the United States. 

Sec, 3. Sections 4 through 12 of this Act are cnacted— 

(1) as an exercise of the rulemaking power of the Senate, and as such they 
shall be considered as part of the Standing Rules of the Senate, and such rules 
shall supersede other rules only to the extent that they are inconsistent there- 
with; and : : 

(2) with full recognition of the constitutional right of the Senate to change 
such rules at any time, in the same manner, and to the same extent as in the 
case of any other rule of the Senate. 

Src. 4. Rule XXIV of the Standing Rules of the Senate is amended by adding 
at the end thereof a new paragraph as follows: 

“3. (a) Five members of the Committee on Intelligence Activities shall be 
appointed by the majority leader of the Senate and four shall be appointed by 
the minority leader of the Senate. 

“(b) No Senator may serve on the Committee on Intelligence Activities for 
more than six years, exclusive of service by any Senator on sttch committee 
during the Ninety-fourth Congress. To the greatest extent practicable, the re- 
quirements of this section shail be met by selecting three Senators to serve on 
such committee at the beginning of the Ninety-sixth Congress and each Congress 
thereafter who did not serve on such committee during the preceding Congress. 

“(ey At the beginning of each Congress, the members of the Committee on 
Intelligence Activities appointed by the majority leader shall select a chairman 
‘and the members of such committee appointed by the minority leader shall select 
a vice chairman. The vice chairman shall act in the place and stead of the chair- 
man in the absence of the chairman.”. 

Src. 5. (a) Paragraph 1 of rule XXV of the Standing Rules of the Senate is 
amended by adding at the end thereof the following new subparagraph: 

“(s)(1) Committee on Intelligence Activities, to which committee shall be 
referred all proposed legislation, messages, petitions, memorials, and other mat- 
ters relating to the following: 4 

“(A) The Central Intelligence Agency and the Director of Central Intelligence. 

“(B) Intelligence activities of all other departments and agencies of the Goy- 
ernment, including, but not limited to, the intelligence activities of the Defense 
Intelligence Agency, the National Security Agency, and other agencies of the 
Department of Defense; the Department of State; the Department of Justice; 
and the Department of the Treasury. 

“(C) The organization or reorganization of any department or agency of the 
‘Government to the extent that the organization or reorganization relates to a 
‘function or activity involving intelligence activities. 

“(D) Authorizations for appropriations for the following: 

“(i) The Central Intelligence Agency. 

“(ii) The Defense Intelligence Agency. 

“(iii) The National Security Agency. 

“(iv) The intelligence activities of other agencies and subdivisions of the 
Department of Defense. ; 

“(v) The intelligence activities of the Department of State. 

“(vi) The intelligence activities of the Federal Bureau of Investigation, in- 
cluding all activities of the Domestic Intelligence Division. 
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“(vii) Any department, agency, or subdivision which is the successor to any 
agency named in item (i), (ii), or (iii) ; and the activities of any department, 
agency, or Subdivision which is the successor to any dcpartment or bureau nametd 
in item (iv), (v), or (vi) to the extent that the activities of such successor 
department, agency, or subdivision are activities described in item (iv), (Vv), 
or (vi). 

“(2) The Committee on Intelligence Activities shall have exclusive jurisdic- 
tion over all matters described in subclauses (A) and (D) of clause (1). Nothing 
in this Aet shall repeal or diminish the jurisdiction of other standing committees 
of the Senate as to the matters described in subclauses (B) and (C) of clause (1). 
To the extent that the jurisdiction of other standing committees of the Senate 
include the matters described in subelauses (B) and (C) of clause (1), the 
jurisdiction of such other standing committees shall be concurrent with that of 
the Committee on Intelligence ‘Activities.”. 

(b) Paragraph 3 of Rule XXV of the Standing Rules of the Senate is amended 
by inserting: 


“Intelligence: activities.<.- 22 ones ene en cesse seen boson s-5 9" 
immediately below 
“District. Of OConim Dit... nnnin nce cen eee eee eee ee (a 


(ec) Paragraph 6 of rule XXV of the Standing Rules of the Senate is amendett 
by adding at the end thereof the following new subparagraph: 

“(i) For the purposes of this paragraph, service of a Senator as a member of 
the Committee on Intelligence Activities shall not be taken into account.”. 

Sec. 6. The Committee on Intelligence Activities of the Senate, for the pur- 
poses of accountability to the Senate, shall make regular and periodic reports to 
the Senate on the nature and extent of the intelligence activities of the various 
departments and agencies of the United States. Such committee shall promptly 
call to the attention of the Senate or to any other appropriate committee or com- 
mittees of the Senate any matters deemed by the Committee on Intelligence Activi- 
ties to require the immediate attention of the Senate or such other committee or 
committees. In making such reports, the committee shall proceed in such manner 
‘as will protect national security. 

Sec. 7. No member of the Committee on Intelligence Activities of the Senate 
and no employee of such committee shall disclose, except in closed session of the 
Senate, any information in the possession of or obtained by such committee relat- 
ing to the activities of the Central Intelligence Agency or the intelligence activities 
of any other department or agency of the United States, unless authorized by 
such committee. 

Sec. 8 (a) No person may be employed as a professional staff member of the 
Committee on Intelligence Activities of the Senate or be engaged by contract or 
otherwise to perform professional services for or at the request of such com- 
mittee for a period totaling more than six years. 

(b) No employee of such committee or any person engaged by contract or 
otherwise to perform services for or at the request of such committee shall be 
given access to any classified information by such committee unless such employee 
or person has (1) agreed to be bound by the rules of the Senate and of such 
committee as to the security of such information during and after the period of 
his employment or contractual agreement with such eommittee; and (2) received 
an appropriate security clearance as determined by such committee in consulta- 
tion with the Director of Central Intelligence. The type of security clearance to 
be required in the case of any such employee or person shall, within the determi- 
nation of such committee in consultation with the Director of Central Intel- 
ligenece, be commensurate with the sensitivity of the classified information to 
which such employee or person will be given access by such committee. 

Sec. 9. The Committee on Intelligence Activities of the Senate shall formulate 
and carry out such rules and procedures as it deems necessary to prevent the 
disclosure, without the consent of the person or persons concerned, of information 
in the possession of such committee which unduly infringes upon the privacy or 
which violates the constitutional rights of such person or persons. Nothing herein 
shall be construed to prevent such committee from publicly disclosing any such 
information in any case in which such committee determines the national interest 
in the disclosure of such information clearly outweighs any infringement on the 
privacy of any person or persons. 
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Sec. 10. (a) The Committee on Intelligence Activities of the Senate may 
disclose any information upon the committee’s determination that the national 
interest would be served by such disclosure, In any case in which such com- 
mittee decides to disclose any information requested to be kept “secret by the 
President, such committee shall notify the President to that effect, Such com- 
mittee may not disclose such information until the expiration of ten days follow- 
ing the day on which notice ig transmitted to the President. If (1) prior to 
disclosure of such information the President submits a written certification to. 
the Senate through such committee stating his opinion, and the reasons therefor, 
that the threat to national security posed by such disclosure outweighs any 
public interest in disclosure and that the question of disclosure is of such 
importance to the vital interests of the United States that it requires a decision 
by the full Senate, and (2) after receipt of a certification by the President 
made pursuant to this subsection, the Committee on Intelligence Activities 
decides to refer the question of disclosure of such information to the Senate, 
such information may not be disclosed unless the Senate agrees to a resolution 
approving the disclosure of such information, or the Senate agrees to a reso- 
lution referring the matter to the Committee on Intelligence Activities for final 
disposition, and the Committee on Intelligence Activities thereafter approves 
the disclosure of such information. 

(b) Any question referred to the Senate by the Committee on Intelligence 
Activitics pursuant to subsection (a) shall be disposed by the Senate by a vote 
on such question within three calendar days following the day on which the 
question is. reported to the Senate, excluding days on which the Senate is not 
in session, : 

Sec. 11. The Committee on Intelligence Activities of the Senate is authorized 
to permit any personal representative of the President, designated by the Presi- 
dent to serve as a liaison to such committee, to attend any closed meeting of 
such committee. ‘ 

Seo. 12. Upon expiration of the Select Committee on Governmental Operations 
With Respect to Intelligence Activities, established by S. Res. 21, Ninety-fourth 
Congress, all records, files, documents, and other materials in the possession, 
custody, or control of such committee shall be transferred to the Committee 
on Intelligence Activities. 

Src. 13. (a) Notwithstanding any other provision of law, it shall be the duty 
of the head of each department and agency of the United States to keep the 
Committee on Intelligence Activities of the Senate fully and currently informed 
with respect to intelligence activities which are the responsibility of or engaged 
in by such department or agency, ‘ 

(b) Notwithstanding any other provision of law, it shall also be the duty of 
the head of any department or agency of the United States involved: in any 
intelligence activities to furnish any information or document in its possession, 
custody, or control, or witness in its employ, whenever requested by the Com- 
mittee on Intelligence Activities of the Senate with respect to any matter within 
such committce’s jurisdiction. | 

(ec) No department or agency of the United States may engage in, directly or 
indirectly, any significant covert or clandestine operation in foreign countries 
unless and until the Committee on Intelligence Activities of the Senate has been 
fully informed of the proposed activity by the head of the department or agency 
concerned prior to the time such activity is initiated. This subsection shall not 
apply to activities intended solely for collecting necessary intelligence. 

(d) The provisions of subsection (ce) of this section shall not apply during 
military operations initiated by the United States under a declaration of war 
by the Congress or an exercise of powers by the President under the War Powers 
Resolution. , 

Src. 14. No funds may be appropriated for any fiscal year beginning after 
September 30, 1976, to or for the use of any department or agency of the United 
States to carry out any of the following activities, unless such funds have been 
previously authorized by law to carry out such activity for such fiscal year, 

(1) The activities of the Central Intelligence Agency. 

(2) The activities of the Defense Intelligence Agency, 

(3) The activities of the National Security Agency. 

(4) The intelligence activities of other agencies and subdivisions of the 
Department of Defense, 

(5) The intelligence activities of the Department of State. 

(6) The intelligence activities of the Federal Bureau of Investigation, includ- 
ing all activities of the Domestic Intelligence Division. 
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(7) Any activity of any department, agency, or subdivision which is the suc- 
cessor to any department, agency, or subdivision named in clause (1) through 
(6) to the extent that such activity is.one described in such clauses. 

Sec. 15. As used in this Act, the term “intelligence activities” means (1) the 
collection, analysis, production, dissemination, or use of information affecting the 
relations of the United States with any foreign government, political group, 
party, military force, movement or other association, and other activity which is 
in support of such activities; (2) activities taken to counter similar activities 
directed against the United States; (3) covert or clandestine activities affecting 
the relations of the United States with any foreign government, political group, 
party, military force, movement or other association ; (4) the collection, analysis, 
production, dissemination, or use of information about activities of persons 
within the United States, its territories and possessions, or nationals of the 
United States abroad who pose, or may be considered by any department agency, 
pureau, Office, division, instrumentality, or employee of the United States to pose 
a threat to the security of the United States, and covert or clandestine activities 
directed against such persons. Such term does not include tactical foreign mili- 
tary intelligence serving no national policymaking function. 

Sec. 16. Nothing in this Act shall be construed as constituting an authorization 
for the conduct of any activity not otherwise authorized by law. 

Sec. 17. If any provision of this Act, or the application thereof to any person 
or circumstance, is held invalid, the validity of the remaining provisions and the 
application of such provisions to other persons or circumstances shall not be 
affected thereby. 


CENTRAL INTELIAGENCE AGENCY, 
Washington, ).C., February 13, 1976. 
Hon. ABRAHAM RIBICOFF, 
Chairman, Committee on Government Operations, 
U.S. Senate, 
Washington, D.C. 

Dear Mr. CHarrman: This is in response to your request for the views and 
recommendations of this Agency on S. 2865 and S. 2893, bills ‘To establish a 
Standing Committee of the Senate on Intelligence Activities, and for other 
purposes.” 

We are formulating our position with respect to these bills, and will send you 
our report.as soon as it has been appropriately coordinated within the Executive 
branch. 

Sincerely, 
Grorce L. CARY, 
Legislative Counsel. 


CENTRAL INTELLIGENCE AGENCY, 
Washington, D.C., January.23, 1976. 
Hon. ABRAHAM RIBICOFF, 
Chairman, Committee on Government Operations, 
U.S. Senate, 
Washington, D.C. 

Dear Mg. CHatamMan: I am pleased to provide my views, pursuant to the Com- 
mittee’s requests, on three bills which would alter the existing pattern of con- 
gressional oversight of the Central Intelligence Agency. All three bills would 
establish a permanent joint committee which would, alternatively : 

(a) exercise legislative oversight of all Federal information and intelligence 
agencies (S. Con. Res. 4) ; 

(b) study the extent and methods of investigation or surveillance of individuals 
by any Federal instrumentality within the United States, and make recommenda- 
tions on the organization of these agencies (8. 189) ; or 

(c) exercise legislative oversight of the Federal agencies comprising the intelli- 
gence community, the Secret Service, plus any surveillance or intelligence activi- 
ties of any other Federal department or agency (8. 317). 

Since the manner of exercising oversight of CIA is a matter for the Congress 
to determine, these comments are limited to those considerations which impact 
upon our foreign intelligence capabilities—chiefly the security of sensitive intelli- 
gence information. 
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Consistent with this concern, I believe oversight of CIA should be concentrated 
exclusively in the minimum number of committees required to effectively con- 
duct it. At present, the Agency has four regular oversight committees: subcom- 
mittees of the Senate and Ilouse Armed Services and Appropriations Committees 
exercise traditional legislative and appropriations review. CIA reports fully on 
all its activities to these four committees. This responsibility goes beyond merely 
responding to inquiries; it is the Agency’s policy and practice to bring any mat- 
ter of possible interest to the committees’ attention. Also, pursuant to the Foreign 
Assistance Act of 1974, CIA’s non-intelligence gathering activities are reported 
to the Senate Committee on Foreign Relations and Ilouse Committee on Inter- 
national Relations in addition to the regular oversight committees. 

During the past year there has been an unprecedented trend toward the 
proliferation of oversight throughout the Congress. The creation of the select 
committees brought to eight the number of committees with a charter to be 
informed of CIA activities. Nevertheless, since then at least 11 other committees 
or subcommittees have demanded access to operational information. Congress 
could once boast that its record in protecting sensitive CIA information was 
exemplary. Until fairly recently, there had not been a major leak from Congress 
of CIA information. The reason is not difficult to discern: CIA operational 
information was tightly restricted to members of the oversight subcommittees. 
However, the past year has witnessed a shattering of Congress’ formerly fine 
record of protecting sensitive national security information. The correlation 
should be apparent to all: the more widespread the dissemination of sensitive 
CIA information throughout the Congress, the greater the risk of disclosure. 
Expressly excluding other committees from access to CIA operational infor- 
mation should rectify the present situation regarding leaks, and would not 
impair good oversight. 

Concentrated committee jurisdiction will work to the advantage of both the 
Congress and the Agency. Modern intelligence is a many-faceted process, but 
in the last analysis it is an integrated whole. It cannot, be intelligently compre- 
hended by investigating and dissecting its parts separately. Concentrated, rather 
than fragmented, oversight will enable Members to build up expertise on the 
intelligence agencies, an asset not easily acquired. Congress will have knowl- 
edgeable Members in these responsible positions, Members whose knowledge 
of past programs will enable them to make independent judgments on the 
probable effectiveness of intelligence community proposals. 

This same expertise will also work to the advantage of the Agency, as we 
will gain the advice and counsel of knowledgeable Members and the resulting 
secure environment will facilitate the freer flow of sensitive information. 

In addition, I urge the Committee to establish enforceable rules and sanctions 
to govern the handling of CIA information, These rules should have two aspects. 
First, CIA operational information should be limited to members of the over- 
sight committees and designated staff. Second, any injunctions of secrecy attached 
to such sensitive information as a result of constitutional or statutory responsi- 
bilities must be fully respected and enforced. 

I am not alone in calling for enforceable rules and procedures. In the 93rd 
Congress, the IIouse Select Committee on Committees studied the problems of 
protecting information on intelligence operations. It found that the dangers 
of the real world are such as to require very close protection of certain sensitive 
intelligence information. It strongly recommended that the Tlouse take the 
initiative to create an orderly sct of rules governing the receipt, use, storage, 
and dissemination of such information. Unfortunately, no action or recom- 
mendation has been fortheoming. 

One specific proposal in §, 317 is deserving of special comment. Section (c) (2) 
of the bill provides that: 

“No funds may be appropriated for the purpose of carrying out any intelligence 
or surveillance activity or operation by any office, or any department or agency 
of the Federal Government, unless such funds for such activity or operation 
have been specifically authorized by legislation enacted after the date of cnact- 
ment of this Act.” 

One purpose of Section 8 of the Central Intelligence Agency Act of 1949 (50 
U.S.C. 403j) was to eliminate the requirement of an annual authorization, in 
the interest of protecting against public disclosure of the Central Intelligence 
Agency budget. Acceptance of Section (ce) (2) of S. 317 would vitiate this 
principle. I am convinced that disclosure of intelligence budgets would provide 
potential adversaries with significant insight into the nature and scope of our 
national foreign intelligence effort, particularly where analysis of year-to-year 
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fluctuations in the budget are possible. In addition, publication of any intelligence 
budget figure will lead immediately to public discussion of precisely which of 
our intelligence activities were covered by the figure and which were not. The 
ensuing discussion will lead to the disclosure of many sensitive and critically 
important intelligence programs and activities. The history of disclosure of 
Atomic Energy Commission budget materials and related information by both 
the Executive Branch and the Congress indicates that publication of any figure 
with respect to intelligence would quickly stimulate pressures for further dis- 
closure and probes by various sectors into the nature of the figure and its 
component elements. 

Both House of Congress recently endorsed, by greater than 60 percent margins, 
the continuing necessity of a secret intelligence budget. In June 1974 the Senate, 
by a vote of 55-33, defeuted a move to disclose the intelligence community budget. 
In October 1975 the House defeated an amendment to the Fiscal 1976 Defense 
Appropriations Bill to disclose the CIA budget total, The House vote was 267-147. 
As you know, all of CIA’s appropriation is contained in the Defense Appropria- 
tions Bill and the Agency’s budget is subject to intensive serutiny by the Appro- 
priations and Armed Services Commitees of both Houses. The committee review 
of the CIA budget inherent in an authorization requirement is now accomplished 
in a manner meeting Congress’ expressed desire to protect intelligence budget 
figures from disclosure. 

In summary, Mr. Chairman, the Central Intelligence Agency is prepared to 
work with Congress in any manner Congress chooses to orzanize itself to exercise 
its constitutional responsibilities. However, in order to assist this Agency's efforts 
to fulfill its statutory functions, oversight must be concentrated exclusively in 
the minimum number of committees necessary to effectively conduct it. Rules 
and enforceable sanctions limiting access to CIA operational information to 
inembers and designated staff of the oversight committees. and procedures for the 
continuing protection of such sensitive information are also required. 

The Office of Management and Budget has advised there is no objection to the 
submission of this report from the standpoint of the Administration’s program. 

Sincerely, 
W. E. Cotpy, Director. 


U.S. InrorMatTion AGENCY, 
Washington, D.C., February 2, 1976. 
Hon, ABRAHAM A. RIBICOFF, 
Chairman, Commitice on Government Operations, 
U.S. Senate. 

DEAR Mr. CHAIRMAN: This will reply to your letters requesting the views of 
the United States Information Agency on 8. Con. Res, 4, to establish a Joint 
Committee on Information and Intelligence; S. 317, ito establish a Joint Com- 
mitee on Intelligence Oversight; and S. 189, to establish a Joint Committee on 
the Continuing Study of the Need to Reorganize the Depurtments and Agencies 
Engaging in Surveillance. 

S. Con. Res. 4, if needed. would have grave repercussions upon fulfillment of 
the Agency’s mission which is to disseminate to foreign audiences open, attributed 
information about the United States and its policies. We do not engage in intel- 
ligence-gathering or other covert activities. 

We have always been sensitive to the fact that there are languages (primarily 
those of Slavic and atin origin) in which the word “information” connotes 
intelligence-gathering or other covert activity, and we have always sought to 
make it clear, in those countries and in all others, that the Agency’s goals are 
openly informational and cultural. Despite every precaution, there have been 
repeated attempts by hostile propagandists to brand USIA as an instrument of 
subversion or secret intelligence-gathering. 

Given this background, it would be most unfortunate for the Congress of the 
United States to give even indirect support to the erroneous concept that “infor- 
imation” and “intelligence” are mingled or in any sense related. The credibility of 
our programs would be harmed; the accusations of our critics abroad would gain 
credence. Our longstanding efforts to merit the confidence and ‘trust of foreign 
audiences and to promote understanding and respect for U.S. policies could be 
seriously undermined. 

Placing USIA under the jurisdiction of the proposed Committee would also 
have the effect of involving the Committee in many activities totally unrelated 
to intelligence matters. Section 2, for example, by requiring continuing studies of 
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the activities of PSIA, would involve the Committee in the examination. of: 
USIA publications and magazines, broadcasts by VOA, acquisition or production 
of films, maintenance of libraries and the conduct of English-teaching programs, 
organization of lectures and seminars for foreign audiences, and even the par- 
ticipation by Members of Congress in USTA programs. 

USIA always has and always will welcome the fullest Congressional oversight 
of our activities. We testify annually before four committees of ithe Congress on 
our authorization and appropriation requests, and we welcome the fullest Con- 
gressional interest in our activities. We are anxious to share our materials with 
Members of Congress, and we make every effort to involve the Congress in the 
programs by which we try to explain this country and its policies overseas. 
However, for the sake of the effectiveness and ercdibility of our programs, we 
urge the Committee not to include USIA or its information activities in the 
context of, or in conjunction with, its consideration of intelligence oversight 
legislation. 

S. 317 and S. 189 do not appear to affect UISIA, since ‘this Agency does not 
engage in intelligence-gathering or surveillance activities. We therefore believe 
it would be inappropriate to comment on either of these bills. 

We have been advised by the Office of Management and Budget that there is 
no objection to the submission of this report to the Committee from the standpoint 
of the Administration’s program. 

Sincerely, 
JamMEs Kroau, Director. 
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U.S. SENATE, 
SELECT COMMITTEE TO STUDY GOVERNMENTAL OPERATIONS 
Wiru RESPECT TO INTELLIGENCE ACTIVITIES, 
Washington, D.C., February.17, 1976. 
Hon. ABRAHAM A. RIBICOFF, 
Chairman, Senate Government Opcrations Committee, Dirksen Senate Office 
Building, Washington, D.C. 

Dear Aspe: I want to congratulate you on the very fine hearings which you 
have conducted during these past few weeks on congressional oversight of the 
intelligence community. The necessity for immediate legislation in this area is 
reflected in the Senate’s instructions to you to report a bill by March 1. 

Your task is at once urgent and difficult. We struggled with the complex 
problems and issues raised by congressional oversight of the intelligence com- 
munity for many months in the Select Committee, and.J recognize that they are 
not easily resolved. Ilowever, I do firmly believe that the basic features of 8. 2893, 
which was sponsored by the majority of the members of the Select Committee, 
are sound. A more effective accommodation of the competing values which must 
be reflected in such legislation may be impossible to achieve. 

My major area of responsibility on the Select Committee, as chairman of its 
Subcommittee on Domestic Intelligence, has involved those intelligence activities. 
of the Federal Government which have an impact upon the constitutional rights 
of American citizens. I have been particularly concerned with the activities 
of the Federal Bureau of Investigation. In that regard, and because of my general 
concern about tthe matter of effective congressional oversight, I would appreciate 
your including in your Committee record the observations set forth in the attached 
statement with respect to some of the concerns which have been expressed 
during your Committee’s hearings. 

Sincerely, 
WaLter F. MONDALE. 

Enclosure. 


STATEMENT OF SENATOR WALTER F, MoNDALE 


The Attorney General, Secretary Kissinger, Directors Kelley and Colby, and 
other administration witnesses have raised concerns among the membership of 
your Committee about S. 2893. Before responding in detail to the arguments: 
raised by these administration witnesses, I would like to remind the Committee 
of some of the abuses we have uneovered. These abuses demand more intensive 
oversight of the intelligence community by the Congress if our democracy is to 
survive. 
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As chairman of the Subcommittee on Domestic Intelligence of the Select Com- 
mittee, I have spent the past few months immersed in the evidence of gross abuse 
of the rights of American citizens by ithe FBI and other domestic intelligence 
agencies. The Bureau’s “neutralization” of Dr. Martin Luther King is a case in 
point. Between 1963 and his death in 1968, the FBI placed Dr. King under in- 
tensive physical and electronic surveillance, including in sixteen instances in- 
stalling bugs in Dr. King’s hotel rooms. The FBI decided to use the information 
it had obtained through this electronic surveillance ‘to “dethrone” King, and to 
cultivate and promote a new leader of the civil rights movement. It used the 
information to attempt to block Dr. King’s being awarded honorary college de- 
grees. The Bureau attempted to block Dr. King’s audience with the Pope and 
to discredit him with other churches and the clergy. It mailed a hotel “bug” ttape 
to King with an enclosed blackmail letter. 

Throughout this period the FBI obtained absolutely no evidence that Dr. King 
was involved in any criminal or violent activity. There was no evidence that Dr. 
King was connected with the Communist Panty in any way. 

Yet the FBI activitics directed at Dr. King were not unique. Our public hear- 
ings in ‘the fall documented similar activities against thousands of other domestic 
dissidents through the FBI COINTELPRO program, We heard evidence of sur- 
veillance of thousands of law abiding citizens by the FBI. The public record dis- 
closes the details of the Nixon administration’s Huston plan to coordinate in- 
telligence activities in a concerted attempt to deprive American citizens of their 
constitutional rights. We have also documented the CIA’s Operation CHAOS; 
the NSA’s electronic surveillance of millions of international telephone conver- 
sations of American citizens. 

This is only a partial list but the point is obvious—Domestic intelligence pro- 
grams of the federal government have presented and if not checked will continue 
to present a “clear and present danger” to the rights of speech, association, pri- 
vacy, and the rule of law. 

Therefore, I begin my discussion of the administration arguments against 
8. 2893 with the following premise: intensive Congressional oversight and the 
development of statutory restrictions on the domestic intelligence agencies, in- 
deed the whole intelligence community, are essential to the preservation of our 
democracy. I assume there will be minimal risks to the effectiveness of the in- 
telligence agencies through more intensive oversight, but I firmly believe that 
the risk to democratic principles in the absence of such oversight clearly out- 
weighs any risk to the national security. 

The administration witnesses have raised ‘two basic concerns about S. 2893 to 
which I would like to address myself. As chairman of the Subcommittee on 
Domestic Intelligence of the Select Committce on Intelligence, I.am particularly 
disturbed by the contention of some administration witnesses that the new com- 
mittee should not have jurisdiction over the FBI's intelligence activities. Accord- 
ing to these witnesses, it is impractical to segregate the FBI's intelligence func- 
tions for oversight purposes and this responsibility showld therefore remain 
where it has always been in the Senate Judiciary Committee. Second, the admin- 
istration apparently takes the position that S. 2898 should not be enacted because 
it does not resolve once and for all the many issues relating to the competing 
yalues of secrecy and disclosure. 


I, DOMESTIC INTELLIGENCE CAN AND MUST BE WITIIIN THE JURISDICTION OF THE 
NEW COMMITTEE 


‘Fhe prospect of excluding domestic intelligence from the jurisdiction of the 
new committee is intolerable. If the Senate takes that action in ereating a new 
committee it will in essence be saying that when intelligence activities infringe 
upon the rights of our citizens, including the full litany of abuses mentioned 
above, then we should continue the same type of inadequate oversight we have 
had in the past. If, ion the other hand, the activities involve the rights of foreign 
countries or the adequacy of our protection of the national security, then we 
must provide more intensive oversight in a spccial committee. This area of for- 
eign intelligence requires special attention, but domestic intelligence requires 
even more intensive oversight because it is so intimately related to civil liberties, 

The threat by intelligence agencies to our rights is at least as important as the 
CIA’s maintenance of a proprietary in Southeast Asia or a Glomar Wexplorer in 
the South Pacific. Protection of ithe rights and liberties of citizens should be the 
paramount concern of this new committee, as it is with 'the Select Committee (see 


Approved For Release 2001/09/10 : CIA-RDP90-00735R000200130001-0 


Approved For Release 2001/09/10 : Gly-RDP90-00735R000200130001-0 


paragraph 2 (12) of 8. Res. 21), not excluded from its jurisdiction as the admin- 
istration suggests, 

At the outset I would like to make it clear that despite information which I 
have reviewed ‘about abuses by the FBI, J still believe that the MBI is the finest 
law enforcement organization in the world. The basic cause of the gross abuse of 
civil liberties we have uncovered is the FBI's departure from its traditional law 
enforcement function. As Attorney General Levi reminded your committee, the 
most effective solution to the abuses of domestic intelligence is requiring the 
FBI to simply enforce eriminal laws and not conduct. political intelligence. 
Attorney General Harlan Fiske Stone imposed that. restriction upon the FBI in 
1924. Had it never been lifted I am confident we would not be concerned about 
FBI domestic intelligence. 

Any oversight legislation which will frustrate a return to the Stone standard 
is inadequate. The administration's proposal to exclude domestic intelligence 
jurisdiction from the new committee will frustrate that purpose. Therefore, T 
submit that contrary to administration testimony it is not only possible to sepa- 
rate out for oversight purposes the domestic intelligence activities of the FBI 
from its other functions but it would be more difficult und dangerous to attempt 
at this time to draw that line then not to do so. 

‘ 9898 defines domestic intelligence for the purpose of oversight in terms of 
the activities of the Intelligence Division of the FBT and any division which 
assumes those functions. Since Director Hoover established ‘the domestic intelli- 
gence program in the 1930's, counterintelligence, count cerespionage, and internal 
security intelligence functions have been carefully segregated within the Bureau 
in a separate division, the Intelligence Division, and that segregation continues 
today. 

Basie supervision and policy formulation is centralized in headquarters in 
that division. Other types of intelligence, for example that related to organized 
crime or intelligence on crimes unrelated to terrorist violence er national seeu- 
rity. are conducted by other divisions of the Bureau and would not be picked 
up by the new committee under S. 2893, There has been a mixture of functions 
in the investigative field offices, of the FBI which mizht complicate oversight. 
This mixture of functions does not frustrate oversight of the FBI by the Depart- 
ment of Justice. Within the past year the budget officials within the Department 
of Justice have helped the Bureau to segregate out the functions of the Intel- 
ligence Division into separate budget line items, and fo attach man years and 
funding figures to those items. 

In executive session testimony befere the Select Committee, the Assistant 
Attorney General for Administration who developed this new budget conceded 
that all of the functions of the Intelligence Division have been segregated out 
for budget purposes. If the Department of Justice can segregate out these figures 
for internal hudget purposes, which is to say for their own internal oversight 
purposes, they can do so for external Congressional oversight. Indeed, if it 
were impossible for the Department of Justice to segregate out these figures it 
would mean that no one in either the executive branch or the legislative branch, 
including the FRI, could tell the American people how much money or man- 
power was being expended on intelligence activities dirceted at American citizens. 
This would seriously frustrate oversight of domestic intelligence by anyone, 
including the Department of Justice or the Judiciary Committee. 

Tt would be more difficult and dangerous to separate out domestic infeHigence 
from foreign intelligence for the purpose of oversight. It would he difficult 
because foreign intelligence and domestic intelligence are not as different as 
“apples and oranges", as the administration suggests. If would be dangerous 
because it would deprive the new committee of the jurisdiction necessary to 
develop a meaningful division between these concepts and develop other legis- 
lative remedies to protect civil liberties. 

The activities of foreign and domestic intelligence have been inextricably 
linked. While foreign intelligence and counterintelligence activities performed 
abroad are the responsibility of agencies other than the FBI, the investigations 
frequently lead to counterintelligence activities in the United States. at which 
time the Bureau becomes the responsible agency. The investigation may be 
continued by the Bureau using the same techniques and sources as those employed 
by the agency with foreign intelligence responsibilities. Just as counterintel- 
ligence activities at home have been related to intelligence abroad. domestic 
security investigations are frequently linked through sources and methods to 
counterintelligence. The Huston plan is an excellent example of that phenomenon. 
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Under the guise of counterintelligence, the intelligence community conspired 
to violate fundamental rights of American citizens. 

The FBI's investigation of Dr. King is another example of the fact that 
domestic and counterintelligence have been undistinguishable. It began as a 
counterintelligence investigation—an investigation supposedly undertaken to 
determine Dr. King’s contacts with what the Bureau perceived as agents of a 
foreign power, the Communist Party of the United States. Indeed, we have 
substantial evidence that the mandate from DPresident Roosevelt to J. Edgar 
Iloover which originated the FBI’s whole domestic intelligence program was 
actually a counterintelligence mandate—Roosevelt wanted to know the impact 
of Soviet and Fascist agents on domestic groups. 

We will never achieve what Attorney General Levi and I both agree is neces- 
sary—strictly confining the FBI to enforcing specific criminal statutes—if we 
exclude the Department of Justice from the bill. We must ‘as he suggests conduct 
oversight of domestic intelligence as an adjunct of criminal prosecution. That is 
exactly why 8. 2893 provides that the new committee have jurisdiction of domes- 
tic intelligence investigations and the criminal prosecutions, if any, which grow 
out of these investigations. The Select Committee recognizes that we can only 
achieve the goal which the Attorney General and I both seek, tying all domestic 
intelligence investigations to a criminal statute, by enacting a legislative charter 
which requires such a relationship. FBI witnesses requested such a charter when 
they testified before our Committee in the fall. : 

The new committee can only develop such a charter if it has the necessary 
jurisdiction. The committee that develops the domestic intelligence charter and 
conducts oversight over domestic intelligence should have the necessary juris- 
diction over all elements of the intelligence community affected so that it can sort 
out these terms and develop comprehensive legislation. 


II. 8. 2893 PROVIDES ADEQUATE PROTECTION FOR CLASSIFIED INFORMATION 


In light of the abuses we have uncovered I am suspicious of the arguments we 
are hearing about the irresponsibility of Congress in its handling of classified 
information. I have a hard time distinguishing between the fear of leaks which 
undermine the national security from the fear of intensive oversight and 
accountability. ‘ 

The two legitimate concerns of the exceutive branch are that either inferma- 
tion will be officially declassified by the Congress which undermines the national 
security or that some staffer or member will unofficially leak classified informa- 
tion. The basie concern of the Congress ought to be that the procedures we adopt 
accommodate those executive interests without unnecessarily frustrating over- 
sight. 

The most effective procedure for congressional declassification is established 
in 8. 2893 whereby the executive branch can make its argument to the committec, 
secure the help of sympathetic members on the committee, and attempt to pre- 
clude release. In an extraordinary case the committee could refer the matter, 
with or without the information in question, to the full Senate for a decision. If 
the majority of the committee is so irresponsible as to abuse that power, the 
Senate can take action against the Committee by withdrawing from that com- 
mittee the power to dis¢lose the information and I am sure the voters would take 
their retribution on the members in the next election. Assuming that the Senate 
selects responsible Senators for that committee, the only way that procedure 
might fail is if the executive branch refuses or fails to make effective arguments 
against disclosure or if one assumes that there are not nine responsible Senators 
to fill those seats on the new committee. 

I do not believe there is any more cffective alternative. The administration, at 
least the Attorney General,: concedes that one popmlar remedy, stiff criminal 
penalties, is not only unworkable but unconstitutional when applicd to Senators 
and their aides. The Supreme Court held in 1972 that the separation of powers 
and the so-called “speech or debate” clause of the Constitution preclude the 
executive branch from using the judicial branch via grand juries or criminal 
prosecution ta investigate the legislative activity of Congress, including its over- 
sight of the executive branch. Stated another way, separation of powers and 
checks and balances would become a mockery if the FBI could investigate the 
Senate’s investigation of the FBI. Therefore, the criminal approach is unwork- 
able. : ; 


* 
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Senator Tower has introduced legislation which would require the Select 
Committee to turn to the full Senate on release of sensitive information. I am 
sure the intelligence community does not view resort by the new committee to 
the full Senate for a decision upon the question of release as a meaningful 
solution. Such a procedure will probably further jeopardize the secrecy of the 
information especially if the committee must disclose the information to the 
Senate. As the Attorney General stated, “Simply put, the danger of public dis- 
closure depends, in part, on the number of persons who have access to informa- 
tion.” 

Two other alternatives have been suggested: the apnroach taken in the so- 
called Case amendment, section 112(b) of Title I of the U.S. Code, and the agree- 
ment reached between the House Intelligence Committec and the White House. 
Both procedures have in common the power of the President to unilaterally 
enjoin the Congress from releasing information. Obviously such a procedure 
would be a complete abdication on the part of the Congress to the executive 
branch. 

Therefore 8. 2893 is the only effective congressional declassification procedure 
because it is the only one that accommodates the legitimate interests of both 
branches, It is not a complete abdication of the prerogatives of the executive or 
legislative branches. 

The question of unauthorized leaks by Senators or staff appears on the surface 
a dilemma. Criminal sanctions are unavailable because unconstitutional; there- 
fore, the only solution is the removal from office. Of course, this is exactly how 
the executive branch deals with leaks. However, the ultimate solution is to name 
responsible Senators to the new committee who in turm will hire responsible 
staff. Then the Senate should make it clear that a leak which undermines the 
national security will cost them their jobs. We have followed that procedure in 
the Select Committee and have had no such leaks. 

Furthermore, the likelihood of leaks, especially by Senators, is a direct func- 
tion of the effectiveness of the formal congressional declassification procedures 
and the power of the oversight committee. By that I menn that frustrated Sena- 
tors who have obtained classified information about some executive branch 
activity which they find abhorrent will be much less likely to resort to the cal- 
culated leak if there is a formal procedure to secure dixclosure as provided in 
S. 2898. If they cannot secure declassification they can nt least influence execu- 
tive branch policy through the oversight committee. 

Finally, I agree that these are not perfect solutions, put as a recent editorial 
in The Washington Post endorsing S. 2893 pointed out: “Any solution is sure 
to be a compromise open to challenge from both sides. In this sense the quest for 
a perfect solution is a recipe for stalemate.” 

Tf I have learned anything in my years in the Senate, it is that there are no 
“perfect solutions’. My year on this Committee has. convinced me that the 
equally important goals of protecting the national security and the constitu- 
tional rights of citizens mandate that we not tolerate a stalemate in this most 
eritical area. Furthermore, in avoiding the stalemate we will not avoid risks to 
the national security for the only risks free oversight is no oversight at all. Then 
we will have taken the ultimate risk, our democracy. 


PREPARED STATEMENT OF Hon. JoHN V. TUwNEY, 4 U.S. Senator FROM THE STATE 
OF CALIFORNIA 


I strongly endorse the concept of creating a Committee on Intelligence Activi- 
ties (COIA), an initiative which gives some promise of significantly improving 
Congressional oversight and control over our enormous intelligence apparatus. 

However, I want to emphasize that my support presumes an immediate and 
public agreement on the precise meaning of “concurrent jurisdiction.” 

As I’m sure this Committee agrees, jurisdictional exclusiveness should not be 
used in the future to thwart and diminish overall Congressional effectiveness in 
certifying that intelligence activities are congruent with established Constitu- 
tional principles. 

The Subcommittee on Constitutional Rights, which T chair, has an unusual 
jurisdiction, one that I have called a “conceptual jurisdiction” and one that 
contrasts with the “institutional jurisdiction” that many other Congressional 
panels develop over time with particular agencies, constituencies and issues. 


Approved For Release 2001/09/10 : CIA-RDP90-00735R000200130001-0 


Approved For Release 2001/09/10 : CIA-RDP90-00735R000200130001-0 


My Subcommittee’s “conceptual jurisdiction” is, simply stated, the protection of 
the rights guaranteed by the Bill of Rights. The Subcommittee is charged with 
investigating any infringements of the Bill of Rights from any quarter. The 
basis of this jurisdiction is found in Rule 25.1(1).12 of the Senate Rules, which 
gives the Judiciary Committee jurisdiction over all matters relating to civil 
liberties. 

Beginning in 1955 with the chairmanship of Senator Hennings and continuing 
under the long tenure of Senator Ervin, the Subcommittee on Constitutional 
Rights has employed this jurisdictional basis in countless innovative ways and 
has consistently led the battle to protect the Bill of Rights against totalitarian 
forces. Indeed, I believe that disinterested observers would say that the Sub- 
committee’s emphasis on protecting individual privacy over the past seven years 
laid the theoretical and factual bases for the current investigations of the abuses 
of the intelligence community. 

During my short time as Chairman of the Subcommittee, I have already wit- 
nessed several episodes in which the intelligence community has invoked the 
presumed jurisdictional exclusiveness of the Select Committee on Intelligence 
to delay or deflect the Subcommittee’s activities on behalf of the Bill of Rights. 
Thus, I think it is imperative that the intelligence community understands that 
the COIA is not being created for its own convenience or for the purpose of 
limiting the reach of the Bill of Rights. To facilitate this understanding, ‘“‘con- 
current jurisdiction” must not in any way imply a “secondary” role for this 
Subcommittee and its investigations and not in any way place this Subcom- 
mittee’s investigations, including those itthat necessarily carry the Subcommittee 
into the intelligence community, under the supervision of the new COIA. 

The Subcommittee on Constitutional Rights should not be placed in the posi- 
tion. of an “appellant” in justifying its defense of the Bill of Rights. The intelli- 
gence community should never be able to exploit the jurisdictional fences created 
by ithe Congress to evade Constitutional responsibilities, I believe we should agree 
quickly on the proper means of conveying an understanding of this important 
principle. 


MoLean, VA., December 18, 1975, 
Senator ABRAHAM RIBICOFF, 
Chairman, 
Senator CHarLes H. PrErcy, 
Ranking Minority Member, 
Committee on Government Operations, U.S. Senate, Washington, D.0. 


Dear Senators RIBicorr AND Percy: I appreciate very much your letter of 
November 24 inviting me to comment on the subject of Congressional oversight 
of ‘the Government’s foreign or domestic intelligence and investigatory activities. 
Disckosures of the last few years have graphically demonstrated the need for 
major improvements in these areas, and I am glad to help in any small way 
that I can. 

First, let me say that there is no question in my mind of the need for a major 
refurbishing of the present Congressional oversight procedures. In the past this 
function has been carried on by too small a group of individuals who even with 
the best of intentions were unable to spend the necessary time on this very criti- 
cal function, The base of the Congressional oversight organization must be 
broadened to insure wider representation of views and backgrounds and to pro- 
vide opportunities for the continuous infusion of new ideas. Actions which might 
have been suitable and necessary in the 1950s can very easily be counter- 
productive in the 60s and 70s, but there is an inevitable tendency to continue 
operations even though they have outlived their usefulness. Some procedures 
must be created for inserting into the oversight mechanism from time to time 
new iwhistle-blowers and new innovations. 

The critical need for fresh approaches must, however, be balanced by expe- 
rience since the entire intelligence process is very complicated and difficult to 
unravel even under optimum circumstances. Therefore, Congressional oversight 
must rely ion expertise built up from continued association with the subject. A 
key element here, of course, is the Congressional representation itself, which I 
believe can best be obtained by having a single Joint Committee with member- 
ship from both the Senate and the House. Two separate Committees would only 
tend ito compound the difficulties in getting the members properly informed. A 
second key element in an Oversight Committee is the permanent staff, and it 

66-418—76----383 ; 
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would be folly, if not impossible, to try to duplicate qualifications of the people 
needed to perform this important function. Finally, there is the obvious need for 
the Committee to deal with highly sensitive materials, and this can be much more 
effectively handled in a single Committee than with two separate groups. 

The Joint Committee on Atomic Energy (JCAE) was established after the 
war to oversee the nation’s atomic energy programs because of the critical impor- 
tance these had to our nation’s security. In the early days, the JCAE had to deal 
with highly sensitive materials and to the best of my knowledge had an unim- 
peachable record in avoiding undesirable disclosures. Atomic energy secrets are 
no longer as sensitive, but the example of the JCAE would be a very good one 
for a joint committee on intelligence to emulate. In. many ways the problems 
would be quite similar. The JCAE has usually been favored over the years with 
a well qualified staff capable of handling highly technical matters, and any intel- 
ligence committee must be similarly supported if it is not. to become mired in the 
intelligence bureaucracy. The oversight committee will have to sift through a 
wide variety of confusing and conflicting materials, and this can only be done by 
a full-time staff. 

Since it is important that the Committee does not develop over ‘the years a 
vested interest in the intelligence community and thereby become a lobby for, 
rather than an overseer of, intelligence organizations. procedures-for regular 
rotation of committee and staff members should be created. Perhaps Senate com- 
mittee members should be restricted to two six-year terms and House members 
to four two-year terms; thus establishing a regular basis for rotating in and out 
new members. Although perhaps more difficult to legislate, the committee should 
likewise develop procedures so that the staff also has an infusion of new blood 
at frequent intervals. 

It has been suggested that the Committee should have jurisdiction of not only 
intelligence activities but also domestic investigative activities. Although the 
recent disclosures have shown abuses and the need for tightening up of controls 
in both areas, it is my view that the proposed joint committee should restrict its 
activities to those agencies or parts thereof which are involved in foreign intelli- 
gence. While I believe that all foreign covert action by the U.S. Government. 
should be halted, if a decision is not made to do this, then such operations should 
also come under the jurisdiction of the committee. 

Similarly, within foreign intelligence should be the counter-intelligence activi- 
ties of such agencies as the FBI or CIA and the Defense Department as they 
relate to activities of foreign, not domestic, groups. Specifically, the committee 
should oversee the foreign intelligence functions of the CIA, NSA, DIA, Army, 
Navy and Air Force military intelligence agencies, the FBI, and ERDA. How- 
ever, to add the responsibility for monitoring the strictly domestic investiga- 
tions of such agencies as the IRS, Drug Enforcement Administration, Secret 
Service, and even the FBI would greatly complicate the work of the committee 
and dilute its ability to handle properly subjects relatvd to foreign intelligence. 
Foreign intelligence by itself is a sufficiently complex and varied area as ta 
tax the oversight capabilities of even the best organization. To load on all the 
domestic investigative agencies would probably be the straw that broke the 
camel's back and result in the committee being ineffective in any area. Although 
I cannot speak with any expertise in the investigative area, I would believe 
that the current Congressional organizational structure which oversees these 
domestic agencies could monitor such activities if they made a real effort. 
Perhaps their performance could be improved by soine coordination between 
the staffs and the Committees involved to make sure that all know what the 
others are doing. 

I believe that a Joint Committee on Foreign Intelligence (JCFY) should 
not only be overseeing the activities of all agencies involved in foreign intel- 
ligence but should also be responsible for authorizing the funds for all these 
agencies’ intelligence operations. The intelligence comnuinity should have a con- 
solidated budget, and the Congress should have a single mechanism for review- 
ing that budget. Furthermore, the JCFI might rapidly lose any oversight influ- 
ence if it did not have control of the purse strings, which is the most effective 
mechanism that Congress has for controlling executive branch activities. While 
this admittedly presents some problems where only part of an agency budget. 
involves intelligence, I believe procedures could be worked out between the 
various Congressional Committees so that the relevaut parts were authorized 
by the two separate groups. 
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Certainly, the Committee should have jurisdiction over confirmation of the 
senior officers in the Central Intelligence Agency and perhaps for the heads of. 
the intelligence components of other agencies which might require such con- 
firmation. Specifically, this might include the Director of NSA and Assistant 
Secretary of Defense for Intelligence, the head of DIA, and that individual in 
the FBI in-charge of its foreign intelligence responsibilities, ‘ 

One function of the Joint Committee which has not been widely discussed 
would be to insure that the Congress is provided with the substantive intelligence 
it needs to carry out its functions. The intelligence community must serve the 
Congress as well as the Executive branch, and what the Congress learns on 
foreign military and political matters should not be left to the whims of the 
individual agencies. The CIA should be charged with supplying intelligence 
information to the Congress on a timely basis as’ well as to the President... It 
would appear that the JCFI could well be a center for bringing together the 
intelligence needs of the various Congressional Committees, passing these on 
to the intelligence community and receiving material back: and disseminating 
it to the appropriate groups. If this function was performed: on a routine basis, 
the Congress would be in a much better position to. make decisions than at 
present when all too often they are limited to subjective intelligence analyses 
from agencies which wish to use the intelligence for their own purposes, The 
JCFI could establish security procedures for. handling this material but must 
not be allowed to become a bottle-neck cutting off the individual Committees 
and Members of Congress from information they need.in their: work. For an 
amplification of my views on this subject, I should like to refer you to my testi-: 
mony on March 28, 1972, before the Senate Committee. on: Foreign Relations - 
on National Security Act Amendment S. 2224, ae er, ; 

I hope these brief thoughts will be of some use to you in your very important 
task. I should be glad to elaborate on some of these points at any time you 
might wish. ‘ 

Sincerely, 


‘HlerBert Scoviiie, Jr. 


: NARRAGANSETT, R.L., January 8, 1796. 
Hon. Ase Rigicorr and Cuaries H. Percy, ‘ 


Committee on Government Operations, U.S. Senate, 
Washington, D.C. 


GENTLEMEN : This is in response to your letter of November 24, 1975, requesting 
my views on proposals for Congressional oversight’ of the U.S. intelligence 
community. : : 

Enclosed are my comments which are keyed to the staff outline of the issues :- 
raised by the proposed legislation, I am willing to answer questions or add fur- 
ther explanation to my statement if you so desire. 

Sincerely, 


Lyman B. Krexparricx, Jr. 
Enclosure. , 


STATEMENT BY LYMAN B, KIRKPATRICK, JR, PROFESSOR OF PoLitIcaL ScreNCcE AND 
UNIVERSITY Proressor, Brown UNIVERSITY, Provipence, R.I. 


A, DESIRABILITY OF LEGISLATION 


For more than two decades the Congress hag had before it the question of 
whether to establish a permanent intelligence oversight committee. For many 
reasons no such committee has been established. The impetus provided by the 
extensive investigations and hearings of the Senate Select Committee on Intelli- 
gence Operations should be used to resolve this issue. 

It seems appropriate to note that recent revelations have resulted in a con- 
siderable loss of confidence on the part of the American public not only in the 
integrity of the intelligence agencies but also in the degree and quality of the 
controls and oversights over the U.S. intelligence community. The Congress has 
a major responsibility to insure that effective controls. and oversights are estab- 
lished. Establishment of controls and oversight in turn should result in the 
eventual restoration of public confidence in the intelligence agencies. Therefore it 
is my conclusion that there is need for a new Congressional committee. 

This committee should perform the function of providing a permanent and 
continuous oversight of the intelligence community. Oversight is defined as a 
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review of all “foreign intelligence activities”, both overseas and domestic, of the 
intelligence agencies, and of any activities by other departments or agencies of 
the government performed for or in conjunction with the foreign intelligence 
agencies. 

The phrase “foreign intelligence agencies” is used to identify those organiza- 
tions whose primary responsibilities, either for information or for operations, are 
outside of the United States. This would leave responsibility for oversight of the 
Federal Bureau of Investigation with the Judiciary Committee. 

The effectiveness of such a committee will depend upon the willingness of its 
members to perform a thorough oversight of foreign intelligence activities while 
maintaining the classified nature of such matters. 

The possible alternatives to such a committee is the continuation of the present 
committees with increased emphasis on oversight. 


B. JURISDICTIONAL QUESTION 


1. The committee should have jurisdiction for oversight of all foreign intelli- 
gence agencies or components thereof which are represented on the United States 
Intelligence Board or its subcommittees. 

The committee should not have jurisdiction over other agencies with domestic 
or foreign investigative responsibilities or “all investigative activities, whether 
civil or criminal.” The nature of foreign intelligence activities is such that it is in 
the national interest to have a Congressional oversight committee concerned 
solely with this vital activity. However, it is recommended that the respective 
standing committees be encouraged to exercise oversight responsibilities over the 
other investigative agencies. 

2. The appropriate jurisdictional phase is “foreign intelligence” inasmuch as 
it will cover “national intelligence’, “counterintelligence” and even those areas 
of so-called “domestic intelligence” in which the activities of foreign agents or 
foreign nations are concerned. 

3. The committee, in my opinion, should have oversight responsibilities only. 
This in itself is a major responsibility which will be sufficiently time-consuming. 
The general legislative authority should remain with the present standing com- 
mittees and the jurisdiction should be concurrent. Jurisdiction over confirmations 
should remain with the standing committees, although—as would be customary in 
any case-——the views of the oversight committee should be considered. 


C. RELATED QUESTIONS CONCERNING POWERS AND RESPONSIBILITIES 


1. The legislative description of the permanent oversight committee’s duties 
and responsibilities should insure that it has both tthe authority and responsi- 
bility to examine each and every foreign intelligence activity endorsed, spon- 
sored or supported by the United States government. Only with such an 
all-encompassing mandatte will ‘there be assurance that no operation or activity 
escapes attention (see 4 below). 

The committee should report to the Senate (and/or the Congress) not less often 
than once each session-—-more frequently if there are urgent maitters requiring 
the atteention of the body of the whole—and each report should be in two parts: 
one public and one classified. The public portion of the report should give a gen- 
eral assessment of the quality of the intelligence activity of the United States; 
the efficiency and economy of the intelligence effort; and any commitittee recom- 
mendations which can be made public. The classified version of the report should 
contain those items which would benefit the enemies of the United States if made 
public. 

2. There should be continued access by other committees to the analysis of the 
intelligence agencies. 

3. It would be my strong recommendation that the authority to review covert 
actions pursuant to the Hughes-Ryan Amendment of the Foreign Assistance Act 
of 1974 (22 USC 2422) be vested in the oversight cominittee with at least the 
Chairman and Ranking Minority Members of the Foreign Relations, Armed 
Services and Appropriations Committees asked to participate. This would pro- 
vide a broad base for the review of covert operations; would provide a forum for 
discussion with the Director of Central Intelligence; and yet would assure the 
security without which covert operations are not only unsuccessful but 
counterproductive. 
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4, There should be no qualification whatsoever to the duty of the agencies to 
keep the committee “fully and currently informed” of all foreign intelligence 
activities. It is knowledge of the nature of the foreign intelligence activity which 
is vital to the effectiveness of the committee’s work. The committee must know 
what is being done, although there may be occasions when such details as where 
and who may be omitted. To insure that there is no possibility of a failure of dis- 
closure the Chairman and the Ranking Minority Members should have the right 
to be fully advised of all details and should joinltly decide as to how the .com- 
mittee should be informed. 

5'& 6. It is my view that the committee should have subpoena power and an 
effective procedure for insuring compliance. 

7. There should be enacted a statute making it a criminal offénse for any 
employee, present or former, of any branch of the United States government to 
divulge classified information without appropriate authority. 

8. The committee should have the authority to give and review on its own 
security clearances for its staff after name checks and full field investigations 
have been made by the Federal Bureau of Investigation, 


D. STRUCTURAL QUESTIONS 


1. There should be only one permanent oversight committce. The requirements 
on the intelligence community for reporting to Congressional committees are 
already heavy and will be made more so by an oversight committec. Therefore 
it would seem that a joint congressional cominittec is necessary. : 

2, My suggestion is that ten is an optimum number for the size of the committee. 

3. More; than one member has suggested that an oversight committee has no 
political appeal because members will not be able to tell their constituents about 
their work. The benefit of rotation is therefore suggested. On the otler hand, 
“foreign intelligence activities” are complex and the value of background knowl- 
edge and experience is great. I would therefore urge that if rotation be adopted 
it be ‘on a basis of every six years. 

4. Members should be elected by the Senate. While this is a departure from 
Senate procedure, I must strongly urge its consideration. The American public is 
skeptical about our government. The most democratic procedures are necessary 
to restore the confidence. 

5. There is considerable merit to designating places on the committee for rep- 
resentatives of Armed Services, Appropriations and Foreign Relations. However, 
Places should be available for members who express a desire ito be on the com- 
mittee. If selection is made by election by the Senate this could be a consideration 
of the members. 

6. The Chairman should be elected by the committee. 

7. It would appear that members could also sit on Foreign Relations, Armed 
Services or Appropriations. 

8. If the committee has ten members I would urge that a permanent division 
of six and four be adopted. “Foreign intelligence activities” transcend partisan 
polities. 

9. The staff should be of sufficient size to be able to keep thoroughly informed 
of all foreign intelligence activities. Staff personnel should be selected for their 
open-mindedness, objectivity and desire to serve the national interest while main- 
taining full security and possessing a passion for anonymity. Intelligence ac- 
tivities attract the interest of many but the dedication of few and therefore the 
eareful selection of the staff is of prime importance. The pay scale of the staff 
should be the equivalent of that of the staff of the standing committees. The 
committee should make extensive use of qualified consultants with the proper 
clearances, : 


BIOGRAPHICAL INFORMATION OF LYMAN B. Kirkpatrick, JR., PROFESSOR OF PoLit- 
ICAL SCIENCE AND UNIVERSITY Prorressor, Brown UNIVERSITY, Provivence, R.I. 


Born : Rochester, New. York, July 15, 1916. 

Bducation : Princeton University, Woodrow Wilson School of Public and Inter- 
national Affairs, B.A. 1938. 

Inmployment: 1938-42-—-Editorial Staff, United States News. 1942-46—U:S. 
Army, discharged as Major (Legion of Merit, Bronze Star, French and Belgian 
Croix de Geurre, 5 battle stars). 1946-47—Eiditorial Staff, World Report. 1947- 
65—Central Intelligence Agency: 1947-1948, Staff Officer : 1948-1950, Division 
Chief ; 1950-1951, Executive Assistant to Director ; 1951-1953, Assistant Director; 
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1953-1962, Inspector General; 1962-1965, Executive Director—Comptroller : 
(1960—National Civil Service League Award as one of ten outstanding career 
officers. 1964—President's Award for Distinguished Federal Civilian Service. 
1965—Distinguished Intelligence Medal). 1965—present--Brown University. 1971-- 
72—-Naval War College, Chester A. Nimitz Professor of National Security and 
Foreign Affairs. ‘ 

Books: “The Real CIA.” MacMillan, 1968. “American Security Policy,” De- 
partment of Navy, 1968. “Captains Without Eyes: Major Intelligence Failures 
in WW II,” Macmillan, 1969, “The Intelligence Community: Foreign Policy and 
Domestic Activities,” Hill and Wang, 1973. 

Articles: Military Review, May, 1961, “United States Intelligence.” Vital 
Speeches, January 15, 1961, “Is United States Intelligence Answering the Red 
Challenge.” Naval War College Review, Newport, RJ. Twelve part series on: 
“Cold War Operations: The Politics of Communist Confrontation.” Vol. XX. 
No. 4, Nov., 1967, “Marx and his Followers ; Vol. XX, No. 5, Dec., 1967, “A Brief 
History of the Cold War’; Vol. XX, No. 6, Jan., 1968, “The Sino-Soviet Spirit” : 
Vol. XX, No. 7, Feb., 1968, “The Communist Control System’: Vol. XX, No. 8, 
Mar., 1968, “The Cuban Case History”; Vol. XX, No. 9, Apr., 1968, “Vietnam”: 
Vol. XX, No. 10, May, 1968, “The Intelligence Organization”; Vol. XX, No. 11, 
June, 1968, “Communism in Latin America”; Vol. XXI, No. 1, Sept., 1968, “Com- 
munism in Africa’; Vol. XXI, No. 2, Oct., 1968, “Communism in the Near East” : 

"ol, XXI, No. 3, Nov., 1968, “Communism in Asia and South Asia”; and Vol. XXT, 
No. 4, Dec., 1968, “Communism in World Affairs”. Brown Alumni Monthly April, 
1969, “The President's Problems.” Encyclopedia Britannic Book of the Year. 
“Armies of the World,” Annually 1948-1960 inclusive. Res Republica, October, 
1968, “Have Our Institutions Failed Us.” Naval War College Review, May, 1971, 
“Insurgency : Origins and Nature of the Beast.” 

Boards: Board of Visitors, Defense Intelligence Agency, Washington, D.C. 

Courses Taught at Brown: Political Science 144: Cold War Operations. Politi- 
eal Science 145: American Security Policy. Political Science 182h: American 
Military Affairs. Political Science 245: Problems of National Strategy. 


WASHINGTON, 1).C., January 13, 1976. 
Fion. ABE Ripicorr and Hon. CuHarnes H. Percy, 
U.S. Senate, 
Washington, D.C. 


Dear Senators: This letter and enclosed memorandum are in response to your 
letter of November 24th asking for my comments on the governmental structure 
for the oversight of United States intelligence organizations and operations. 

The suggestions contained therein are based on my ten years’ service as Deputy 
Director (Intelligence) of CIA (1952-1962), plus service as the intelligence 
community representative during ithe Eisenhower terms on the National Security 
Council’s Planning Board and the Foreign Economic lolicy Council headed by 
Clarence Randall. From 1962 to 1965, I was Chief of the International Division 
of the Bureau of the Budget responsible inter alia for the budgets of all com- 
ponents of the intelligence community. It should be stressed that for the past 
decade I have had no involvement, formal or informal, in intelligence activities 
and that my knowledge of recent pertinent developments is entirely based on 
press reports. 

The memorandum, while specific. is confined to the essential elements of the 
problem and omits answers to many subordinate questions. I feel very strongly 
about points 1-6 on which my experience is adequate to permit me to speak with 
some confidence. Items 7-9 are, because of my lack of direct experience on those 
subfields, considerably more tentattive. 

I am itaking the liberty of copying this material to my good friends Senators 
Symington, Church and Mathias, with whom I have during the past year dis- 
cussed matters before the Select Committee. 

If you or your staff wish to pursue any of these questions with me, I am pre- 
pared to respond. 

Respectfully, 
: Rosert Amory, Jr. 

Enclosure. 
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MEMORANDUM ON ReEstTRUCTURING Unrrep States INTELLIGENCE COMMUNITY 


1. Congressional Oversight—There should be a Joint Committee on Intel- 
ligence with responsibility for all agencies or components of departments or 
agencies primarily engaged in intelligence affecting the national security. It 
should be modeled on the Joint Committee on Atomic Energy and provided with 
adequate, secure premises and a competent, but not overlarge, staff. In addition 
to normal investigative and oversight functions, it should also formally advise 
the Senate respecting its advice and consent to appointments within the intel- 
ligence community. It should also advise the appropriations committees of both 
bodies as to budget matters of particular concern to intelligence operations. 
Membership on it should include Senators and Congressmen of proven com- 
petence in national security matters, and membership on Armed Services, Foreign 
Relations/Affairs, etc., Committees should not preclude membership on the 
Intelligence Committee. 

2. The President’s Foreign Intelligence Advisory Board should be abolished 
and replaced by an Intelligence Advisory Commission (hereinafter the Com- 
mission) established by law which should have the following composition and 
functions: 

Ten members appointed by the President with advice and consent of the 
Senate; ; 

Terms 5 years, staggered so that 2 are appointed each year; maximum tenure 
2 terms; 

Part-time service with salary sufficient to attract ablest people, e.g., $10,000 
per annum for 10 two-day meetings a year; 

Small but competent staff (See DCI and IG infra); 

Offices close to, but separated from, DCI and IG; 

Initial screening and recommendation of candidates for DCI; 

Absolute need-to-know clearance for all intelligence matters, foreign and 
domestic ; 

Close working relations with Joint Congressional Committec; 

Report to President regularly on ad hoe basis and submit annual report to 
President and Joint Committee; 

Review budgets of all intelligence.components and make recommendations 
to D/OMB, prior to latter’s review; 

3. Director of Central Intelligence.—He should be the principal United States 
officer, reporting readily and directly to the President, with general oversight 
over all intelligence activities, foreign and domestic. He should not exercise execu- 
tive direction of the CIA or any other intelligence agency. 

He should be selected for nomination by the President from a slate of 5-10 
candidates approved by the Commission. Such a slate would have to include one 
or more career intelligence officers, one or more government officials and one or 
more persons from the private sector, including the scholarly community, The 
nominee would, of course, require confirmation by the Senate. 

The tenure of the DCI should be 7 years, with extension permissible only in 
times of national emergency. ¢ 

He should not be removable from office by the President, except with ‘the advice 
and consent of the Commission and the Joint Committee’, though in the case 
of grave illness or dereliction, the President should be empowered to suspend him 
or her for 80 days. 

He should have a deputy similarly selected, appointed and confirmed, initially 
for 3 years, thereafter for 7. 

He should be Chairman of the United States Intelligence Board (hereinafter 
USIB) and a non-voting member of the National Security Council. 

He should have a small administrative staff, including sufficient competence 
to review and present recommendations on all intelligence budgets to the 
Commission. | 

The staff should also include ia reeconstituted Board of National Estimates with 
supporting staff and the secretariat of USIB. 

His situs should be neither in the CIA headquarters building, nor in the 
White House-Executive Office Building complex. A location in one of the many 
buildings now occupied by CIA in Rosslyn would be ideal as convenient to, and 


+Had Richard Helms been able to say flatly to Presidents Johnson and Nixon when 
directed to exceed his legal authority ‘No way, Mr. President,’ much of the present travail 
would have been avoided. . 
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almost equidistant from, CIA-Langley, the Pentagon, State Department and the 
White House. 

4. United States Intelligence Board (USIB).—This Board should comprise: 
DCI (Chairman), the heads of CIA, Assistant Secretary of State for Intelligence 
and Research, the head of DIA, the Internal Security Service (see infra), the 
intelligence head of the JCS Joint Staff, and for matters involving their direct 
responsibilities and expertise the heads of the National Photographic Interpreta- 
tion Center and National Security Agency. It should not include intelligence 
chiefs of the individual armed services. 

Its major functions should be: Formulation of priorities for intelligence col- 
lection and analysis; Preparing agreed or divided National Intelligence Estimates 
(see Board of National Estimates) ; Supervising a watch committee which would 
operate a round-the-clock National Indications Center; and Supporting USIB 
should be an appropriate structure of technical and specialized subcommittees 
with membership representing all participating agencies. 

5. There should be reestablished a Board of National Estimates appointed by 
the DCI in consultation with the members of USIB. Such a Board worked ex- 
tremely well for two decades until dismantled by the present administration. 
Approximately 10 in number, this full-time “judgment review” group of men 
chosen from senior or recently retired diplomats, military men or the academic 
world is essential to query, balance and compensate for departmental and indi- 
vidual biases that invariably show up in contributions to estimates. Totally 
devoid of policy-making or operating responsibilities, the members of the Board, 
individually and collectively, are the best and indispensable guarantors of the 
sine qua non objectivity in intelligence assessments. Working with the Joint 
Staff of the JCS the Board can, as in the 1950’s, from time to time provide “net” 
estimates of the likely interplay of friendly and hostile forces in particular 
situations. 

The Board and its staff (no more than 50 people all-told) should be co-located 
with the DCI. 

6. Inspector General.-An inspector general with overall responsibility over 
the intelligence community should be appointed by the President with the advice 
and consent of the Senate. His place in the executive pay structure should be 
equal to that of the Deputy Director of Central Intelligence. 

He and his central staff should be co-located with the DCI. 

He should basically report to the DCI but be authorized by statute to report 
at his discretion to the Commission and the President and should be required to 
testify independently of any executive privilege when called before the Joint 
Congressional Committee. 

His central staff should be composed of officers not on detail from any intelli- 
gence agency, but his staff should be kept small and utilize agency staff personnel 
for routine examinations and investigations. 

The portion of the legislation creating the IG office should save harmless from 
retribution any intelligence agency personnel who in sood faith call attention 
of the IG or his staff to what appears to be illegal or seriously incompetent 
action by others in the intelligence community. (This section will require most 
eareful drafting.) 

The IG should serve for a 7 year term not coeval with the DCI and DDCI, and 
his removal should be covered by the procedures suggested for the DCI. 

7. Covert Operations.—Essentially, these should be abolished by law, except 
in a declared state of national emergency and even then should not be part of 
the CIA’s chartered responsibility. ' 

I would, however, suggest that the Congress appropriate a no-year revolving 
fund of say $50,000,000 for the covert support of friendly political parties and 
personages. This fund would be used only on personal authorization of the Pres- 
ident and would be transmitted through non-official commercial and private 
banking channels by the Department of State. No prior or current briefing of the 
Congressional Committee would be required; but, when requests for replenish- 
ment of the fund is made, a “post-audit” hearing on the expenditures would be 
held by the Joint Congressional Committee. A certificate by that committee that 
a replenishing appropriation was justified should be legally binding in the 
Appropriations Committees. 

8. Internal Security.—Clearly, the CIA should have no permissible role in 
internal security no matter how elegant a cloak of “national security” could be 
woven around a given perceived threat or counter-measure. 

Nor should the FBI. An organization, the primary purpose of which is com- 
baitting crime, does not have the basic sophistication to assess genuine threats 
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to the internal security of the United States and its.major institutions. Persons 
recruited for and spending most of their working lives dealing with felonies, 
kidnapping, bank robbery, interstate car thefts, ete., cannot be expected to draw 
the fine line between dissidence or disaffection and conspiratorial’ efforts to 
pervert the basic institutional structure of our free society. Never forget that 
Kim Philby in England posed as a Franco worshipper while working for the 
USSR and Sorge in Japan as a faithful Nazi. as 

We need a new Internal Security Service modeled on Britain’s MI-5. Like the 
latter, it should be quite small and manned by persons of the highest intellec- 
tual and professional competence and sophistication. d 8 

Its head, as indicated above, should be a Presidential appointee, screened by 
the Commission and confirmed by the Senate, with similar provisions for tenure 
and removal. 

In addition to its headquarters staff,-no more than 8 or 4 field officers should 

' be required. a 

To counter the argument that today’s internal security threats involve com- 
pounds of international and domestic outlaws capable of the most horrendous 
violent crimes against innocents, it can be pointed out ‘that in the Ulster turmoil 
the UK’s organizations, Scotland Yard (Home Office) with primary law enforce- 
ment responsibility, MI-5 (domestic security), MI-6 (foreign intelligence) and 
military intelligence all work effectively together. : : 

Certainly, the removal from the FBI of the internal security responsibility 
should not be carried out without the most careful study. The experience of 
Great Britain, Australia,.Canada, France and ‘the German Federal Republic 
should be examined thoroughly as part of such study. ot 

9. Nomenclature.—I have deferred to the end of the question of retitling 
CIA and other organizations and jobs. Regrettably, I now conclude that the 
GIA’s once proud name should pass into limbo and the foreign intelligence 
gathering and evaluating arm should be renamed. Its staff officers assigned 
abroad should be fully and securely integrated into the foreign .or military 
services or should operate under effective private sector cover. | 

The overall: Director of Central Intelligence should bear that title, possibly 
dropping the “Central,” but the heads of all operating agencies should be desig- 
nated “Administrators,” whether military or civilian, to underscore their sub- 
ordination to the DCI and the limitations on their agencies’ autonomy. 


Corninea INTERNATIONAL Cor?., 
New York, N.Y., January 2, 1976. 
Hon. Abe Risicorr and 
Hon. CHartts 8. PERoy, 
Committee on Government Operations, 
Washington, :-D.¢. 

GENTLEMEN : I take pleasure in referring to your letter of November 24, 1975, 
relating to the proposal to create a permanent committee to oversee government 
activity concerning foreign and domestic intelligence. 

I have read earefully thé copies of three bills which you enclosed, together 
with the paper prepared by your staff relating to some of the issues: your 
Committee will consider. : ; : 

Among the three bills I was impressed by 8. 189 introduced in the Senate on 
January 16, 1975, as a start in the right direction. No doubt this has been the 
subject. of considerable study since its introduction. 

It seems to me apparent that congressional action obviously is called for, 
and that the best form it could take would be the organization of ‘a competent 

' joint committee to oversee United States operations in the field of intelligence, 
including covert operations. I assume, of course, the continuing and urgent need 
of an effective collection of foreign and domestic intelligence, and unavoidable 
operations of a covert nature. — 

In the support of such a Committee’s activity, it should be able to profit from 
the operations of the President’s Foreign Intelligence Advisory Board. While 
that Board is set up to report only to the President there is no good reason as 
I see it, why the benefit of. the Board’s findings and recommendations on most 
questions could not be available to the Committee for its information, The 
P.F.LA.B. as you know has played an important role in the development of 
technical collection systems, in useful analyses of apparent intelligence failures, 
and in directing attention to new issues of intelligence concern. It has .been 
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recommended that the Board should play a larger role in the oversight of the 
performance of the foreign intelligence community as x whole. It seems to me 
that the Board's activity would tie in neatly with the proposed Committee’s 
objectives. 

Oversight by the proposed Committee of classical intelligence collection, overt 
and confidential, and its dissemination, obviously would be pertinent and of 
interest to such a Committee. I see no especial difficulty in organizing such 
oversight. 

Covert. action, of course, is a special problem. Covert action, activity abroad 
is intended not only to gather information, but to influence events. That has 
been described as an activity midway between diplomacy and war, going the 
way from financial support of friendly publications to the organization of 
paramilitary efforts. While it has been urged by a few that covert action by 
our Government should no longer be authorized at all. I join the view that covert 
action in the present world situation cannot be abandoned. It should be employed, 
of course, only where clearly essential to vital United States purposes, and 
then only after a careful process of high level review. 

Now the access of the proposed Committee to information relating to covert 
activity presents a delicate question but I should think with the approval of 
the President an appropriate liaison between the proposed committee and either 
P.F.LA.B. or the 40 Committee could he established on a confidential basis. 
Perhaps this should be limited to a special small subcommittee. Contact with 
the proposed Joint Committee of the Congress on National Security would no 
doubt also be involved. 

In establishing the proposed committee and in the selection of its members 
from both the Senate and House an important problem is to make a selection 
if possible of members who have some background and interest in the intelligence 
field, and especially who can give the necessary time and energy to this activity. 
I know this is not easy, but the nature of the activity requires a positive and 
qualified approach, 

With warm regards, 

Yours sincerely, 
Rogert Murry. 


Sucar Hut, N.H.. February 14, 1976. 
Senator ABRAHAM RIBICOFF, 
Chairman, 
Senator Cuarres H. Percy, 
Ranking Minority Member, 
U.S. Senate, Committee on Government Opcrations, 
Washington, D.C. 

DEAR SENATORS RipicorF AND PErRcy: Please refer to your letter to me of 
November 24, 1975; and my reply of December 15. 1975, advising you I would 
be privileged to comply with your request relative to which you set a deadline 
of March 1, 1976. 

Enclosed you will find the paper I have prepared for your consideration. Not 
being a lawyer, I have avoided the legal aspects of the legislation you have in 
mind. Hence, what I prepared may or may ot have any value for you. 

I know you will realize I am not a typist, therefore I assume you will be 
charitable to my imperfections and labored efforts. 

If there is any additional assistanee I can render you please do not hesitate 
to so inform me. 

; With highest esteem and much appreciation for the important work you are 
loing. 
Sincerely yours, 
Wirii1amM C. SULLIVAN. 


Part I.1—REFLECTIONS ON THE REORGANIZATION OF TIE FEDERAL BUREAU OF 
INVESTIGATION 


I. LENGTH OF DIRECTOR'S TERM 


The term of the Director of the FBI (or any other Frderal investigative or 
intelligence agency) should be limited preferably to five years or seven years 
at the very most. Reappointment to another term should be strictly prohibited 
for it would lead to nothing but abuses. 


1 Part II not printed here. 
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First: The Director’s first term would be greatly taken up with developing 
support and power (on a quid pro quo basis) with the key men in the White 
House, Congress and the Department of Justice rendering services ‘to each other 
to make certain he would get reappointed. To use the vernacular, his first term 
would be largely spent in “politicking” and ingratiating himself to assure 
reappointment. 

Second: This in turn would set into operation a whole series of related abuses 
similar to those present in the J. Edgar Hoover dynasty with new ones added. 

Third: The longer such a Director stays in office the more he knows about 
the personal and official lives of powerful men in and out of government. We 
men are not good enough to possess this kind of uniqne knowledge for more than 
five years, when such a potent nationwide organization as the FBI, with the 
country saturated with its informants, is at the disposal of its Director and any 
aspiring unprincipled men he may have around him. 

J. Edgar Hoover reigned unchallenged from 1924. to 1972 and the countless: 
abuses of his tremendous power which grew steadily with the length of time he 
was Director are now well-documented, Te skill with which he wielded this 
power mesmerized many in public office and elsewhere to the point where they 
could not stop from uttering ‘absurdly endless and excessive praise. Others, not 
mesmerized, coldly gained through the calculated yendering of mutual services 
to each other. These were both political and non-political. Lastly, there were 
still others equally informed as in the second category mentioned above but who 
were too fearful of J, Edgar [loover to take any action to expose the truth to 
the American people and cause Mr. Hoover ito be removed. (A dissenting voice 
was occasionally raised but was rapidly ridiculed, suppressed or ignored). Lord 
Acton was right, here, as he has been on numerous other occasions : 

“Power corrupts and absolute power corrupts absolutely.” 

I believe it was Blbridge Gerry of Massachusetts, who at one major conven- 
tion on constitutional matters, opposed relentlessly the provision maaking it 
possible for Senators to seek reelection. He said one term is enough. Ile empha- 
sized that reelection would create a professional class of politicians detrimental 
in the long run to the welfare of our nation. Ie lost, But, who can argue con- 
vincingly that he was wholly wrong or at least wrong in every instance. 

So, too, with the heads of investigative agencies. We do not want them to 
become a professional investigative leadership class, “seratching each others 
backs,” strengthening each others powers, concealing each others failures, classi- 
fying each others mistakes as they create year by year a deeper and deeeper 
comfortable rut for themselves which makes fresh insights, continual reform 
and administrative vision, so necessary to a democracy, impossible, while around 
them multiply their favorite “apple polishers,” sycophants, and toadies con- 
stituting the palace guard who are essentially shut off from the vast majority 
of investigators in the organization. In the FBI we had a colorful phrase for 
this coined by Guy Bannister, one of our able Special Agents in charge of dif- 
ferent Field Offices during his long career. On one occasion he wrote J. Edgar 
Woover in a blunt, critical vein to complain that: “Twenty years ago the FBI 
leadership had divorced the field investigators and the two have been living 
in adultery ever since.” Needless to say he never recovered from speaking the 
truth that all knew existed. 

Again, change prevents this. Making the retirement age mandatory with 
twenty years of service and at fifty years of age for all employees except the 
head of the organization who should be required to retire at sixty would also 
facilitate mobility, flexibility, dynamism and progress within an organization. 
Yurther, it would increase the incentives of younger employees on their way 
up the ladder. Retirement benefits should be no issue. First, it is not a country- 
serving issue but a selfish consideration. Second, doors can be opened to the 
Director to secure satisfactory employment elsewhere in government or industry. 
If he is a lawyer, then law practice is open to him at which he would likely 
make far more money than if he had remained Director of the FBI. 


II. GUIDELINES--NO SOLUTION 


When I was in the FBI we had all kinds of guidelines—manual after manual 
of guidelines. Everyone was told what to do and what not to do, how to dress, 
and even to the point of how to shake hands properly—(no moist palms). These 
guidelines were regularly supplemented throughout the year by additional guide- 
lines or instructions sent to the Special Agents in Charge of all our offices. 
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When these men came in to talk to J. Edgar Hoover, at intervals, they received 
verbal guidelines from him with some gratuities added. When men came in on 
schedule for two weeks of In-Service {re-training) they were stuffed with 
guidelines until they bulged with them. Special conferences held added still more. 

I ask you what good did they do? We had clear and repeated guidelines 
never to violate the law even to getting a traffic ticket “fixed.” What came 
out of these crystal clear guidelines?—burglaries, opening of mail, haraws- 
ment, forgeries, political activities, and so many other known related negative 
activities it is pointless to list them. Why did this happen? Because it was 
also made clear to us that intelligence is invisible warfare; that this is United 
States government policy; that it is the policy of all nations: that warfare 
knows no guidelines or laws; that we were in fact comparable to soldiers on 
the battlefield engaged in a vast, intricate life and death struggle. 

We used. to joke in the FBI that the guidelines were only for the protection 
of J. Edgar Hoover if something went wrong, but he never intended them to 
be abided by or serve as protection for the men. If an agent violated one of 
them and got caught (this was thé one great crime)” Mr. J. Edgar Hoover 
could very solemnly and even with piety point to the guideline he had formulated 
which this rascal of an agent had violated and he, Mr. Hoover, would fire him 
at once for certainly he was not going to tolerate any of his highly ethical 
guidelines being violated. The solution of the problem igs not in guidelines alone, 
although some are necessary for clarification. purposes. 

Too many meaningless ones have. been already on the record. Something 
else may be needed not as guidelines per se but as unmistakably clear definitions. 
Define precisely what Congress does and does not want done and how it is to 
be done. We could learn something here from the importance the-old scholastic 
philosophers attached to correct definitions. It was a ‘form of logic for them. 


Til. EXHAUSTIVE, OBJECTIVE, INTERNAL ANALYSIS OF FBI NEEDED 


The FBI should be given an honest, comprehensive, objective, penetrative, 
administrative and operational analysis, sweeping away the barnacles, the cob- 
webs, the foolishness, and the obsoleteness of forty-eight years of dictatorial, 
dogmatic leadership. Open the windows and let in fresh air, abolish fear of dis- 
sent and open up minds, let informed imaginations of the men have full play in 
formulating policies and everywhere encourage vision. (“For where there is no 
vision the people perish” and so does an organization). 

This is what happened to the FBI under J. Edgar Hoover while Congress 
slumbered. To paraphrase the poet Browning: “Hoover is in his Office and all 
is right with the nation.” The great and urgent need is to bring the FBI “scream- 
ing and howling into the 20th Century.” This cannot be done by its leaders who 
utter unctuous platitudes about guidelines and other matters before Congres- 
sional Committees, not wanting to, or refusing to bring out the entire truth 
about the FBI. It cannot be done by giving lip service to change and serving 
up on a public relations platter, superficialities, when what is needed are changes 
that are fundamental, reform with substance and reorganization with talented 
leadership. Streamline the FBI, cut the Budget more, reduce the personnel from 
8500 to around 5000. This will eliminate the fat and make for lean efficiency. 
This can be done and ways and means are available for doing this. 

This can be done by returning to local, county and state law enforcement 
agencies, work which is now being done unnecessarily by the FBI. Authorities 
agree that the solution of crime is actually a local problem ito be solved on the 
local level. Limit the FBI to the investigation of interstate organized crime and 
to truly major cases of an interstate nature of national importance. 

Search the nation for the most talented Negro police administrator and make 
him Assistant Director of the General Investigative Division of the FBI which 
handles general crime as opposed to organized crime which is handled by the 
Special Investigative Division (or was when I was in the FBI). We do not 
now have any such Negro FBI official and one is long overdue, Negroes also were 
barred from employment ag Special Agents in the FBI from 1924 until Robert 
Kennedy became Attorney General in the 1960’s.? 

Remake the FBI Laboratory so, instead of being mainly a sterile, tourist show- 
place, it will become a first class, up-to-date scientific Laboratory actually de- 


; ale it embarrassed Mr. J. Edgar Hoover, not because the act was unlawful or 
nefficient. 

*This appointment would make some small amends for this grave injustice suffered 
decade after decade. 


Approved For Release 2001/09/10 : CIA-RDP90-00735R000200130001-0 


Approved For Release 2001/09/11 : CIA-RDP90-00735R000200130001-0 


signed for the first time to be a productive, effective aid to the FBI and all other 
law ‘enforcement. departments around the nation—local, county and state. Put 
an immediate end to considerable manpower expended on self-publicity,: public 
relations, propaganda and other useless, costly activity which has gone on for 
years and still does, although it will be denied. These are just a bad examples of 
what needs ‘to be done to reduce personnel and the Budget: 


Iv. INSURE ADEQUATE DECENTRALIZATION OF LAW ENFORCEMENT Bt 


An analysis, as just described, would be well worth the time and. effort ex- 
pended if done professionally and in depth by an outside force of knowledgeable 
men. not. now or in the past connected with the FBI. It could guarantee necessary 
decentralization of law enforcement (there ‘are too many and toe large-a, collec- 
tion of Federal investigative agencies) in the United States that would benefit the 
nation for generations to come. 

It would also throw up an effective barrier against the slow, almost. impercep- 
tible growth of a national police force which we certainly do not want. We 
already have a kind of substitute quasinational police force in the existence of 
the FBI National. Police Academy system. As you know, this Academy was 
established in 1935 and was at the time and still is a fine idea. _Fine.ideas, though, 
given time enough, have a way of becoming “unfine” unless controlled. This FBI 
Academy has been inviting select officers from all over the nation (and later some 
from some foreign countries) to come to FBI Headquarters, Washington, D.C, 
(and Quantico, Virginia) for training, basically as instructors (in that they 
return to their Departments and often instruct on what was learned at the FBI) 
and administrators. Many thousands have passed through such portals and 
courses. Being graduates of the FBI Academy, these men have been, regularly 
promoted.in.their Departments. 

What-does this mean in practical, working level terms? It means that ‘all over 
our nation.these men are “FBI men”, trained, disciplined, and .tau ught carefully 
loyalty to the FBI. We retain regular liaison with them. It is to these men we 
go when we want assistance from them, their men, or if they are strategically 
located from their Department. They have been uniformly willing to do what 
we ask, whether it be regular or special services. They have been our eyes and 
ears in police: circles and beyond, all around the country, although this fact is 
not overly publicized, if at all. 

I suggest that right here we have ithe germ of a sophisticated, nati onal police 
foree, or at least a valuable national auxiliary to the FBI serving a similar pur- 
pose. Therefore, controls should be considered in this area to see thait fifteen or 
twenty years from now it does not get out of hand and become a problem: to 
democratic values. (I am not suggesting at all that it is a problem today because 
I have a high regard for the FBI National Academy concept). Much depends, of 
course, on the -kind of leadership we have, and the controls established for the 
years ahead. But, now is the time to look ahead and to do something preventive, 
instead of “locking the stable after the horse was stolen.” 


Vv. ENTIRELY NEW LEADERSHIP 


The events of ithe immediate past and in particular the developments of the 
past few wecks should put the need for new leadership beyond question. How 
much more do we need ¢o witness before action is taken? The litigation relative 
to Clyde Tolson’s will is appalling and has widely shaken the faith of citizens in 
the present FBI leadership. 

It is suggested the next Director certainly should not be selected from the 
present MBI or be a former member of the old FBI. Consideration could be given 
to selecting the Dean of a Law “chool, a nationally known judge or a nationally 
known lawyer of demonstrated ability, integrity, leadership, industry and vision. 


VI. INTELLIGENCE OPERATIONS SHOULD BE SEPARATED FROM CRIMINAL INVESTIGATIONS 


This should be done and the FBI returned to what it was originally structured 
to do and still remains structured ‘to do, expressly to conduct investigations 
relating to the violation of certain criminal laws. (Among other things this would 
reduce the gigantic growth and power of the FBI substantially and would 
remove it from politics. ) 

Additionally, the efficiency and control of both criminal and intelligence inves- 
tigations would be markedly improved. 
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We are the only major nation in the world which hay not done this. And in 
view of what has happened during the past four years it is clear we have no 
monopoly on collective morality. 

Men and women selected for intelligence work should be screened with great 
care and required to have, among other things, an exvellent educational back- 
ground in liberal arts or the humanities. 

A separate security intelligence agency should be a &mall, independent highly 
specialized organization, not in any Department, with a Director nominated by 
the President and confirmed by Congress. A separate Bourd should be established, 
selected by the proper vehicle of Congress but made up of knowledgeable, talented 
private citizens representative of the major segments of our social order. The 
Board should be to Domestic Intelligence what the President’s Foreign Intelli- 
gence Advisory Board is ‘to intelligence abroad but it should be more ‘than this. 
This Board should be responsible for direct supervision and control of ithe new 
intelligence agency antl answerable to Congress. 

lit could consist of five or seven members serving three year terms. Among other 
things, it could conduct all liaison with both ithe White House and Congress. The 
Board could be called The Congressional Domestic Intelligence Board. The FBI, 
of course, would remain in the Department of Justice. This is the first choice. If 
this cannot be done now then the current FBI security initelligence activities 
should be renroved from the FBI and merged with the Central Intelligence 
Agency (CIA). 

VIL CONGRESSIONAL OVERSIGHT COMMITTEE 


Rightly or wrongly I have very limited confidence in a joint congressional 
oversight committee of investigative-intelligence agencics. Public office holders 
come and go. They are weighed down with many other duties. Such a committee 
would again leave the door open tu the acids of politics eating into the fabric of 
our investigative-intelligence community. Among other things, there would be 
too much self-serving reciprocal assistance rendered—and leaks. 


VOI. INSPECTION SYSTEM ESTABLISILED 


A capable, knowledgeable, industrious, objective, thorough, courageous and 
honest, modern inspection system should be established to regularly inspect all 
investigative and intelligence agencies of the Federal. government. (A modern 
inspection system for all departments of government might be the ideal but prob- 
ably not feasible at this time). It would fake hard work and brains to get it 
started but once perfected it would pay extremely rich dividends for our govern- 
ment, generation after generation. It could be the most important step taken by 
Congress in this matter. We all know that our government today is mismanaged, 
it squanders money by the billions, waste is incalculable, lack of operational pre- 
cision and efficiency, with some few exceptions, is everywhere. Multiple abuses 
are too many ‘to catalog, laziness is prevalent (except for the ever-present indus- 
trious, responsible, small minority that always carries the burden and gets the 
required work done), employees increase and solutions to problems decrease, and 
perhaps worst of all are the armed Services in time of peace, and so it goes. 

As we have noted, an inspection system for all of. government may not be 
feasible at this time, therefore we would concentrate on the Federal investigative- 
intelligence community. It must be comprised of knowledgeable, independent, out- 
-side body of men and women who can go into any above-described organization 
at any time, unannounced, with the authority to review, study, analyze firsthand 
-any file, record, document, nethodology, means, ends and results, and issue a 
report on its findings along with recommendations for dismissals, disciplinary 
measures, transfers, and recommendations for any other changes for the good 
of the organization inspected, and thereby for the good “«f the country. The head 
of the Inspection System (independent of all departments) should be selected 
by Congress and would be the key person in setting up the System and selecting 
personnel, 

The report should be submitted to the proper joint Committee of the Senate 
and House for final decisions and actions. 

Such an Inspection System, properly constructed and operated, could con- 
tribute infinitely more in the way of practical, constructive, productive results 
than all the legislation and guidelines that the White Ilouse, Congress and the 
Attorney General could formulate out of conflicting speculation and jealous 
competition. All this talk about more and more guidelines falls narrowly short 
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of being ludicrous. At times it appears that the adrvit. FBI has sold the Depart- 
ment of Justice a “bill of guods.” Nothing would please the current leadership 
of ‘the FBI more than to have all Congressional Committee efforts wind up with 
“just more guidelines.” This would mean that once again ‘the “beloved” status 
quo will be retained and the fearful threat of ‘real reform and reorganization 
eliminated. 


IX. REDUCE TILE NUMBER OF FOREIGN LIAISON OFFICES TO TWO, MEXICO AND CANADA 


These are very important and necessary offices because of the boundary lines 
and border crossings of both criminals and hostile intelligence agents. What FBI 
work needs handling in other foreign nations can be done by the Central Intelli- 
gence Agency or by the Departinent of State, which ts the case now in the vast 
majority of nations where there are no FBI Liaison Offices. I had charge of tthese 
foreign offices for ten years and I am well aware of how easily this country 
eould get along without them, and the millions of dollars that would be saved 
for more urgent practical und useful purposes. These foreign asyignments are 
super-plush assignments from which no man wants to return. 

Therefore, some very strong, seemingly reasonable and plausible justifications 
have been and can still be presented to keep these offices open. These “justifica- 
tions” are like an imitation diamond. They sparkle, glitter and a'ttract but like 
an imitation diamond they do no stand up under any honest, cold, incisive 
analysis. 

X. FBI MEN ON CAPITOL COMMITTEES 


The practice of having FBI men serving on different committees at the Capitol 
as has been done for years is a bad practice. If it has not already been done, the 
practice shiould be terminated. It conitributes to entangling the FBI in politics, 
making lobbyists and agents of influence out of these men in behalf of BI goals. 
Lastly, too much gossip on personal conduct has been carried back from the 
Capitol 'to the FBI by some of the men assigned there. Especially wrong has been 
the assignment of FBI men to the Appropriations Committec. 


“XI, USE OF FBI TO INSTILL FEAR, ~ 


The use of the FBI to instill fear in the minds of the American citizens should 
be diseontinued. With J. Edgar Iloover, the Communist Party, USA, among other 
things, was the tremendous “threat” to our very existence, and he successfully 
frightened the population with his alarming statements, even though at no time 
was the Communist Tarty, USA, a serious threat to the destruction of our . 
government. - 

Today, FBI leadership is using another bogeyman to create fear across the 
land. It is “Terrorism.” It is a serious matter if only one person is killed by a 
terrorist but it should be seen in perspective and not used to ereate fear. If 
one contrasts the number of people killed in a year by terrorists in the United 
States with the number killed by automobiles the difference is colossal. Yet, 
the automobile and its drivers are not being used to make our population shudder 
with fear. é 

Crime in general is another tool for causing fear (and getting appropriations). 
Director Clarence M. Kelley of the FBI said in tlie January, 1976, Law Enforce- 
ment Bulletin: “A steadily rising volume of crime creates an atmosphere of fear 
haunting all levels of society.” Of course, crime is a problem. Why use it to instill 
fear into people? 

XID. THE “PREVENTIVE” CONCEPT 


There has been much talk about allowing “preventive” inquiries or investiga- 
tions to be made, not waiting for a law to be violated. As we know this is a com- 
plex issue and something of merit can be said on both sides of the issue. 

First, it reminds me of the old saying “The devil can quote Scripture to his 
own advantage.” So, too, with the “preventive” concept. It can be quoted by a 
person who does not mean well, who wishes to use the “preventive” concept to 
cloak what he knows will be unlawful actions. In short, the human equation being 
ever present it clearly opens the door to abuses. Who is to draw the line and say 
“preventive” action is not to go beyond a certain point? Who would know if it 
did go beyond the designated point? What yardstick is to be used to measure 
the need, the scope and the limitations of the “preventive” concept? 
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On the other hand, “An ounce of prevention is worth « pound of cure.” If the 
“preventive” concept can in fact be effectively controlled and if-it can, on occa- 
sions, prevent murder, bank robberies, kidnappings. rape and vicious assault 
and battery ‘in the field of criminal investigation, and in the field of intelligence 
prevent hostile nations from reaching successfully a variety of major espionage- 
intelligence :targets, then, can we lightly brush it aside? I do not think so. 

Yet, because of the dangers to our values which are present in the “preven- 
tive” concept, a hasty, ill-considered decision would be wnwise. Is it possible that 
a committee of learned professionals make an exacting study of this issue in 
depth and recommend whether or not the “preventive” concept can be safely 
employed under carefully controlled conditions in only major cases of unques- 
tioned importance to our country ? 


XII: MONEY AND MANPOWER ALONE NO SOLUTION TO PROBLEM OF.CRIME 


The FBI:has been growing steadily in cost and in manpower year after year. 
Just a few years ago it had 5000 agents. Now it has, as previously indicated, 
8500 men with a total complement of over 20,000 employees. Its budget has 
reached astronomical figures with many millions of dollars being poured into it 
year after year without anyone raising germane questions. Yet even the FBI 
admits that crime keeps increasing rapidly. Obviously, giving the FBI more money 
and men is. not the solution to the problem of crime. There is a solution, and it 
can be identified and its elements delineated and acted upon if there is a will 
te do so. 

XIV. INVESTIGATIVE AGENCIES IN THE ENTERTAIN MENT FIELD 


The FBI television show should be discontinued. Federal agencies should not 
be engaged..in.this type of activity which is not educational because it does not 
have a purely: factual basis. It is largely fictitious. The FBI should not be in the 
entertainment field and waste its personnel in anything so unimportant. The 
program is largely a self-serving, publicity act functioning as part of its vast 
public relations program. Such a public relations program is needed and utilized 
only where there is serious operational inefficiency and failure. Successful 
investigations speak for themselves and need no advertising. 


XV. OPEN UP FHI FILES TG APPROVED AUTHORITIES 


In the past, the FBI has taken the position that no person has a right to look 
at FBI files be he a President, Cabinet officer, Senator, Representative or a mem- 
ber of the’ Department of Justice or their representatives. Changes now, of 
course, are being made. My main point is this: There never again should be 
in this country an investigative agency that takes the position that only its 
members can look at its files. Like money, this is the rout of all evil in the FBI 
second to the repressive cult of J. Edgar Hoover of which it was a part. 

Better than legislation would be an inspection squad of knowledgeable men, 
selected by the afore-mentioned Board and answerable to it, that would pert- 
odically go into the FBI and the new intelligence agency unannounced and 
conduct the most exhaustive examination possible of its structure, cases, investiga- 
tive techniques, overall operations. et cetera. The same should apply to any 
other Federal investigative agency. Each periodic examination or inspection 
made honestly, professionally, would do more than anything else to see to it 
that our investigative agencies keep within the law and steer clear of abuses of 
any kind. Likewise such an examination would do much to determine whether 
these investigative agencies were operating efficiently or inefficiently. 

In the past we have had to take the word of officials of investigative agencies 
and no official is going to say that he is inefficient or his organization is. We 
must have objective outsiders to make this determination. Let no one say that 
we cannot find such men who would be just as reliable and trustworthy and 
capable of protecting classified materials as members of these different investi- 
gative agencies. 

Even high school graduates, clerks, typists and stenographic personnel, have 
for decades handled the most sensitive and highly classified materials of the 
FBI. We could not get the work done without them. Therefore, will our current 
FBI officials continue to be so illogical and adamant, yes. and even arrogant, 
as to insist that a few carefully chosen, loyal, experienced, educated adults of 
unquestioned integrity cannot be entrusted with classified FBI material and 
thousands of inexperienced adolescents can be? Significantly, some of these 
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young people, through the years, did give classified materials to those outside 
the FBI who'had no moral or legal right to possess this information. © By 

Could this‘be an entirely fallacious line of defensive reasoning on the’ part of 
FBI officials to prevent properly authorized members of Congress and their 
staff members ‘or selected non-government laymen from knowing the actual 
truth about FBI operations? The entire truth is not found in the statistics issued 
in FBI publications or presented before the obedient Appropriations Committee, 
truth which can no longer be concealed but rather opened up hefore objective 
analysts. Thy would be analysts who are professionally qualified to study both 
the FBI successes and failures, coordination and lack of coordination, efficiency 
and inefficiency, rights and wrongs, necessary and unnecessary work, fact and 
fiction, cboperation and non-cooperation, economy and waste, protection of civil 
rights and the ‘violation of civil rights, defense of the innocent and the character 
assassination ‘Of the innocent, lawfulness and unlawfulness, honesty and dis- 
honesty; modern and ‘obsolete procedures, the real ofganizational self and its 
image making’ flexibility and dogmatism, effective and ineffective training, non- 
discrimination and discrimination, rational and irrational discipline, what is 
scientific about the FBI Laboratory and what is wasteful showmanship, bank 
robberies solved and bombers apprehended, illegal espionage agents indentified, 
and kidnappérs arrested, plus all who got away, and the cases remaining unsolved 
in these and hitindreds of other categories. : 
This; it ‘is Suggested, is the only way to know the complete truth of the FBI. 
Without all this factual knowledge there can be no worthwhile legislation, re- 
organization, reform, direction or control of the FBI by Congress or the White 
~ House or by any other group. With this knowledge and subsequent basic, far- 
reaching changes we can have, for the first time, und actually efficient FBI, a 
silent productive service which can be respected and will deliver to the taxpayer 
results equal, or even better than equal, to the costs of its operations. Is this too 
much to expect from Congress? 


NEw York UNIVERSITY, 

Scoot or Law, 
New York, N.Y., February 23, 1976. 
TIon,. ABRAHAM RIBIcorr, 
Chairman, Commitice on Government Operations, U.S. Scnate, 
Washingto' DAC. 

DEAR SENATOR Ripicorr: This is in reply to your letter of February 6, 1976, 
requesting my comments on six important issues concerning congressional over- 
sight of the governments’ intelligence activities. Because of the exigiencies of 
time mentioned in your final paragraph, I dictated a draft of my reply on Febru- 
ary 16 to your staff. This final version of my views is wholly consistent: with the 
earlier draft, except as to Question 4, where I have made certain modification. 

Question 7. Are constitutional principles violated by requiring each intelligence 
agency in the Government to keep a congressional committee “fully and cur- 
rently informed” about its activities? 

Answer..I do not believe that this requirement violates constitutional prin- 
ciples. The Congress has a well-established right to be “fully and currently 
informed” about governmental activities, and I know of no principle which 
would carve out an exception for intelligence activities. True, there would be 
some inconvenience for the government, but this would not seem to a level 
that would be sufficient to outweigh the congressional duty to be informed. 

Question 2, Are constitutional principles violated by prohibiting the use of any 
previously appropriated money for significant covert actions, unless a separate 
Senate committee, or joint ecommittec, receives notification of that proposed 
activity prior to its execution? 

Answer. If the Congress included in an appropriation act a requirement that 
the use of funds for significant covert activities is conditioned on notification 
prior to execution, I believe this would be a valid exercise of power. Once again, 
the Congress would be relying on its undoubted power to be informed of execu- 
tive branch activity, and the fact that this is required prior to execution of an 
activity would not seem to me to violate the constitution if an appropriation 
statute so provided. In such a case, the Congress would merely be conditioning 
its appropriations, as the Supreme Court on many occasions had held it may 
ere tie eg, Oklahoma v. United States Civil Service Comm’n, 330 U.S. 127 
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Question 3. Are constitutional principles violated by prohibiting the use of 
any previously appropriated money for significant covert operations, unless a 
separate Senate committee, or joint committee, approves such operation? 

Answer. This prohibition probably violates the Constitution because it permits 
a committee of the Congress to exercise operating authority of a kind that seems 
to be “Executive” in nature. This is very different from Congress merely requir- 
ing the Executive to “notify” a committee before acting. 

Question 4. Are constitutional principles violated by granting the full House 
or Senate the power to veto a proposed covert operation ? 

Answer. This is a close question. It is arguable that Congress can constitu- 
tionally grant one House the power to veto a proposed covert operation on the 
same principle that the Legislative Reorganization Act authorizes either House 
to veto a proposed Executive reorganization plan. On the other hand, there is a 
difference between a one House veto of a one-shot Executive reorganization 
and on ongoing veto power over a series of covert operations. My initial reaction 
was that this veto power was valid, but further reflection leads me to have doubts 
about it for reasons similar to ny conclusion in paragraph 3, supra. 

There is a further problem here. which also exists under questions 2 and 38, 
coneerning the possibility of public disclosure of classified information about 
proposed covert operations. This is a practical consideration of some importance, 
but I don’t think the risk of such disclosure of itself would impair the con- 
stitutional power of Congress if it otherwise exists. 

Question 5, Are constitutional principles violated by allowing a committee or 
the full House or Senate to disclose, by majority vote, information labelled 
classified by the executive branch? 

Answer. I believe a committee or (more clearly) one Ilouse of Congress has 
authority to release information that is ‘classified’ by the Executive Branch. 
The classification system is now set up purely by Executive Order, and does not 
bind members of the legislative branch. In addition, Congress has explicit con- 
stitutional power to keep a Journal of its activities and to make its proceedings 
public. a power that seems to support directly congressional authority to make 
public information it seeks to disclose. 

Question 6. Are constitutional principles violated by imposing criminal sanc- 
tions against congressional staff members who ¢isclose information labelled 
classified by the executive branch, whether or not such disclosure was made at 
the direction of a Member of Congress. and whether or not it was made under 
circumstances which would have been protected under the speech and debate 
clause if made by a Member of Congress? 

Answer. This is a complex question. Initially. it should be noted that it is not 
a violation of the criminal law to expose classified information unless a statute 
such as 18 U.S.C. 598 is violated. Secondly, under the Gravel case, congressional 
staff is not protected under the “speech or debate” clause in the same way that 
members of Congress are. Accordingly, they would probably not be protected 
under that clause if Congress enacted a statute making staff members criminally 
liable for disclosing classified information. It would not ordinarily be a defense 
to a prosecution that the disclosure was made at the direction of a Member of 
Congress. But this and other questions would depend in lnrge part on the precise 
wording of the statute. 

In view of the shortness of time T have not commented on other questions 
raised by the Attorney General’s testimony of February 6, 1976. But I do endorse 
the views that he expressed on the necessity for safeguarding individual privacy 
(pages 9-12). It is essential that the government take what steps it can, cou- 
sistent with congressional and public knowledge of the activities of the covern- 
ment. to protect individuals from unwarranted invasions of their privacy. 

T hope this letter is of assistance 'to you and your colleagues in your considera- 
tion of S. 2898. 

With kind regards, 

Sincerely, 
NORMAN DORSEN, 
Professor of Law. 


STATEMENT BY Ricwarp J. Barnet. Co-Director, INstTirute ror Poticy Stuptes 


President. Ford and most critics of the intelligence community seem agreed 
that improved congressional oversight is the way to establish constitutional safe- 
guards over the operations of the intelligence bureaucricies and to stop their 
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unlawful activities. Before one can properly prescribe a remedy, lrowever, one 
must diagnose the disease. A number of the witnesses before this Committee have, 
in my view, seriously minimized the threat that illegal covert operations of the 
intelligence community poses to American democracy and the ease with which 
clandestine agencies can circumvent and frustrate oversight. Much of the testi- 
mony implicitly assumes that the exposure of certain mysterious secrets repre- 
sents a greater danger to the American people than the breakins, eavesdrop- 
ping, mail interception, assassination attempts, deliberate deception of Congress, 
bribery of foreign leaders, and secret wars undertaken by our own intelligence 
agencies. 

Unfortunately, the assumption is not warranted. Within the last five years 
the intelligence community has provided the rationale, techniques, and in some 
eases the personnel for a massive and nearly successful assault on constitutional 
liberties in the Watergate affair and for massive espionage operations against 
American citizens. It has also participated in a continuing campaign to deceive 
the Congress and the public in the conduct of a secret foreign policy in direct 
conflict with publicly stated policy. 

The problem, then is fundamentally one of restoring balance to our eonstitu- 
tional system. Restoring the confidence of the intelligence community and keep- 
ing secrets, President Ford’s chief concerns, are distinctly secondary considera- 
tions. If we destroy our own freedom by the means we choose to defend it, we 
will not be the first great nation to do so. ~ E 

Whether any system of reform can work depends, in my view, on whether the 
Congress appreciates the extent to which the operations of the intelligence 
bureaucracies over the past generation have already corrupted our system. Ovrer- 
sight cannot be effective without first significantly restricting the mandate under 
which the intelligence community currently operates. Only when Congress has 
less to watch over can it hope to do it effectively. Specifically, this means that 
covert action, meaning the secret manipulation of the internal polities of other 
countries (or this one) and the conduct of para-millitary operations, as in Chile, 
Laos, Guatemala and a host of other countries, should be illegal. It is in the 
interest of the bureaucratic empire builders in the intelligence community to 
econftse the clandestine gathering of information, on the one hand, and covert 
operations of a political or para-military nature on the other. But it is in the 
interest of a Congress genuinely concerned about establishing oversight to make 
that distinetion clear. The principal reason for an administration to carry out 
secret wars, secret bribery, and secret coups is that the Congress and the public 
would not tolerate tlem if they knew about them. Secretary of State Ilenry 
Kissinger admitfed as much when he was forced to explain why the United 
States had secretly intervened in Angola. If the CIA retains its mandate to 
eonduct a clandestine foreign policy around the world, with a continuing license, 
legitimated by President Ford’s recent “reform” proposals, to assassinate any- 
one who is not a “foreign official’, Congress could spend all its time investigating 
the agency and never be able to control its activities. 

Legislative oversight can help intelligence officials live within a rule of law 
only if the law is much clearer than it is now. If covert action were eliminated 
and the enormous bureaucracy devoted to conceiving, planning, and carrying 
out “dirty tricks” were disbanded, Congress could assert effective control over the 
essential intelligence functions, information gathering and analysis. It is im- 
possible to devise machinery to force a bureaucracy with a mandate to commit 
a broad range of criminal activities to act lawfully. 

There is now considerable history demonstrating how easily intelligence 
bureaucracies with a broad and uncertain mandate can mislead, coopt, or econ- 
found members of Congress. The House Select Committee reports, “If this 
Committee’s recent experience is any test, intelligence agencies that are to be 
controlled by Congressional law-making are, today, beyond the lawmaker’s 
serutiny.” The report then details a campaign of obstruction waged by the 
Administration of keep vital information from the Committee: “santitized” 
reports with blank shects, “dribbling” of requested documents one by one, 
refusal to testify, attacks on the Committee, delay, ote. If a committee of the 
House operating in the glare of publicity at a time when the intelligence agencies 
are on the defensive can be treated in such a manner, it is not difficult to imagine 
neni Phasiag requests for information the CIA wished to withhold woud be 
handled. 

Senator Allan Ellendcr, who was Chairman of the Senate Armed Services 
Subcommittee charged with CIA oversight, claimed that he knew nothing about 
the CIA’s extensive secret war in Laos. When certain selected members of Con- 
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gress have become privy to secret information, they have preferred to cooperate 
with ‘the’“Agency rather than fulfill their oversight duties. At lease one such 
member Képt'silent about the CIA's disastrous covert operations in ‘Chile. which 
did moré to‘hurt the reputation and prestige of the U.S. government than almost 
anything ‘lsé in recent years, evidently viewing his responsibility to the intel- 
ligenée cothmunity as a higher duty than his responsibility to colleagues in the 
Congress or“to his constituents. (Allen Dulles told his colleagues on the Warren 
Commission that he felt hé had a duty to lie to anyone except the Président to 
protect an intelligence operation.) : wig 

With such a code prevailing there is no hope of making the intelligence agencies 
accountable. Indeed. members of Congress selected for their “responsibility” act 
as if they are accountable to the intélligence bureaucracies rather than the other 
way around. (It has recently been disclosd that some members of. the Senate 
have acted‘as consultants to the CIA to advise the agency on how to handle a 
Senaté investigating committee.) Members of Congress who see as their first 
duty to their constituents a responsibility to investigate :nd expose secret opera- 
tions aliroad ‘Which are in direct conflict with stated U.S. foreign policy become 
the targets of orchestrated public attacks by the intelligence agencies which have 
special Skills in this area, and are threatened with disciplinary action. wee 

There ‘is 'an arrogant assumption implicit in the position of the intelligence 
agencies that ‘their secrets are more important than Congress’s constitutional 
responsibility ‘for effeetive oversight. Mitchell Rogovin, Special Counsel to the 
CIA says that an oversight committee will get secrets only “if the agency is 
satisfied tliat the committee can keep secrets.” This assumes that the agency 
rather than ‘Congress is the legitimate body ton decide what should be disclosed 
and that a‘non-elected agency rather than the American voter should determine 
who is respbdiisible or patriotic enough to be trusted. Under such reasoning the 
presence of a ‘potential critic on the committee, someone the CIA thinks ought 
not to be trusted with secrets, is reason enough to adopt a “stonewalling” policy. 
Despite the ‘fact that the serious abuse of authority by intelligence agencies, 
including ‘their assault. on civil liberties at home and their ill-advised and 
dangerous operations abroad. came to light only by way of “unauthorized dis- 
closures”, the Administration now proposes serious criminal penalties for 
disclosing the very type of information about criminal and reckless behavior 
in the intelligence community that made the eurrent investigations of the CTA 
unavoidable. * 

The fundamental issue is whether the Administration ean continue to exert 
unilateral control over foreign policy despite Congress’s constitutional oversight 
responsibility. The CIA has been used consistently, as its representatives have 
frequently ddtnitted. as an instrument for the President to carry out policies 
that he could not persuade Congress to aecept. One of the arguments for the 
widespread ‘covert funding of student, church, and labor groups and the sub- 
ventions to ‘radio stations and magazines throughout the Cold War was that 
Congress was too conservative and too subject to the pressures of the MeCarthy 
era to support the liberal or social democratic forces which the Agency wanted 
to enlist in the fight against communism. Thus our most sensitive secrets sur- 
rounding covert para-military activity and internal political manipulation in other 
countries ‘have been designed to mislead neither the targets of these operations 
nor the Soviets—both the Laotians and the Kremlin knew well the extent and 
character of .S. involvement in Laos—but the American people. 

But we cannot have it both ways. We cannot maintain the fiction of a demo- 
cratic foreign policy and delegate to » secret agency acting for the President 
the authority to put into practice the very policies he could not persuade the 
people or the Congress to approve. The Secretary of State as on occasion publicly 
lamented. the ‘interference of the American public and their elected representa- 
tives in the conduct of his policy. But it is not axiomatic that foreign policies 
devised in‘ secret, even by brilliant advisors and ed4rried out covertly by unac- 
countable bureaucrats, are better policies than those that are debated publiely 
by leaders who must rely on persuasion rather than deception. The Founding 
Fathers thought otherwise, and the recent history of clumsy, clandestine, and 
counter-productive interventions from Vietnam to Angola suggests that they 
were right. 

Tf oversight is to be effective several crucial steps shonid be taken: 

1. The covert action arms of the intelligence community should be dismantled 
(not renamed or reassigned to another agency) and the President should be 
given clear’ congressional guidelines that he is not to elgage in assassination, 
bribery, ‘covert funding of foreign groups, or para-military operations abroad. 
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The. Congress should enact a detailed public charter of what intelligence agencies 
can and cannot do. ene fe 

2. Congress should establish an oversight committee to look into the legitima te 
activities of the intelligence community in addition to guarding against, illegiti- 
mate activities. For this purpose t must have complete access to the, buds 
the various intelligence agencies and an adequate staff to scrutinize ‘them. Re- 
cent revelations suggest that incompetence and bad judgment in the intelligence 
community are serious problems. (Both flourish in ‘an atmosphere where. there 
is no outside accountability.) In particular, Congress should take the initiative to 
improve the analysis function of the CIA. For all the expensively procured secret 
information the intelligence agencies gather they appear to be more surprised 
by events than, conceivably, 'they should be. In any event, this is ‘an, important 
question for Congress to determine, The Congress should enact clear, guidelines 
for preventing leaks (from all branches of government, including. the .White 
House), without stifling public disclosure of classified information when -that is 
essential, as in the recent past, to prevent the continuation of serious abuses. It 
would seem appropriate that a responsible oversight committee with rotating 
membership to” maintain essential distance between the committee .and the 
agencies it is investigating could have that authority under a set of clear, guide- 
lines. Surely the proposal of the CIA Special Counsel that Congress. could re- 
lease no classified information unless 2%, of both houses approved is ‘bound to pro- 
tect the agencies rather than the public and is wholly unworkable. A reform 
measure to redress the present imbalance in favor of secret agencies must start 
from thé assumption that members of Congress are as trustworthy and. patriotic 
as intelligencé bureaucrats. f tas 

3. It is crucial to encourage a new ethos in the intelligence community, a duty 
to tell the truth to a properly constituted congressional body rather than, as at 
present, a duty to lie or mislead for the sake of “national security”. A few crim- 
inal prosecutions for individuals who have committed illegal activities in the 
recent past would make the point more clearly than any new legislation. that in- 
telligence officials must live within the law. Conversely, failure to prosecute such 
officials has the effect of legitimating illegal activity. In the light, of the unac- 
countably lenient view which the Administration takes toward perjury and other 
crimes which appear to have becn committed by former senior officials. of the 
intelligence community the Congress should establish a special prosecutar’s of- 
fice to investigate and prosecute, where appropriate, crimes committed- by. mem- 
bers of intelligence bureaucracies. ee 


STATEMENT oF Mark LocKMAN, LEGISLATIVE Aipn, LIBERTY “LobBy if 


Mr. Chairman and Members of the Committee: I. am Mark Lockman, Legisla- 
tive Aide of Liberty Lobby. I appreciate this opportunity to. submit for the record 
our statement representing the views of Liberty Lobby’s nearly 25;,000-member 
Board of Policy, and.also on behalf of the approximately quarter milion readers 
of our weekly newspaper, the National Spotlight. His a, 

Liberty Lobby is concerned about the abuse many private citizens aré facing 
at the hands of various government intelligence agencies, and this statement 
deals-with specific activities of the FBI and IRS intelligence. We believe'that a 
careful review of illegal activities of the intelligence agencies will better enable 
this committee to deal with the problem satisfactorily. ae ae 

An illegal FBI activity centers on the formation of the parantilitary right- 
wing ‘“Seeret Army Organization,”. San Diego, Calif. According to testimony in 
the trial of William Francis Yakopec for bombing a porno movie theater in San 
Diego, an FBI informant, Howard Berry Godfrey, was a key figure inthe forma- 
tion of this group. Not only did Godfrey organize the group, he also supplied it 
with explosives and financial aid, given him by the FBI. According to testimony 
by SAO member Jerry Busch, Godfrey supplied 80 percent of the group’s funds, 
in addition to enticing members to commit illegal acts. Jerry ‘Busch ‘said that 
Godfrey had ‘persuaded SAO members to bomb buildings, and urged them ‘even 
to kidnap and assassinate anti-war leaders. as . : 

In one instance, Godfrey drove a car from which another SAO member fired a 
gun into the home of Peter Bohmer,-a former California State University (San 
Diego) professor, wounding Paula Tharp. ae 

In a more bizarre account, informant Godfrey was engaged in planning to assas- 
sinate President-Nixon, through the auspices of the SAO, The details of this plot 
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were outlined by Jerry Godfrey and reported in Ramparts magazine: “The idea 
was to fly a bomb into the Presidential jet as it landed at either Lindbergh Field 
or at El Toro Marine Base. * * * Another SAO member corroborates this same 
period, January-February 1972, Godfrey tried to find svmeone to build a plane 
that would carry a load of high explosives.” 

SAO member Busch was so appalled with the idea he immediately quit the 
group and moved out of San Diego. 

According to Busch, Godfrey had several meetings with Donald Segretti (pos- 
ing as Don Slimms). Busch said that after such meetings Godfrey had more 
bizarre plans to implement against “those red punks” who were expected to be 
at the Republican National Convention, planned for San Diego. Godfrey pursued 
his assassination idea by printing and distributing “Nixon Wanted” posters re- 
sembling those on President Kennedy circulated in Dallas only a few days before 
his assassination. 

todfrey admits to having the posters printed, but claims the assassination idea 
was not his own. 

Liberty Lobby feels it is important to show how the FBI created an organiza- 
tion like SAO for no other reason than to entrap right-wing citizens. If the plan 
to assassinate Nixon had been implemeuted, the “right-wing” would have been 
saddled with complete blame. while Godfrey and Segretti would have disappeared 
in the hysteria against the “right.” 

Ramparts reported that after newly appointed FBI director L. Patrick Gray 
took office he visited San Diego. After his return he was quoted as saying to Presi- 
dent Nixon, “Mr. President, there is something I want to speak with you about. 
Dick Walters and IJ feel that people on your staff are trying to mortally wound 
you by using the CIA and the FBI. * * *” (Ramparts) 

If the CLA and the FBI had planned to use the SAO as a “fall guy” for an as- 
sassination, it appears that further investigation is warranted. 

In the Yakopec trial for the porno movie theater bombing, Godfrey admitted 
on the witness stand that he had sold the bombs to Yakopec. Yakopec was sen- 
tenced for one year to life in prison. 

The defense attorney for Yukopec said. “The primary force behind the SAO was 
Godfrey. When things did not happen, he would help out and make them happen. 

“We will show you that Godfrey induced a friendless, lonely man (Yakopec) 
first into his friendship, then into his church and then info his (Godfrey’s) army. 
We will show you that Godfrey organized the Secret Army Organization. With- 
out him there would be no SAO. The FBI provided the money to organize the 
seeret army. Without FBI money the SAO could not have existed” (Attorney 
Frederick Hetter). 

Similarly, the man who was driven by Godfrey to fire shots into Profesor Boh- 
nier’s home, Charles Hoover, was also found guilty and sentenced. 

In another instance, Calvin Fox was found quilty of perjury for denying mem- 
bership in SAO. He maintains that FBI agents planted i membership certificate 
in his personal files. 

Mr. Fox explained how Godfrey operated to reeruit members into SAO in a 
letter to Liberty Lobby. 

“In March of 1972, a man named Howard Berry Godfrey came to my service 
station in El Cajon and began to trade with me. He introduced himself as a 
group captain and organizer of a new type of citizen Army, which he said was to 
be the successor to the Minutemen that had recently been destroyed by com- 
munists in the Justice Department. 

“For the next four months Godfrey brought me free literature of the army 
which he called the Secret Army Organization. He tried every kind of persuasive 
method to induce me to join and to go with him on night forays against the 
‘hippies and leftists.’ 

“T was not convinced of his sincerity, and in fact was highly suspicious of his 
attempts to sell me guns and surplusitems. * * * 

“When my wife and I dreve to Washington. D.C, in May to march with Dr. 
MeIntire and John Schmitz, two FBI agents came to my station and without due 
process invaded my private files. Agents Hooper and Peterson were looking for 
the license number of the car we were driving, so they said. They have 100 agents 
and 75 staff in little San Diego! 

“Upon returning to San Diego from Washington, I tried to find the real reason 
why the FBI went into my file cabinet. But it was not until early July that the 
truth was finally known. * * * He gave my membership number as 71407 and 
my phony name was Charles Thorp (which investigutors discovered he had 
represented himself as over two years earlier).” 
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To this day, Mr. Fox maintains the FBI agents planted the membership. cer- 
tificate in his files. 

Liberty Lobby believes that without the assistance of the FBI, there would 
have been no SAO, no “right-wing” terrorist activities, and no planned attempt 
against Nixon’s life. The organization was formed for the sole purpose of entrap- 
ment. Liberty Lobby in no way endorses -or approves of any illegal activities on 
the part of those involved in terrorist activities. 

In another clear entrapment case, the FBI cooperated with local law enforce- 
ment officials in financing a Klan bombing in Meridian, Miss. 

According to the Feb, 13, 1970 Washington Post: 

“The FBI and the Meridian police, bankrolled by an alarmed Jewish com- 
munity, paid $36,500 to two Ku Klux Klan informants to arrange a trap to cateh 
two young Klan terrorists in a bombing attempt, the Los Angeles Times has 
learned.* * * . 

“Hvidence strongly indicates that the Klan members who made the bombing 
attempt, Thomas Albert Tarrants ITI, 21 at the time, and his companion, Kathy 
Ainsworth, 26, a school teacher, were lured into the bombing attempt by two 
other Klansmen who were paid a total of $36,500. A former FBI agent who acted 
as an intermediary was paid $2,000.” 

The aecount revealed how these two Klan members tricd to bomb the home of a 
Jewish businessman, but were ambushed by authorities in the attempt. In the 
ambush, Kathy Ainsworth was killed. Thomas Tarrants reeeived a 30-year prison 
sentence. In the original plan, a friend of Tarrants, Joe Danny Hawkins, was 
to act as Tarrant’s partner in the bombing. Just 45 minutes before the bombing, 
authorities learned that Kathy Ainworth was. taking Hawkins’s place. 

The Post further reported: “Although Tarrants and Wawkins were suspected 
of being responsible for much of the violence that had rocked Mississippi, law- 
men had been unable to prove that either man had committed any of the crimes 
and had been unable to find Tarrants to arrest him on a fugitive warrant involv- 
ing an illegal gun charge.” 

Intelligence activities of the IRS are both plentiful and illegal. The practice of 
unlawful surveillance, conspiracy, and selective prosecution characterize the 
practices of. the IRS. The following article, to appear in NATIONAL SPOT- 
LIGHT, by the distinguished authority on IRS Dr. Martin A. Laurson, cities. 
prime examples of intelligence activity abuses by IRS: 

“At the close of Jim Scott’s trial in Fresno on Dec. 14, 19738, warrants were- 
issued for the arrest of Vaughn Elsworth, Clarie Kelley, William Drexler, and 
‘Scott himself on the charges of an IRS undercover agent, James (). Swanson, 
a/k/a Jeff Swan, that the defense had smuggled an extraneous paper into a 
batch of prosecution documents in order to influence the jury and thus tamper 
with the evidence. All were released on $5,000 bail cach. 

“While the government continued to delay and to shift the place of trial from 

“one place to another, the defendants were forced to make six pre-trial appear- 
ances at great expense and inconvenience, Finally, in March 1975, the four were 
to be tried in Los Angeles on the charge of criminal contempt; but, since the 
prosecution was still unprepared, the charge was dismissed. 

“However, the conspiracy count still remained and came on for hearing before 
Judge Kelleher on May 5. When the government attorney was still unprepared, 
the judge dismissed this charge also against all the defendants except Drexler, 
who, not having been properly notified, failed to appear. 

“In July, Drexler underwent a 5-day trial in the court. of Judge Kelleher, who 
did everything in his power to secure a convection. However, after Drexler, with 
the help of his witnesses, presented evidence, the IRS and one of its principal 
attorneys, J. J. Jeffries, suffered a disastrous defeat. It was demonstrated that, 
at the Fresno trial, an undercover agent was actually lelping to plan the defense ; 
the government used electronic surveillance illegally in the court room and coy- 
ering private conferences between Scott and his counsellors; it committed theft 
in the conference room and of Scott’s private papers; it tampered with evidence 
during the trial; it placed one of its employees on the stand, who perjured her- 
self; it had an IRS supervisor as foreman of the grand jury which indicated 
Scott; it refused to allow cither Scott or Drexler to testify before the grand Jury; . 
and: Jeff Swan gave perjured testimony in his adffidavit and on the witness stand 
in Los Angeles. 

“The jury was out 32 hours and took 32 votes, each of which was 11 to 1 for 
acquittal, Drexler declared that the one holdout was an IRS agent. 

“When he realized what the outcome would be, Judge Kelleher became “sick” 
and turned over the trial to Judge Byrnes of Elisberg notoriety. 
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“When it became obvious that the trial was doing far more injury to the IRS 
than to Drexler, the judge dismissed the charges against him with prejudice. 

“Again, the silence emanating from the IRS publicity mills following this 
defeat reverberated like thunder across the mountains and plains of America.” 

This by no means exhausts the known cases where federal agents, paid by the 
taxpayers, have engaged in illegal activities for no other purpose than to incite 
otherwise law-abiding citizens into criminal pursuits, or when federal money 
has been used in domestic political activity. Another well-known case is that of 
Roy Frankhouser, who, as a CIA agent acting directly under the National 
Security Council, directed elements of the Ku Klux Klan, the American Nazi 
Party and the Minutemen for years in the Reading, Pa. area, A thorough probe 
into cases such as this is necessary if this committee is to make a proper deter- 
mination of the facts so that adequate legislation can be drawn up for action 
by Congress. : 

An oversight committee will by no means be a cure-all, but in view of the abuses 
previously mentioned it seems to be the only alternative. To have no congres- 
sional oversight for these agencies will result in further loss of individual 
freedoms. 

Thank you again for the opportunity to submit this statement for the record. 


PREPARED STATEMENT BY ITIERRERT SCOVILLE, JR., ForMEeRLY CIA ASSISTANT 
DIRECTOR FOR SCIENTIFIC INTELLIGENCE AND Depury Director For RE- 
SEARCH, FEBRUARY 26, 1976 . 


A strong and effective intelligence community is perhaps the most vital ‘com- 
ponent of our national security system. Without accurate and timely information 
our foreign and security politices and operations will be misdirected, ineffective, 
wasteful, and all too often counterproductive. The revelations by the press and 
from Congressional investigations in the past two years have unfortunately 
demonstrated that we have had intelligence failures and been wasteful of our 
resources; most importantly, they have shown that our intelligence and law 
enforcement structure from the President on down has tampled’on the privacy 
and rights of citizens at home and damaged American influence abroad. How- 
ever, in the course of these disclosures, the secrecy of some sensitive intelligence 
sources and methods may have been compromised. , 

The time was therefore overdue for a reorganization of our intelligence com- 
munity and for a codification of what activities should and should not be al- 
lowed. Procedures need to be developed to prevent a repetition of past abuses 
without important damage to our essential intelligence capabilities. ~ 

On February 18, President Ford issued his plan to reorganize the intelligence 
structure, to safeguard citizens’ rights, and to maintain necessary secrecy. This - 
plan which goes into effect on March 1 can be divided into three parts: 

(1) A reorganization of the intelligence community streamlining the com- 
mand structure and assigning responsibilities to the various elements of 
the intelligence community ; 

(2) An Executive Order which established the procedures and restrictions 
for the conduct of foreign intelligence activities; and a 

(3) A proposed legislation that would establish criminal penalties for 
the disclosure of information that might compromise intelligence sources 
and methods. 

The guidelines regulating the foreign intelligence and counter-intelligence ac- 
tivities of the F.B.I. will be issued by the Attorney General Levi within ninety 
days. : . 

Management of Intelligence Community 

The President’s plan consolidates the top management of the intelligence com- 
munity by establishing a three-man Committee on Foreign Intelligence (CFI) 
which reports to the National Security Council, is chaired by the Director of 
Central Intelligence (DCI) and includes the Deputy Secretary of Defense for 
Intelligence and the Deputy Assistant to the President for National Security 
Affairs. While the DCI has long been the titular head of the foreign intelligence 
community, his authority over the other intelligence agencies has always been 
very limited. By the new order, however, as Chairman of the Committee, he will 
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now have control over the budget and resources allocation for the entire na- 
tional foreign intelligence program. If the new DCI, George Bush, succeeds 
in exercising his assigned responsibility, this could result in major improve- 
‘ments, not ‘only in the management of our intelligence resources but also in the 
quality of the intelligence available to our top policy makers. 

Unfortunately, neither. George Bush nor Robert Ellsworth, the defense rep- 
resentative, have much experience in the complex jungle of the intelligence 
world, and only time will show whether they will be able to apply the necessary 
firm hand. Reorganizations have been carried out before, but the results have 
been’ less than earthshaking, For example, in 1961 the Defense Intelligence 
Agency (DIA) was established as a centralized coordinator and producer of 
defense intelligence, but the actual result was only to create a fourth military 
intelligence’ organization and increase the size of the already mammoth estab- 
lishment, All too often this new bureaucracy only gave added weight to Pentagon 
biases on intelligence community operations and analyses. Survey after survey, 
including the recent ones by Congressional committees, have recommended the 
reorganization or elimination of DIA, but unfortunately President Ford’s new 
directive leaves this agency untouched. 

The intelligence community has assets for collecting and analyzing informa- 
tion which far surpass those which have ever been available before. Science 
and technology have not only provided the opportunity to collect more and 
higher quality information through such means as satellite photograph and 
electronic monitoring, but have also given greater opportunities to sort out and 
analyze the vast amounts of data now available. Yet the record of our intelligence 
successes. and failures leaves lots to be desired. All too often priorities have been 
inadequately established and implemented. All too often the information, even 
when available, has not been gotten to the policy makers in a timely and usable 
fashion. Finally, all too often the policy makers have shut their ears to the in- 
telligence given them. 

The failure to have advance warning of the first Indian test of a nuclear 
explosive in May 1974 can only be explained by the low priority given prolifera- 
tion of nuclear weapons as an intelligence target. The failure to anticipate the 
October 1973 Egyptian and Syrian attack resulted not so much from a lack of in- 
formation as from an unwillingness to admit that preconceived political esti- 
mates could be wrong,.and from the inability to get the important information 
indicating a possible attack to key policy makers, In Vietnam, the CIA on oc- 
easion after occasion expressed a gloomy picture of the military and political 
situation, -but our leaders turned off their hearing aids on anything that cast 
doubts on the success of their policies. 

The Ford. reorganization will not automatically overcome such difficulties, 
but it does provide opportunities for improvement. An experienced, strong, and 
independent Director of Central Intelligence with no subjective position to sup- - 
port could streamline our intelligence organization, direct its assets toward 
priority. goals, and assure that the.finished products are considered seriously by 
governmental leaders. He could restore confidence in the intelligence product. 
However, at best this cannot be done quickly since it will be necessary to re- 
establish the integrity and prestige of the intelligence community, particularly the 
CIA, and this is now at a very ebb. Whether it ever succeeds will depend on the 
continued leadership of the Director of Central Intelligence and the willingness 
of senior governmental officials to use intelligence as it should be used. 


Restrictions on Intelligence Activities 

Following:.the first publication of the CIA horror stories, the Rockefeller 
Commission investigated a number of areas where CIA was reported to have 
carried out.operations which either went beyond their charter or exceeded the 
established concepts of personal privacy or interfered with civil liberties. The 
Senate Select Committee extended these investigations to other areas and other 
agencies, particularly the FBI and the National Security Agency. Innumerable 
examples have been uncovered where. the intelligence and. law. enforcement 
agencies have, under the guise of national security, broken the law or trans- 
gressed on the basic rights of citizens. For example, the CIA carried out for 
years widespread opening of mail. The FBI, and to a lesser extent the CIA, 
carried out -surveillance and: electronic eavesdropping on American citizens, 
minority groups, and even the press. The National Security Agency (NSA) moni- 


Approved For Release 2001/09/10 : CIA-RDP90-00735R000200130001-0 


Approved For Release 2001/09/10 : CIA-RDP90-00735R000200130001-0 
532 


tored international communications of U.S. individuals and business organiza- 
tions and distributed material collected to other elements of the Government. 
Such operations were so extensive as to raise the question whether Americans 
had any privacy left. The 4th Amendment was a shambles, The need for cor- 
rective action is unquestioned. 

Recognizing this Sec. 5 of President Ford’s Executive Order spells out re- 
strictions on intelligence activities, but unfortunately, these restrictions are so 
often hedged with exceptions or qualifications that rather than a corrective they 
could become a justification for what before had been questionable. The fol- 
lowing three examples are indicative: 

A foreign intelligence agency is not to engage in physical surveillance 
against a United States person unless it is directed against any of the fol- 
lowing: “(i) a present or former employee of such agency, its present or 
former contractors of their present or former employees ...., or (ii) a 
person who is in contact with either a present or fermer contractor or em- 
ployee.” These are only a few of the many exceptions, but it would hardly 
seem that this Order would prevent the illegal surveillance of the past. 

Electronic surveillance to intercept communications is proscribed cacept 
for “lawful electronic surveillance under procedures approved by the Attorney 
General.” If another John Mitchell were Attorney General, would we feel 
confident that our rights were being observed? Judicial oversight would at 
least help a little. 

The collection of information concerning the domestic activities of United 
States persons is forbidden except “information concerning corporations or 
other commercial organizations which constitutes foreign intelligence or 
counterintelligence.” This exception would certainly legitimize the collection 
of economic data on almost any U.S. private industrial. group. Another ex- 
ception allows collection of “information about a United States person 
who is reasonably believed acting on behalf of a foreign power or engaged 
in international terrorist or narcoties activities.” Any intelligence organiza- 
tion could excuse the maintenance of any dossier on the basis of this 
exception. 

The entire regulation seems more designed to authorize rather than restriet 
what had been previously of questionable legality. Operation CHAOS, in which 
the CIA collected, collated and distributed information on the peace and youth 
novements in the late 1960s, could easily be justified under this regulation. The 
preparation of the psychological profile on David Ellsberg and the supply of 
assistance to Hunt in connection with the break-in of Elsberg‘s psychiatrist’s 
office would now be permitted by a clause which allows a foreign intelligence 
agency to provide “specialized equipment or technical knowledge for use by any 
other Federal department or agency.” 

Employees of the United States Government are prohibited from “conspiring to 
engage in political assassination,” a direct outgrowth of the disclosure of a plan 
to assassinate Castro. But does this mean that nonpolitical assassination is im- 
plicitly permitted? 

In order to monitor the legality and propriety of intelligence operations, Presi- 
dent Ford established a new three-man Oversight Bourd, whieh would take 
reports from the Inspectors General and General Counsels of the intelligence 
eommunity. The Board would report to the Attorney General and the President 
uny activities that raise serious questions about legality. Does President Ford 
seriously believe that this would stop any of the illegal activities of the past? 
Almost all of these were carried out with the approval of the President, and in 
fact, in many cases the President or Attorney General were the sponsors of these 
activities. President Ford’s hope that the American people will elect a President 
who will not abuse this responsibility is not very reassuring. Since the new 
reguations will involve fine points of interpretation as to what is allowed and 
what not allowed, it seems unlikely that any junior member of the intelligence 
community will succeed in lodging an effective protest through the channel of 
the Inspector General, to the Oversight Committee, to the Attorney General, 
and to the President. Would this have prevented the White House from getting 
help from the CIA in the Ellsberg case or in maintaining vast information files on 
American citizens in Operation CHAOS? 

Furthermore, the members of the Board appointed by President Ford are 
all veterans of the Cold War. Robert Murphy, the Chairman who has been 
a member of the President's Foreign Intelligence Advisory Board when many of 
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the questionable operations were taking place, in an NBC interview recently 
endorsed as legitimate, covert actions by the U.S. to replace foreign leaders in 
countries where our interests were being damaged or subverted or injured in 
one way or another. It seems very unlikely that this group with this background 
and reporting as it does, will provide much confidence to the public that its rights 
will now be observed or to foreigners that the U.S. is not illegally trying to 
overthrow their governments. 

Finally, it is a basic error to try to correct the abuses of the past, many of 
which were the direct result of Presidential action, solely by Executive Order. 
If we are to re-establish confidence in the integrity of our intelligence establish- 
ment, then there must be some legislative action so that another President can- 
not change the rules to suit his own perverted objectives. Then if there are 
transgressions, there will be legal procedures for insuring accountability at all 
levels of the Government. This will be the most important incentive for insur- 
ing that citizens’ rights are respected. 


Secrecy 


Taking advantage of the backlash resulting particularly from the leaks of the 
seeret House Intelligence Committee’s Report, President Ford has proposed an 
Amendment to the National Security Act of 1947 to apply criminal penalties 
for divulging information relating to intelligence sources and methods. The 
law would apply to officers or employees of the United States, members of the 
Armed Services, contractors of the U.S. Government, or employees of such con- 
tractors who have been authorized to possess such information and communicate . 
it to any person not authorized to receive it or to the general public. Since many 
thousands of people have access to intelligence, this law would affect large 
numbers of persons. It would not apply to members of the press who may have 
been recipients of the leak, but reporters could now become vulnerable to contempt 
charges if they refused to divulge their sources. 

The limitation to intelligence sources and methods is almost no limitation at 
all since the publication of almost any intelligence can be construed as com- 
promising the source of that information. For example, one item in the recent 
publie controversy over possible Soviet violations of the 1972 SALT Agreements 
involved the Soviet construction of additional silos which could be either missile 
launchers in violation of the Agreement or permitted command and control 
centers. Clearly the data on this construction was obtained from satellite pho- 
tography, whch is still considered classified by the intelligence community despite 
widespread disclosure of its existence and even discussions with the Soviet rep- 
resentatives during the SALT negotiations. Furthermore, since the nature of 
the specific construction has been formally raised with the U.S.S.R. in the 
Standing Consultative Commission, it is only the American public from whom 
the information is being withheld. Yet under the proposed statute, an individual 
communicating such information would be criminally liable because it clearly 
relates to still-classified intelligence mcthods. The law would essentially place a 
gag on the tens or even hundreds of thousands of persons in the Government who 
have access to any intelligence since most of them would have no way of judging 
when the release of intelligence compromised sources and methods. The press 
would be similarly constrained by the fear that any publication of intelligence 
not included in official releases would leave them open to judicial action to dis- 
close their sources. 

Furthermore, the proposed law authorizes prior restraint of any person judged 
by the DCI to be about to engage in any act which will constitute a violation, a 
principle which was overturned by the Supreme Court in the Elisberg case. Since 
any hearing by a court to determine whether the information was lawfully 
classified will be held in camera, there will be no way for the public to have an 
input into the rightness of such classification, and the court will find it very 
difficult to invalidate the classification by finding it was “arbitrary and capricious 
and without reasonable basis in fact.” 

Secrecy is an important requirement for intelligence. Revealing the details 
of a conversation involving a small number of foreign officials could endanger 
the life of the source if it were human or disclose the existence of electronic 
surveillance if ‘the room were bugged. Our intelligence in many areas would 
dry up if there were no restrictions on publication. Publishing the names of 
individuals who may—or may not be—associated with intelligence abroad is 
unconscionable. However, in many cases, such as the satellite photography 
example referred to earlier, disclosure will not compromise either individuals 
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or future intelligence capabilities. This is particularly absurd when. such ca- 
pabilities are discussed with the Soviet Union but withheld from the American 
public. Placing an across-the-board gag on all intelligence information is not 
a sensible approach. It can only accentuate the all-too-prevalent habit of senior 
Government officials to release Selectively that intelligence which they wish 
to use to justify some specific policy. The custom for the Pentagon to put out 
at Budget time scare stories about extraordinary new Soviet. weapons is so 
well known as not to need elaboration. ; ee 

Sound information on foreign developments and activities is not a requirement 
for policy makers alone. The public must have such information if they are to 
provide informed support or, when needed, criticism of such policies. No better 
example of this necd can be found than the previously mentioned case of the 
SALT violations. The Administration cloaked this problem in a dense veil of 
secrecy. Persons opposed to any arms limitations spread rumors of Soviet 
violations so that the public, which is innately suspicious of the Soviet Union, 
has become convinced that cheating was occurring. Now there is a general 
consensus, despite belated attempts by Administration officials to clarify the 
situation, that the entire SALT process is inimical to our security ; our ability 
to obtain future SALT Agreements has been Seriously compromised. 

Moreover, the proposed Ford rules are probably unworkable and will eventually 
break down. It would be almost impossible for the average individual to know 
when he is divulging information relative to sources and methods. Secretary 
of Defense Rumsfeld, following the practices of his predecessors, disclosed in 
his recent Annual Report that the Russians are deploying three new classes 
of missiles. No question is raised about the propriety of this, but nevertheless, 
the information clearly comes from still-classified photographic satellite systems. 
Since this source has once been disclosed, does this absolve other individuals 
from any liability for disclosing other information coming from this source? 
The opportunities for abusing this law are tremendous, and the judicial system 
is not geared to make classification decisions in camera on national security 
matters. 

Our intelligence community has gotten along quite satisfactorily for more 
than twenty years without any such secrecy act. At least until recently, our 
intelligence collection techniques have not been compromised. The: U-2 operated 
successfully for four years until Gary Powers’ plane was shot down in May 
of 1960. Communications and other electronic intelligence have continued for 
twenty years to provide excellent information on Soviet missile testing. None 
of our intelligence failures can be attributed to leaks. In fact, it is hard to 
make a case that the spate of intelligence leaks of the last two years has 
seriously compromised any specific intelligence source or method. Even the 
publication of the House Intelligence Committee Report in the Village Voice, 
which is probably the most flamboyant example, does not reveal significant 
information on sources and methods that was not already widely known by 
foreign intelligence agencies. The greatest damage to our intelligence capabil- 
ities has come from the revelations of questionable activities by these agencies 
and by top Governmental officials. The illegal operations of the U.S: Govern- 
ment in Chile have probably done more harm to our intelligence capabilities 
and indirectly exposed more intelligence operatives than all the leaks of intelli- 
gence. The corrective here is not burying such abuses in secrecy but in correct- 
ing and avoiding their repetition. Cleaning up the horrors of the past will be a 
more effective way of protecting intelligence capabilities than any broad legal 
gag on all those with access to intelligence information. 


Conclusion 

Thus, an analysis of President Ford’s overall plan shows that he has his 
priorities inverted. The new restrictions on intelligence activities are so bound 
up with exceptions and qualifications that they will give no one any confidence 
against a repetition of earlier abuses of personal privacy and civil rights. 
Combining this confused Executive Order with a secrecy act which would 
make anybody wishing to blow the whistle vulnerable to criminal penalties will 
only nurture suspicions that nothing has changed. It would have been far better 
had President Ford instead proposed legislation establishing criminal penalties 
for persons at all levels participating in activities which infringe on civil rights 
or vidlate the law. President Ford’s Oversight Committee is a weak reed to rely 
on for adherence to proper standards of conduct. An independent public com: 
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mission with an investigative staff, which might report to both the President and 
Congress and make public reports, would be a better body to rely on when 
questions of the propriety of intelligence operations were raised inside or 
outside the Government than the proposed Oversight Committee which reports 
only to those officials previously most culpable. Then there would be far less 
temptation to divulge important secrets, and existing administrative procedures 
could be relied on for handling important classified intelligence material rather 
than the proposed Secrets Act. 

The consolidation of the management of the intelligence community is a 
useful step, but one would be more satisfied with it if the individuals at the 
top ‘were not so deeply politicized. Both George Bush and Robert Ellsworth have 
been key figures in Republican Party politics and have shown no intention of 
dropping out; William Hyland has been Henry Kissinger’s right-hand man 
dedicated to supporting the Secretary’s penchant for Secrecy. There is much to 
be done to revitalize our intelligence community to serve our security needs, 
but President Ford’s action will not do it. Now, it is up to the Congress. 


O 
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CENTRAL INTELLIGENCE AGENCY © 
a WASHINGTON,D.C. 20505 
& 23 JAN 1975 


Honorable Abraham Ribicoff, Chairman 
Committee on Government Operations 
United States Senate 

Washington, D.C. 20510 


Dear Mr. Chairman: 


Iam pleased to provide my views, pursuant to the Committee's requests, 
on three bills which would alter the existing pattern of congressional oversight 
of the Central Intelligence Agency. All three bills would establish a permanent 
joint committee which would, alternatively: 


(a) exercise legislative oversight of all Federal information 
and intelligence agencies (S. Con. Res. 4); 


(b) study the extent and methods of investigation or surveillance 
of individuals by any Federal instrumentality within the United 
States, and make recommendations on the organization of these 


@ re agencies (S, 189); or 


(c) exercise legislative oversight of the Federal agencies comprising 
the intelligence community, the Secret Service, plus any surveillance | 
or intelligence activities of any other Federal department or agency 

(S:. 317)...” . 


Since the manner of exercising oversight of CIA is a matter for the 
Congress to determine, these comments are limited to those considerations | 
which impact upon our foreign intelligence capabilities--chiefly the security 
of sensitive intelligence information. 


Consistent with this concern, I believe oversight of CIA should be 
concentrated exclusively in the minimum number of committees required to 
effectively conduct it. At present, the Agency has four regular oversight 
committees: subcommittees of the Senate and House Armed Services and 
Appropriations Committees exercise traditional legislative and appropriations 
review. CIA reports fully on all its activities to these four committees. This 
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responsibility goes beyond merely responding to inquiries; it is the Agency's 
policy and practice to bring any matter of possible interest to the committees’ 
attention. Also, pursuant to the Foreign Assistance Act of 1974, CIA's non- 
intelligence gathering activities are reported to the Senate Committee on Foreign » 
Relations and House Committee on International Relations in addition to the 
regular oversight committees. 


During the past year there has been an unprecedented trend toward 

the proliferation of oversight throughout the Congress. The creation of the 

select committees brought to eight the number of committees with a charter 

to be informed of CIA activities. Nevertheless, since then at least 11 other 

committees or subcommittees have demanded access to operational information. 

Congress could once boast that its record in protecting sensitive CIA information 

was exemplary. Until fairly recently, there had not been a major leak from 

Congress of CIA information. The reason is not difficult to discern: CIA 

operational information was tightly restricted to members of the oversight 

subcommittees. However, the past year has witnessed a shattering of Congress' 

formerly fine record of protecting sensitive national security information. The 
@ correlation should be apparent to all: the more widespread the dissemination 

of sensitive CIA information throughout the Congress, the greater the risk of 

disclosure. Expressly excluding other committees from access to CIA operational 

information should rectify the present situation regarding Hees and would not. 

impair Eood oversight. o 


Concentrated committee jurisdiction will work to the advantage of both 
the Congress and the Agency. Modern intelligence is a many~-faceted process, . | 
but in the last analysis it is an integrated whole. It cannot be intelligently 
comprehended by investigating and dissecting its parts separately. Concentrated, 
rather than fragmented, oversight will enable Members to build up expertise on 
the intelligence agencies, an asset not easily acquired. Congress will have 
knowledgeable Members in these responsible positions, Members whose knowledge 
of past programs will enable them to make independent judgments on the probable 
effectiveness of intelligence community proposals. 


This same expertise will also work to the advantage of the Agency, as 
we will gain the advice and counsel of knowledgeable Members and the resulting 
secure environment will facilitate the freer flow of sensitive information. 
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In addition, I urge the Committee to establish enforceable rules and 
sanctions to govern the handling of CIA information. These rules should 
have two aspects. First, CIA operational information should be limited to 
members of the oversight committees and designated staff. Second, any 
injunctions of secrecy attached to such sensitive information as a result of 
constitutional or statutory responsibilities must.be fully respected and 
enforced. 


Iam not alone in calling for enforceable rules and procedures. In 
the 93rd Congress, the House Select Committee on Committees studied the 
problems of protecting information on intelligence operations. It found that 
the dangers of the real world are such as to require very close protection of 
certain sensitive intelligence information. It strongly recommended that the 
House take the initiative to create an orderly set of rules governing the receipt, ,_ 
use, storage, and dissemination of such information. Unfortunately, no action 
or recommendation has been forthcoming. an ms 


One specific proposal in S. 317 is deserving of apecist comment. 
Section (c)(2) of the bill provides that: ; ; 


& "No funds may be eer ee for the purpose of 
carrying out any intelligence or surveillance activity 
or operation by any office, or any department or agency . 
of the Federal Government, unless such funds for such 
activity or operation have been specifically authorized 
by legislation enacted after the date of enactment of this Act." 


One purpose of Section 8 of the Cantal intelligence Agency Act of 1949 

(50 U.S.C. 403j) was to eliminate the requirement of an annual authorization, 

in the interest of protecting against public disclosure of the Central 
Intelligence Agency budget. Acceptance of Section (c)(2) of S..317 would 
vitiate this principle. I am convinced that disclosure of intelligence budgets 
would provide potential adversaries with significant insight into the nature 

and scope of our national foreign intelligence effort, particularly where 

analysis of year-to-year fluctuations in the budget are possible. In addition, 
publication of any intelligence budget figure will lead immediately to public 
discussion of precisely which of our intelligence activities were covered by 

the figure and which were not. The ensuing discussion will lead to the 
disclosure of many sensitive and critically important intelligence programs 

and activities. The history of disclosure of Atomic Energy Commission budget 
materials and related information by both the Executive Branch and the Congress 
indicates that publication of any figure with respect to intelligence would quickly 
stimulate pressures for further disclosure and probes by various sectors into 
the nature of the figure and its component «lements. 
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Both Houses of Congress recently endorsed, by greater than 60 percent 
margins, the continuing necessity of a secret intelligence budget. In June 
1974 the Senate, by a vote of 55-33, defeated a move to disclose the intelligence 
community budget. In October 1975 the House defeated an amendment to the 
Fiscal 1976 Defense Appropriations Bill to disclose the CIA budget total. The 
House vote was 267-147. As you know, all of CIA's appropriation is contained 
in the Defense Appropriations Bill and the Agency's budget is subject to 
intensive scrutiny by the Appropriations and Armed Services Committees of 
both Houses. The committee review of the CIA budget inherent in an authoriza- 
tion requirement is now accomplished in a manner meeting Congress' expressed 
desire to protect intelligence budget figures from disclosure. 


In summary, Mr. Chairman, the Central Intelligence Agency is prepared © 
to work with Congress in any manner Congress chooses to organize itself to 
exercise its constitutional responsibilities. However, in order to assist this 
Agency's efforts to fulfill its statutory functions, oversight must be concentrated 
exclusively in the minimum number of committees necessary to effectively 
conduct it. Rules and enforceable sanctions limiting access to CIA operational 


_ information to members and designated staff of the oversight committees, and 


procedures for the continuing protection of such sensitive information are also 
required. = 


The Office of Management and Budget has advised there is no objection 


to the submission of this report from the standpoint of the Administration's 
program. 


Sincerely, 


W. E. Colby - 
Director 
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Mr. Chairman: 

Thank you for this opportunity to discuss congressional oversight 
of our intelligence activities. Desi all the excitement in recent months 
over CIA and other intelligence activities, this is one of the most critical 
issues which must be faced in any serious investigation into our Government's 
intelligence activities. 

Traditionally, intelligence is assumed to operate in total secrecy and 
outside the law. This is impossible under our Constitution and in our society. 
As a result, when CIA was established in 1947, a compromise was made under 
which broad, general statutes were drawn, and carefully limited arrangements 
for congressional review were developed. It was then believed necessary 

3 to sacrifice oversight in the interest of secrecy. 

Our society has changed, however, and a greater degree of oversight 
is now considered necessary. U.S. intelligence has already moved out of 
the atmosphere of total secrecy which previously characterized it. We who 
are in intelligence are well aware of the need to retain public confidence 

I. and congressional support if we are to continue to make our contribution 
to the safety of our country. 

Thus, from the earliest days of the current investigations, I have 
stressed my hope that they will develop better guidelines for our operations 
and stronger oversight, to ensure that our activities do remain within the 


Constitution and the laws of our country. 
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But I have not swung all the way to the other extreme of the pendulum-- 
to the position that there can be no secrecy. General Washington once said, 
"Upon secrecy, success depends in most enterprises of [intelligence] ." We 
have many secrets in America which are necessary to the functioning of our 
democracy--the ballot box, the grand jury, and our attorney-client relation- 
ships. The secrecy of our sources of intelligence is equally important to the | 
preservation of our scmgeny, and even of our nation in the turbulent world 
in which we live. 

In 1947 we took a small step away from total secrecy by enacting general 
statutes and constructing careful oversight arrangements in the Congress. 


Proposals now under consideration would alter these arrangements to assure 


more detailed oversight. But it is essential that the pendulum not swing so 


far as to destroy the necessary secrecy of intelligence, or destroy intelligence 
itself in the process 7 

In former Seminehts on this subject, I many times said that it was up 
to Congress to organize itself to exercise the necessary oversight of our 
intelligence activities. This is still true, but I believe that recent experience 
permits me to draw some conclusions on this topic which this Committee has 
graciously invited. 

The matter has been extensively studied within the Administration 
during the past year, as President Ford shares many of the concerns of the 
Congress on this subject. The Rockefeller Commission, the murphy Commission, 
our discussions with the Select Committees and other committees reflect this 


interest. A number of detailed studies were also made within the Executive 
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Branch, reaching the level of two extended meetings President Ford had with 
National Security Council members. 

The views of the Administration are not yet formally fixed, so the 
comments I will make will be personal and based on my experience. My 
participation in the studies above, however, assures me that my views are in 
general compatible with the thrust of what President Ford will probably 
decide, although there may be some variation in the details. 

Too great a stress oH secrecy has led to situations in which members 
of Congress who were fully briefed on intelligence activities pleaded later 
that they had never heard of them when they came to public attention. One 
of the chairmen of our committees once indicated on the floor of the Senate 
that he had no inkling of one of our operations, although he had approved the 
specific appropriations necessary to continue it. His statement Sereiniy kept 
the secrecy of his participation in our operation, but at the sacrifice of 
implying that our intelligence activities were operating without oversight 
and control. Indeed he added to public concern that we constituted some 
independent "invisible government." 

On a number of occasions, especially since 1956, pieuosals have been 
made to establish a joint committee on intelligence, but the Congress has 
never seen fit to adopt them. During this past year jurisdictional problems 
have been highlighted in the Congress as a result of two things: 

First, foreign intelligence today is not primarily limited to military 
intelligence, as it may have been in earlier years. It also is now of interest 
to those committees concerned with our economy, our foreign relations, our 
agriculture, space and a wide variety of other activities. As aresult, we have 


had a proliferation of demands for congressional review of sensitive foreign 
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intelligence matters in these fields by other committees to the degree that 


59 Senators and 149 Representatives have been briefed on some aspect of our 


activities this past year alone. 


Second, during 1974, there was much congressional interest in our 
covert action activities, sparked by exposure of testimony I gave to one of our 
oversight committees on the subject. Both the House and the Senate, by 
3 to 1 majorities, turned down proposals that CIA be barred from such activities. 
But in December 1974, a provision was added to the Foreign Assistance Act 
which required that any CIA activity abroad other than intelligence gathering 
could only be conducted if it were found by the President to be important 
to the national security and reported "in a timely fashion" to the appropriate 
committees of the Congress. Together with the two Select Committees, these 
"appropriate committees" now number eight. 

I might quote, Mr. Chairman, from the conference report which led 
to the adoption of that new act, and it says that "The Committee of Conference 


agrees that strict measures should be taken to ensure maximum security of 


‘the information submitted to the Congress pursuant to this provision." 


The Executive Branch is fully complying with that provision of the law. 
The President made the anprouriste findings, and briefings were given to 
the committees according to whatever arrangements the committees made. 
It was stressed and understood on all sides that these matters were sensitive, 
secret operations whose exposure would cause political damage to our foreign 
policy as well as frustration to the operations concerned. The result of the 
year's experience, in my mind, is clear. The system won't work. Every 


one of the new projects that were subjected to this process has leaked into 
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the public domain. I am prepared to argue the value of each of these projects, 
but that is not my current point. The fact is that a secret operation conducted 
precisely according to the procedure set up by the Congress cannot be kept 
secret. I believe it essential to repeal that procedure and replace it by 
another which will include provisions for adequate secrecy. 

In this Bicentennial year, it is appropriate to note an earlier American 
experience with this problem. On November 9, 1775, the Continental Congress 
adopted a "resolution of secrecy" under which any member who disclosed a 
matter which the majority had determined should be kept secret was to be 
expelled "and deemed an enemy to the liberties of America." On November 29, 
1775, the Congress established the Committee on Secret Correspondence and 


gave it foreign intelligence responsibilities, managing a network of secret 


3 


agents in Europe. This Committee took steps to protect the secrecy of its 

intelligence activities by sharply restricting access to operational matters. 

On one occasion, the Committee justified the secrecy of its information as follows: 
"Considering the nature and importance of it, we 

agree ... that it is our indispensable duty to keep it secret, 

even from Congress ... We find, by fatal experience, that 

Congress consists of too many members to keep secrets." 

Mr. Chairman, at that time there were 56 representatives in the Congress, 
compared to the 208 that I reported briefing during 1975. 

If the Congress should decide to adopt new oversight arrangements, I 
believe it should establish a representative group to oversee intelligence 
activities on Congress' behalf. This representative group could be a joint 
@ committee or other arrangement. In any event a representative group should 
consist of a restricted number of members so that we do not involve the large 
numbers 6PRIAYEFdsenRelease AQ (99/10. AASRDR 29 00739R000200130001-0 
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The representative character of such an oversight body must be respected 
by us in the Intelligence Community, so that we can make available the informa- 
tion it needs to do its job. | 

At the same time, arrangements can and should be developed between 
sucha gedvessntative body and the Intelligence Community by which reasonable 
limits are established as to the matters made available even to it. In my 
present post as Director of Central Intelligence, I do not insist, for example, 
upon knowing the name of a foreign agent in some dangerous situation. It 
is not necessary to my duties that I know his specific identity. It is essential 
that we be able to assure our foreign agents abroad, a number of whom have 
already expressed their alarm and limited what they tell us, that their names 
will be totally protected, since their lives or livelihoods are at peril. I would 
expect that a responsible representative committee of Congress would similarly 
not request such specific identification, as our current oversight and Select 
Committees have not requested such sensitive information. Understandings 
of this nature between a responsible oversight body and the Intelligence 
Community would be more productive than adversary debates over either 
branch's "right" to have or to withhold such information. 

A responsible oversight body must not discourage the Intelligence 
Community from conducting its own investigations and correcting its activities. 
A great portion of this past year's investigations has consisted only of public 
repetition of the private reviews by the Intelligence Community of its own 
activities. Since the full story of American intelligence remains secret, 


the impression is left with our public that what was revealed is characteristic 
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of the whole. The experience has done little to encourage objective and hard- 
hitting self-examination in the future. CIA's collation of a list of some question- 
able activities in the domestic field was used as the basis for sensational charges 
of a massive illegal domestic intelligence operation. In truth, our misdeeds 
were few and far between, as ei final Rockefeller Commission report reveals. 
CIA's investigations into possible assassination activity, which led to specific 
directives in 1972 and 1973 against such activity, have been the basis for 
sweeping allegations that assassinations are part of our function. We never 
assassinated anyone, as the Senate report on intelligence reveals. And our 
own post-mortems of our performance in various intelligence situations have 
been selectively exposed to give a totally erroneous ieession of continued 
failures of American intelligence. In fact, we have the best intelligence 

in the world. But we cannot keep it that way if every one of its corrective 
efforts is trumpeted to its enemies. 

In the consideration of any or altered oversight arrangements, the 
Cengreas should, I believe, deal with the problem of proliferation of congres~ 
sional review of intelligence activities. I strongly urge that oversight be 
concentrated exclusively’in the minimum number of committees necessary to 
effectively conduct it, which to me means one. Otherwise we are in danger of 
reverting to the situation of reporting to a myriad of committees and exposing 
parts of our activities in all directions. It should be possible to concentrate 
congressional oversight, perhaps arranging that the oversight committee 
have representation from the other standing committees with interest in this 


subject. 
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The issue of giving prior notice to Congress of sensitive intelligence 
operations has been raised, Mr. Chairman. I believe this is a thoroughly 
false issue. The present statute calls for the appropriate committees to be 
informed "in a timely fashion" with respect to activities abroad other than 
intelligence gathering. Our regular oversight committees are kept currently 
informed of major developments, and each year they review our appropriation 
requests in great detail. 

A requirement of prior notice before any intelligence activity could be 
undertaken would, in my view, conflict with the President's constitutional 
rights, would be totally impractical during times of congressional recess 
when crises can arise, and would add nothing to the ability of the Congress 
to express its views about any of our activities. We currently inform the 
Congress on any decision immediately, although the actual hearing may be 
delayed by the committee in question for several weeks. Almost Hone of 
our activities are single-step operations which take place on only one occasion. 
An intelligence or covert action operation is pehetally a continuing effort 
running over some time. Informed of such an activity, a committee has 
every ability to express the concern of its individual members , to vote in 
committee its opinion with respect to the activity, to appeal to the congressional 
leadership, and even to seek an appointment with the President himself. The 
committee also retains the abeiste legislative or appropriation sanction, if its 
views are not given due weight. 

The unilateral exposure of an operation to public notice is not the 
solution. In essence, the theory adopted by some is that the right to expose 


such operations constitutes a super-constitutional individual veto of any 
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secret activity. We cannot run such secret operations, Mr. Chairman, if 
Congressmen confirm to inquiring newsmen operating on a lead that indeed 
they were given a secret briefing on a covert operation in a certain country, 
instead of refusing to comment. Neither can we run secret operations if 
individual Congressmen announce that there are three other operations which 
have not yet been disclosed, thereby stimulating every investigative reporter 
in Washington to determine the specifics thereof by some hypothetical questions. 
And we cannot conduct covert operations if a Sonumittee puts outa report 
which refers to an activity which leaves out the name of the country or individual 
concerned, but gives enough evidence for any amateur sleuth to identify it 
beyond a shadow of a doubt in time for its identification to be carried with 
the Aewe story of the report. 

An essential element of new congressional oversight arrangements is 
better procedures for protecting sensitive information. Senate Rule 36 (3) 
and (5) states that confidential communications from the President or head of any 
department are to be kept secret unless the Senate votes. But the Senate, on 
November 20th last year, failed to vote on the release by the Select Committee of 

\ 

information which the President specifically requested be kept secret and in the 
face of my request that certain names of CIA personnel therein be deleted. In the 
House of Representatives, Rule XI.2.(e)(2) provides that the records of any 
committee ae open to any member, which on at least one éecasion hae led to 


the exposure of certain CIA operations despite the written promise of a Member 


_ to keep them secret. 
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The arrangements for Congress to receive and protect sensitive information 
are most imperfect. A prior security clearance of staff members and termination 
of employment for disclosure are hardly adequate sanctions to ensure the 
protection of sensitive intelligence sources which can produce substantial 
royalties for its disclosure. The extensive briefings and indoctrination and 
the secrecy agreements employed in the Executive Branch have even proved 
inadequate in the state of our present legislation. With respect to staff 
members, therefore, I believe it essential that a regular procedure of security 
protection be established. This must be enforceable not only by indoctrination 
and discipline but also by sanctions.’ These are contained in legislation which I 
have proposed and which is about to be recommended in the Executive Branch 
to cover those who voluntarily ademas the obligation of secrecy as an aspect 
of their employment. This proposal would apply equally to Executive branch 
employees and congressional staff emiiea who obtain privileged access to our 
intelligence secrets. With respect to Members of Congress themselves, we 
must, of course, look to the self-discipline of the two Houses with respect 
to their membarehiy, 

Mr. Chairman, we also need a procedure to determine the declassification 
and public release of those secrets that no longer need to be protected. This 
cannot be left to the individual staff member in the Executive or the Legislative 
Branch. Under the Constitution, it cannot be assumed by the Legislative 
Branch alone and any such contention would inevitably restrict the flow of 
sensitive information from the Executive. This could consist of an agreement 
that if the committee decides on release, the President has reasonable opportunity 


to certify that the release would be detrimental to the national security, and 
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his determination then would govern in the absence of further resolution of 
the constitutional questions involved. And this must apply to any release of 
the information, so as not to lead to an absurd situation in which a committee 
agrees not to release individual reports of secret activities but then pruposes 
to publish them in its final report. 

In conclusion, Mr. Chairman, I believe that congressional oversight 
of our intelligence activities can be strengthened. The degree of oversight 
can be increased relative to that in the years in which there was a general 
consensus that these matters were better not known by outsiders. The structure 
can be improved by focusing responsibility so that a depth of knowledge and 
expertise about our intelligence operations can be developed. The structure 
can wins be improved by clear assignment of responsibility for exclusive 
supervision of our intelligence activities to a limited number of members of 
the Congress, representing the Congress as a whole, who would have full 
access to all infonmauon appropriate to exercise their responsibilities. And 
congressional oversight can be improved by making arrangements with Congress 
to protect the sensitive intelligence activities of our Government in the same way 
as we protect other secrets essential to the survival of American democracy. 
Executive Branch supervision can also be improved by ensuring the discipline 
of those in the intelligence profession and of their supervisors as to their 
respect for these important national secrets, and by giving us the ability to 
enforce such protection against those who would wantonly destroy them. These 
improvements, Mr. Chairman, in supervision of our intelligence activities 


would have truly more long-lasting value as a result of this year of investigation 
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than any other single action taken by the Congress. They would be a fitting 
conclusion to this year of investigation of intelligence--so that our intelligence 
service will be responsible to our Constitution, its legislative oversight will 
be equally responsible, and we will continue to have the best intelligence 
in the world. 

It will give, Mr. Chairman, a new meaning to the initials CIA, Constitutional 
Intelligence for America, with equal stress on the needs of all three: the 


Constitution, intelligence, and especially America... 
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Mr. Chairman and Members of the Committee: 

I appreciate your invitation to discuss with you today @ 
congressional oversight of intelligence operations. We all 
recognize the seriousness of the subject. Substantive. | 
foreign policy determinations and establishment of defenses 
adequate for our nation's security are among the most essential 
demands upon our government. Errors in such decisions carry 
the potential for immediate and severe consequences both 
for ourselves and for our friends abroad. The wisdom of these 
decisions cannot be guaranteed; we can rely only upon the 
informed judgment of those charged with making and those 
charged with carrying out our policy. How our intelligence 
apparatus is constructed, then, is literally a vital question. 
In addition, it must be of particular concern that any system 6 
of surveillance be conducted with a scrupulous regard for 
ciedvens’ rights of speech and privacy. The Congress and 
the President share the responsibility of assuring that the 
intelligence system employed by this government at once pro- 
vides the information necessary to both policy formation and 
implementation and protects the constitutional rights of the 
eLerzenry . 

Among the subjects which I would like to discuss with the 
Committee are these: First, what are the constitutional and 


institutional constraints on Congress' role in this area; 
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second, how, in providing for performance of Congress' 
legitimate role, can the confidentiality of information 
essential to intelligence operations best be maintained. 
to this latter point, one may distinguish between the 
authority of the Congress to obtain information for a 
particular committee or committees, or for the Congress 
more generally; the authority of the Committee or Congress 
to publish such information; the state of the law as to the 
power of members of Congress or their staffs under the 
speech and debate clause to divulge such information, and 
the persistent problem, whenever there are matters of high 


secrecy, of completely unauthorized, intended or unintended, 


disclosures. I would like then to proceed to the @ 


topic which concerns the role of the Federal Bureau of 
Investigation as essentially a law enforcement agency, and 
the difficulties which have to be faced if one seeks to view 
its intelligence functions as separate for oversight purposes. 

While responsibility is shared for ultimate success in 
constructing viable intelligence procedures and formulating 
intelligence policy, .the mode of discharge of this responsi- 
bility by the Executive and Legislative Branches must differ. 
Congress may by statute set policy in those areas-granted for 
its consideration by the Constitution and may determine 


acceptable procedures for officers and agents of the federal 
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government. It may gather information necessary to this 
function. Daily implementation of policy and interstitial 
policy formation, particularly in eueiah affairs, is an 
Executive function. This Separation of Powers is, of course, 
basic to our government. As stated by the Supreme Court 
one week ago in Buckley v. Valeo, Slip. op. at 113-114: 
all litigants and all of the courts which 

have addressed themselves to the matter start 

on common ground in the recognition of the 

intent of the Framers’ that the powers of the 

three great branches of the National Government 

be largely separate from one another. 
The limits upon the powers of the respective Branches are 
distinctions of degree. Each branch has at times crossed 
into the area of another, and I suggest the Framers assumed 
a certain flexibility in this regard. But recognition of 
the constraints of the principle is required of all branches, 
as Jefferson pointed out in his Notes on the State of Virginia. 
The line must be drawn. The Supreme Court drew that line 
in Buckley, supra, but more often the line must be drawn 
by forces of institutional self-restraint. The importance 
of oversight is not challenged bysaying that a line must be 
drawn there also. There is a question of how far a committee 
can go in monitoring intelligence operations for legitimate 
legislative purposes before the bendenes develops to attempt 
to manage them. The oversight bill submitted by the Chairman 


of the Senate Select Committee last Thursday, S. 2893, would 
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create an intelligence committee "to assure that such } 
activities are in conformity with the Constitution and laws 

of the United States.'' The bill further requires that the 
committee be kept "fully and currently informed with respect 

to intelligence activities," and that no significant covert 

or clandestine operation (other than activities solely 

for the collection of intelligence) go forward “unless and 

until the Committee ... has been fully informed of the 
proposed activity.'' Members of Congress as well as the 
President have a duty to our Constitution, but it is the 
President's responsibility under Art. II, Section 3 of the 
Constitution to "take care that the laws be faithfully 
executed.'"’ I do not question for a moment the need of such @ 
a committee for information sufficient for its legitimate =~ 
purposes. But the line between that information which is 
needed for these purposes and the information needed to 

assume managerial duties is, in my view, the determinant 

of what information can properly be required. Thus Senator 
Fulbright, in commnenting on a proposed amendment to the Mutual 


Security Act of 1957 containing a "fully and currently informed" 
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reporting requirement, stated: 
Under our system of Government the very 
fact that we have a legislative and executive 
branch necessitates that one branch must, occasionally, 
accord to the other branch a certain degree of 
trust. If the amendment of the Senator from 
Wyoming means anything, it means that he is not 
satisfied with the way the executive branch is 
administering the law, and he wants the legislative 
branch to take over that function by requiring 
full and current reports, why does the Senator 
want that if it is not to assume the responsibility 
which is in the Executive? If we are to be fully 
informed, then I suppose we should take the 
responsibility of administering the law day by 
day. It is a wholly unworkable approach to this 
problem. 103 Cong. Rec. 9150 
The amendment was defeated. The point is delicate but 
fundamental. 
Whatever mechanisms are devised for Congressional 
intelligence oversight, they must leave to the Executive 
such discretion as the Constitution places in his Office and 
the ability to act within his sphere without unwarranted 
and debilitating restraints. Some procedures which might 
work in other areas will be inappropriate in a field as 
volatile and sensitive as foreign intelligence. The impediments 
commonly associated with intermediate bureaucracies would 
here serve neither the Congress nor the nation. "Energy 


in the Executive," wrote Hamilton in Federalist No. 70, "is 
a leading character in the definition of good government. 
It is essential to the protection of the community against 
foreign attacks; it is not less essential to the steady 


administration of the laws." The Executive must retain the 


freedom to respond to what Jefferson in the context of the 
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Louisiana Purchase called the "fugitive occurrence" demanding | 
prompt and decisive action. The President too is the 
representative of the people, and his Office was designed to 
afford a capacity for action and decision. 

A specific aspect of Separation of Powers raised by 
oversight of agencies charged with gathering foreign intelligence 
and of the Federal Bureau of Investigation's criminal investigatory 
functions is the existence of privileged information within 
the Executive Branch. The doctrine of "Executive privilege" 
has come through a stormy season, yet in the eye of that storm, 
the Supreme Court affirmed the constitutional basis of the 
privilege and, when properly utilized, its essential public 
purpose. In United States v. Nixon, 418 U.S. 683 (1974), | 
the Court stated: as 

The privilege is fundamental to the operation 


of government and inextricably rooted in the 
separation of powers under the Constitution. 


* * * 


Nowhere in the Constitution . .. is there any 
explicit reference to a privilege of confidentiality, 
yet to the extent this interest relates to the 
effective discharge of a President's powers, it is 
constitutionally based. 

The Court, while requiring production of material over a claim 

of privilege by the Executive in that case, was careful 

to emphasize that the information sought was not claimed to 


involve military, diplomatic, or sensitive national security 


secrets. @ 
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The Supreme Court quoted from the 1948 opinion of Justice 

ckson in C & S Air Lines v. Waterman Corp., 333 U.S. 103, lll, 
"The President, both as Commander-in-Chief and as the Nation's 
organ for foreign affairs, has available intelligence services 
whose reports are not and ought not to be published to the world", 
and from Chief Justice Vinson's opinion in 1953 in United States 
v. Reynolds, 345 U.S. 1, where the Court said: - 

It may be possible to satisfy the court, from all the 
circumstances of the case, that there is a reasonable danger 
that compulsion of the evidence will expose military matters 
which, in the interest of national security, should not be 
divulged. When this is the case, the occasion for the 
privilege is appropriate, and the court should not jeopardize 
the security which the privilege is meant to protect by 
insisting upon an examination of the evidence, even by the 
judge alone in chambers. 

¢ the Court in United States v. Nixon, as it pointed out 
a footnote, was not concerned "with the balance between the 
President's generalized interest in confidentiality and the 
need for relevant evidence in civil litigation, nor with that 
between the confidentiality interest and congressional demands 
for information, nor with the President's interest in preserving 
secrets." There may be disagreement as to whether the Congressional 
claim for information is stronger or less strong than that of 
the judiciary in criminal proceedings or of a grand jury. The 
District of Columbia Circuit's decision in Senate Select Committee 
v. Nixon suggests that the answer depends on particular circumstances. 


As you recall, in that case--the only case concerning a claim 


of executive privilege as against a congressional committee 
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subpoena--the Court held nae the committee's need for the 8 
information was not sufficient to overcome the general need 
for executive confidentiality, even though the same court 
had earlier held, in Nixon v. Sirica, that the grand jury's 
need for the same information was sufficient to defeat the 
generalized claim of privilege. 

The Senate Select Committee decision, however, rests 
clearly on the point that the privilege applies to congressional, 
as well as judicial, subpoenas. As the Supreme Court stated 
in United States v. Nixon, the claim of. privilege "can be said 
to derive from the supremacy of each branch within its own 
assigned areas of constitutional duties," and pointed out that 
the fact that there is no provision in the Constitution for a @ 
presidential privilege as to the President's communications 
corresponding to the privilege of Members of Congress was not 
dispositive of the issue as to whether there was such a pri- 


vilege. 
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There is one area of confidentiality which I wish 
to emphasize as of special importance in the context of 
oversight of the Federal Bureau of Investigation. I refer 
here to the privilege with respect to investigatory files. 
Attorney General Jackson stated cogently and succinctly the 
justification for withholding certain material in such 
files even from the Congress in an official opinion letter 
to Chairman Vinson of the House Committee on Naval Affairs. 

{DJisclosure of the reports would be of serious 

prejudice to the future usefulness of the 

Federal Bureau of Investigation . . .{M]uch of 

this information is given in confidence and can 

only be obtained upon pledge not to disclose its 

sources. A disclosure of the sources would 

embarrass informants -- sometimes in their employ- 

ment, sometimes in their social relations, and in 

extreme cases might even endanger their lives. We 

regard the keeping of faith with confidential 

informants as an indispensable condition of future. 

efficiency. 40 A.G. Op. 45, 46-47. 
The then Attorney General went on to observe, "Disclosure of 
information contained in the reports might also be the grossest 
kind of injustice to innocent individuals. Investigative 
reports include leads and suspicions, and sometimes even the 
statements of malicious or misinformed people." 

The necessity of at times withholding investigatory 


files from Congress has been analyzed by Professor Cox as 


follows: 
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A judicial proceeding is usually adversary. 

The plaintiff and defendant may be expected 

to call for observance of rather strict rules 

of evidence which would exclude most of the 
contents of such files as hearsay or otherwise 
incompetent long before reaching any question 

of privilege. In legislative hearings the 
committees quite properly refuse to confine 
themselves to evidence competent in a court. 
There are no parties. The Executive must 
therefore take it upon itself to protect 
individuals against disclosure of untested 
allegations and reports. It is all too clear 
that fairness requires some protection for the 
individual; it is also beyond argument that the 
interests of efficient administration are thereby 
served. Men and women will be less willing 

to take positions in the government if they know 
that they thereby open themselves to publication 
of rumors and false allegations. Informants will 
be less likely to come forward with information. 
The government may shrink from conducting a 
thorough investigation knowing the risk of abuse 
of what it gathers. Few individuals whose files | 
were publicized in congressional hearings conducted 
by a publicity-seeking Senator or Representative 
would think themselves protected by the rights 

to cross-examine and offer opposing testimony. 
For such reasons few of the present critics of 
executive privilege found fault with Presidents 
Roosevelt, Truman and Eisenhower for withholding 
intelligence or loyalty and security files. Cox, 
Executive Privilege, 122 U.Pa.L.Rev. 1383, 1426-27 
(1974). 
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Wide ranging demands by an oversight committee for personal 
investigatory matter, and certainly the public disclosure of 
such material, would vitiate the purposes of the Privacy Act 
and of the Freedom of Information Act's exemption. The purpose 
of the Privacy Act, expressed in section 2(b), was to provide 
"safeguards for an individual against the invasion of personal 
privacy."’ This was accomplished, among other means, by estab- 
Lishing the strict limitations contained in 5 U.S.C. §552a(b) 
on the permissible dissemination, disclosure, and use of infor- 
mation about individuals without their prior consent. The 
same policy is embodied in Exemption 7 to the Freedom of In- 
formation Act's compulsory disclosure requirement--5 U.S.C. 
§552(b) (7). That section, as amended in 1974, exempts inves- 
tigatory records compiled for law enforcement purposes from 
disclosure when disclosure would "constitute an unwarranted 
invasion of personal privacy." At.the same time, Exemption 7 
recognizes that disclosure of investigatory files may seriously 
endanger law enforcement interests. Accordingly, investigatory 
files are exempt from compulsory disclosure when disclosure 
would, among other things, reveal the identity of a confidential 
source or confidential information furnished by a confidential 
source, "disclose investigative techniques and procedures," 
or “endanger the life or physical safety of law enforcement 
personnel." 

Both the Privacy Act and the Freedom of Information Act 
provide specifically that their intent was not to prevent dis- 


semination of information to the Congress. (5 U.S.C. 552(a) 
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(b) (9)-Privacy Act). In the past broad demands for this kind 


of information by committees have been infrequent. But if th 
were broad demands in the future, the protection announced by 
these Acts would become illusory. Moreover, protection would 
not be just dependent upon safekeeping of the material by the 
committees. I fear that routine release of personal informa- 
tion from criminal investigatory files would create the poten- 
tial for and, inevitably, the suspicion and the fear of 

misuse of that information. 

Executive privilege, constitutionally grounded as it is 
as an incident of Executive power, and recognized by the 
courts as such, is not in my view subject to legislative 
annulment. Should that privilege be invoked in circumstances 
deemed inappropriate by the proposed committee,. the possibili 
of litigation of the question exists. I would note, however, ~ 
that it is by no means clear that a court will accept juris- 
diction over such an issue or that a court would or Soutd 
produce any firm or (from the perspective of the Congress) 
even desirable guidelines. See Senate Select Committee on 
Prastdewedal Canpaian Activities v. Nixon, 498 F.2d 725, 

732 ‘O20. Cir. 1974) 

I would anticipate that invocation of an absolute privilege 
against disclosure of information to a congressional ieee 
ligence oversight committee would be a rare occurrence. With 
regard to the recently completed investigations, the President 
has pained ever to the Congress an extraordinary amount of 
highly sensitive information in order that the committees nig 


carry out their mission. Successful democracies achieve an 
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accommodation of competing values. 

I believe the point is well made in a recent, lecture 
by Judge Henry Friendly of the United States Court of Appeals 
for the Second Circuit. Judge Friendly, one of our country's 
most distinguished jurists, wrote as follows: "It is no 
accident that we should recently have been witnessing a 
series of near confrontations over the desires of congressional 
committees to burrow ever more deeply into the files of the 
Executive Branch. I have not made the study needed to arrive 
at a judgment just where the lines should be drawn, and it 
would be improper for me to express an opinion if I had one. 
But it cannot be wrong to suggest that both sides did well 
to work out accommodations; that the courts should not be 
called upon too often to umpire contests between the other 
branches; that while the Executive should not force Congress 
into protracted judicial proceedings in order to obtain 
urgently needed information, Congress may be wise sometimes to 
settle for less than its maximum demands, since, on the one 
hand, not everything in Presidential and departmental files is 
truly confidential and, on the other,Congress does not really 
“require, or at any rate need to divulge, every last nugget of 
sensitive information in order to legislate intelligently or 
to discharge its duties as the edu a cauees of the nation. 
Although neither Congress nor the Executive should waceteies 
fundamentals, the spirit of the framers calls for what the 


Supreme Court has termed a "formula of compromise." Just as 
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Presidents should recall the wisdom of Washington in giving 
the House of Representatives everything it wished about the 
failure of the St. Clair Expedition, so legislators should 
reflect on what Senator Fessenden said in defending the 
legality of a Senate inquiry into John Brown's raid: 

I am ready to use judiciously, calmly, 

moderately, all the power which I believe 

is necessary and inherent, in order to do 

that which I am appointed to do : 
Judge Friendly adds with respect to the last quotation: 'The: 


adverbs are as important as the assertion." 
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& I have raised the subject of executive privilege for one 


important reason: to urge that any system which you establish 
leave room for accommodation of the Presidential obligation 
to maintain secrecy and the songeeesionat need for information, 
through various arrangements enich the two branches have in 
the past devised, and which have been generally satisfactory. 
I think it would be a mistake for the Congress to disable a committee > 
from agreeing to accept certain information with the understanding 
that it shall not be further disclosed or from adopting some 
other means of accommodation. Such a restriction would eliminate 
one of the principal buffers that have cushioned what might 
otherwise have been repeatedly harmful collisions between the 
Mo branches in the past. 

In suggesting such arrangements, however, I must 
emphasize that assurance of tight and enforceable procedures 
to maintain the confidentiality of the sensitive information 
with which the proposed committee will be largely concerned 
will be a prerequisite to a conscientious decision to disclose 
by the Executive. The dangers of disclosures of the nature 
anticipated and their potential impact upon the efficacy of 
our intelligence apparatus was advanced by Jay in Federalist 
No. 64 where he wrote that those who would supply useful 
intelligence "would rely on the secrecy of the President" but 
would not confide "in that of the Senate and still less in that 


€ a large popular Assembly." Jay's premise bears articulation 
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in the current climate -- not all secrets are intended merely 6 
to save an Administration embarrassment. 

Secrecy, despite the unpopular reputation it now 
has, is a responsibility of the governors of any State in the 
conduct of certain affairs. Intelligence operations are the 
prime example of such affairs, and for that reasan the task 
of the members of the proposed oversight committee will be, 
as the decisions involving foreign intelligence have always 
been for the President, extremely difficult and taxing. The 
committee will have to accept the responsibility of legislatively 
sSenonaine to specific information without the benefit of the 
vigorous public debate from which the policy of a free government 
ordinarily draws its vitality. Decisions in this area cannot 8 
be made by referendum. Intelligence oversight is a quintessential 
case in which, in Edmund Burke's phrase, the people must rely 
upon the judgment of their representatives as well as their 
industry. Unless we are to depart from the judgment of 
statesmen from the beginning of time and forgo intelligence 
gathering altogether, we must accept some of the burdens of 
its endemic secrecy. 

Since secrecy is essential, I would like to address 
the mechanisms for its assurance which might be established. 
Adequate procedures for confidentiality would, in my view, 
form the cornerstone of a cooperative relationship between 
the proposed committee and the Executive. I stress cooperation. | 


The branches of government were not designed to be at war with 


one another ved Por REIsate DONTE 0" Ha ttpsvd7IsRobosGd s0baTD ONS’ 
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though to think of it that way has become fashionable. 
Inevitably in a system of divided powers there are points where 
responsibility conflicts, where legitimate interests and 
demands appear on either side. The essence of compromise 

is that there be no surrender of principle or power on 

either side, but a respect for the responsibility of others 
and recognition of the need for flexibility and reconciliation 
of competing interests. Institutional self-restraint does 

not mean that we must have a government of hesitancy. 

It acca een that the duty to act is coupled with a duty to 
act with care and comity. 

Creation of viable procedures by which classified 
information will be protected from public disclosure has to 
be Seen agatase the background that Congressmen and their 
staffs have immunity from judicial process with respect 
to their legislative acts--acts that include, under the 
Supreme Court's decision in Gravel v. United States, 

408 U.S. 606 (1972), the public disclosure of classified 
material in the course of congressional debates and hearings. 
The innindty from external sanction, absent any viable system 
of protection enforced by the Congress itself, inevitably 
reinforces the possibility that dangerous disclosures, 


however motivated, will occur. 
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be classified is not the issue. Rather the issue is whether 


Whether any or all of this information should 


any one Representative, Senator, or staff member, or even 
a majority of any committee should have the unbridled 

power to make that decision. Today, once information is 
disclosed to them, they do have that power whether under 


their immunity or through "leaks," with the result that 


when any one Congressman, Senator, or staff member personally 


believes that the information should be made public, it 


can be made public. 
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This is true, although the result may be to halt, obstruct, 


6 or otherwise interfere with the lawful operations of the 


Government. So long as this power exists and is exercised, 


one may expect serious reservations on the part of the Execu- 


tive to the furnishing of classified information to an over- 


sight committee. 

What can be done? S.2893 takes a step in the right direction 
by creating a procedure by which disclosure may be authorized, 
and prohibiting disclosure except as authorized. The pro- 
cedure, however, provides that the final decision is to be 
made either by the Senate in closed session or by the Committee 
itself. As to release by the Committee itself, I wonder if it is 
the best resolution to permit five members of any committee 
to have such a power. As to release by the full Senate, with 
all due respect, one has to emphasize the difficulties that 
must be met if such a procedure is properly to safeguard 
classified information. Simply put, the danger of public dis- 
closure depends, in part, on the number of pversons who 
have access to information. . Moreover, assuming that the House 
had a similar procedure for a similar oversight committee, or 
if the committee were joint, one can easily imagine one house 
voting to publish and the other not. 

There are other aieeene eieesce “Seeeton 112(b) of Title I 
of the United States Code, for example, (the so-called Case 
Amendment) provides that the Administration shall transmit to 


the Congress international agreements, but the President may 
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require that an agreement be held in confidence until he 6 
determines that secrecy is no longer essential. The Congress 
retains, of course, the ability to bring its not inconsider- 
able political power to bear in favor of lifting the injunction 
to secrecy. 

A precedent with less assurance of success, but perhaps | 


workable, would be the procedure agreed upon between the 

President and the House Select Committee under which the Committee 

could not release information given it if the President certified 

in writing that public disclosure would jeopardize national 

security. The Committee retained the option, however, of 

seeking judicial resolution should a dispute over release apiee.s 
Whatever system is devised for determining whether dis- eg 

closure should be made, there must be some means to ensure 

that the system is not circumvented by disclosures that have 

not been approved. © Could there not be a clear statement by 

the Congress that members or staff responsible for leaks will 

‘be subject to penalty? The bills which I have examined contain 

no adeduate sanction provision, if such a provision is desired. 
There are, I know, severe practical obstacles to congress- 

ional enforcement of rules against disclosure. Perhaps the 

only appropriate comment for me to make is that I believe this 

is a most important and difficult problem which has to be 


looked at directly, I trust, by this Committee. 
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In short, as you review various proposals for oversight 
committees, I would urge that it is in the interest of our 
coats and in the mutual interest of both the Congress and 
the Executive to create procedures, sanctions, and controls 
which adequately assure that classified information provided 
the committee will be maintained safe from disclosure. 
Congressional involvement in decisions relating to intelligence 
activity should not, and I trust, will not mean that there 
will be no confidentiality to intelligence practices or that 
there will be a permanent on-going revelation of all practices 
for the purpose of public debate. There is a burden, as I 
have said, to the necessity for some secrecy. Without assur- 
ance on that point, the committee will never be able to 


play the role which has been envisioned for it. 
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the problems which I believe will be present when Congressional 


Finally, I wish to raise with the Committee © 


oversight of intelligence activities is chartered so 
broadly as to include oversight of important segments of 
the Federal Bureau of Investigation which are essentially | 
of a law enforcement character, and which should be closely 
related and tied to law enforcement. This includes domestic 
security as well as counterintelligence responsibilities 
of the Bureau. 
Unlike agencies such as the CIA, whose mission 
is the collection and evaluation of intelligence, the FBI 
is essentially a law enforcement agency. Its principal ¢ 
responsibility is the detection and investigation of 
violations of the Federal criminal laws. This is the 
direction which must be emphasized. It is the direction 
Attorney General Harlan Fiske Stone emphasized when he 
stated: 
‘The Bureau of Investigation is not concerned 
with political or other opinions of individuals. 
It is concerned only with their conduct and then 
only when such conduct is forbidden by the laws 
of the United States. When a police system 
passes beyond these limits, it is dangerous 
to the proper administration of justice and to 


human liberty, which it should be our first 
concern to cherish. 
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As I indicated in my statement before the Senate Select 
Committee on Intelligence Activities last December, it 

does not follow from Stone's sound warning, for example, 

that domestic security investigations conducted by the 

Bureau are outside the Bureau's proper functions. It does 
follow that those investigations should be conducted only 

to ascertain information on activities which involve or will 
involve the violation of federal law. The detection of 

crime in many areas (and not only the domestic security 

area) requires preparation and at least some knowledge 

of what activities are taking place. This is true, for 
example, in organized crime investigations, as well as in 
domestic security investigations. While these responsibilities 
of the Bureau may be characterized as intelligence activities, 
they are, as they should be, directed toward its criminal 

law enforcement function. 

The point I have made about domestic intelligence 
investigations applies as well to FBI counterintelligence 
activities, which have a similar law enforcement nexus 
derived from the antiespionage statutes. While the results 
of these activities may on occasion manifest themselves in 
forms other than criminal prosecution, the connection with 


law enforcement is inseparable. 
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In the foreign intelligence area, the work of the Bureau 
is almost invariably related to counterintelligence, and thus to law 
enforcement. It is true that some foreign intelligence 
activities by the Bureau are conducted, subject to the approval 
of the Attorney General, at the request of other intelligence 
agencies. As to these responsibilities, which comprise only 
a small part of the FBI's investigative activities, the over- 
sight of the intelligence agencies requesting the seperation: 
of the Bureau, necessarily will entail review of the judg- 
ments and policies reflected in such agencies’ requests £Ox 
the assistance of the Burea. Separate oversight jurisdiction 
would not seem to be necessary. @ 
In drawing your attention to this basic difference be- 
tween the primary investigatory activities of the Bureau 
and other agencies' intelligence activities, I do not mean 
to suggest that there are no similarities; certainly some 
of the methods and techniques utilized are similar. Nor do 
I mean to suggest that there are no differences between 
the Bureau's activities in the domestic security or 
counterintelligence areas and its activities in the more 
traditional criminal law areas; in the former the importance 
of timely information and the value of a predictive capability 
is often greater than in the latter. Rather, my point is 


that these activities are an integral part of the basic 


@ 
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law enforcement function of the Bureau and that there is 

a problem if, for purposes of oversight, they are separated 
out and included within oversight of intelligence activities 
not law enforcement related. Put in another way, I think 

it is important that these activities be viewed both within 
and outside the Bureau in a law enforcement setting, and this 
is one reason why any system of oversight should deal with 
the Bureau as a unit. There is a further reason for oversight 
to be directed to the Bureau as a whole. The various 
investigatory functions of the Bureau are inseparably related. 
As a result, oversight which is directed at, for example, 
intelligence activities to the exclusion of law enforcement 


functions would have a disturbing potential for generating 


conflicting congressional guidance. 


Our experience in developing guidelines governing the 
activities of the Bureau may be illustrative. The Department 
of Justice has been engaged for many months in the drafting 
of these guidelines. They are taking a long time to develop, 
I am sorry to say, but I know they will be useful not only as 
guidelines but as the basis for statutory changes, executive 


orders and rules. This task has impressed upon us the inter- 
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relationship of these activities and of the policies that 

should control them. The very exercise of the guidelines and 

much of their value, is to see the Bureau's activities, when 

the guidelines are completed, as interrelated and imposing similar 
standards unless departures in standards are clearly justified. 
The effectiveness of congressional review of the guidelines 

will be maximized if they are seen as a whole rather than 

carved into segments for consideration by various committees, 

each with its special concernsand interests. 

It should be clear that my objections to including these 
activities of the FBI in comprehensive intelligence oversight 
are not objections to the congressional review of these aspect 
of the Bureau's operation or the Department's supervision of 
it. . I welcome and encourage such review whether the oversight 
is conducted by the committee designated with that general 


responsibility or by a committee reviewing intelligence policies 


of which the activities of the Bureau are an incidental part. 
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@ I have attempted to describe what I believe 
are — of the critical éensiderations: that must enter 
the design of a system of oversight in this sensitive 
area, a system that will ensure that Congress can fulfill 
its constitutional responsibilities and respond to the vital 
interests of the public in protecting the security of the 
nation and, at the same time, protecting our citizens' 
rights. I know that, in describing the problems, I have 
not gone far in suggesting any very firm answers. In 
part that is because I am not sure I know what the best 
answers are. But in part, too, it is because you are better 
judges than I of the kinds of Congressional arrangements 

@ that are best suited to addressing the problems and concerns 
I have described. I would add only that oversight carries 
with it, as I am confident you know, a heavy responsibility-- 
a responsibility that is properly yours under our Constitution, 
a responsibility that can be exercised, and must be, 
"judiciously, calmly, moderately." As Judge pricndily said, 


"The adverbs are as important as the assertion." 
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Hearings before the Senate Committee on Government Operations 
Opening Statements - Wednesday, 21 January 1976 
I, Senator Ribicoff - page 1 


Improve policies of future, do not dwell on past mistakes 
Country needs strong intelligence program 
New committee will restore trust in the intelligence agencies 
Senate deadline of 1 March to act on proposals for Senate 
oversight of intelligenc Ctivities._. nj 
Day-to-day oversight from Cog EN ht for covert 
activities from Congress 
Legislation should protect confidential information 
Six specific questions to be considered during hearings: 
Joint committee of Congress or permanent committee of Senate? 
Type of jurisdiction? 
Jurisdiction over domestic intelligence activities? 
To what extent should Executive branch keep new committee 
informed? 
Notice on CA? 
a . Types of standards and safeguards to govern disclosure 
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of sensitive information to others? 
Il. Senator Percy - page 3 


Outstanding intelligence service is indispensable. 

CIA saving of $60 billion on ABM expenditure was helpful 
Is intelligence community organized most efficiently? 

Are responsibilities of intelligence components clear? 

. What should the role of Congress be in giving guidance 
to the intelligence community? 


OBR WN 


III, Senator Allen - page 5 


1. Accountability and possible stifling of the activities of 
intelligence agencies 

2. Overriding requisite of intelligence is secrecy 

3. Imperative issue in hearings it stopping leaks 

4, Favors rejecting proposal of annual authorization requirement 
to protect classified information 


IV, Senator Brock - page 8 


1. What are long-term goals of Congress with regar 1 to oversight? 
2. Congress must accept responsibility that goes wi-h knowledge. 
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V. Senator Nunn - page 9 


1. Legislative and Executive branches must work together in 
the field of foreign policy 


VI. Senator Weicker - page 10 


1. Must clean up act of intelligence and law enforcement agencies 
quickly 


VII. Senator Glenn - page 11 
1. Survival of nation depends on the intelligence agencies 


2. Must strike a balance between necessity and the 
prevention of excesses. 


Approved For Release 2001/09/10 : CIA-RDP90-00735R000200130001-0 


Approved For Release 2001/09/10 : CIA-RDP90-00735R000200130001-0 


Senator Mike Mansfield (D., Mont.) 


Wednesday, January 21, 1976 


1. Excesses of intelligence agencies are a direct result of 
congressional neglect. 

2. Urges the committee to recommend a mechanism which will provide 
"regular, comprehensive, and systematic" oversight. 

3. Believes a new committee should: 

a. bea separate Senate committee (Senate's role in foreign 
affairs is different from House's role); 

b. have jurisdiction over all foreign intelligence agencies, 
including part of FBI; 

@ c. have annual authorization authority; 

d. be kept informed on a continuing basis of all iniaion 
activities and plans; 

e. have rotating membership (six to eight years limitation 
on service). 

4, Mansfield would select members for an intelligence committee 
reflecting .a broad spectrum of political viewpoints, geography, age, and 
seniority. 

5. Regarding exclusivity of jurisdiction, the Appropriations and 
Armed Services Committees would have to retain some jurisdiction, but 
Foreign Relations could be phased out. A couple of members of the latter 
committee will probably be appointed to an intelligence committee (informally - 
no requirement for their appointment). 


@ 6. Committee should have prior information on major activities. 
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Senator Frank Church (D., Idaho) 


Wednesday, January 21, 1976 


1. Supports provisions of S. 2893. 

2. Constitutionally, a committee of Congress could not have a veto 
power over covert activities. 

3. Congress should enact a carefully limited law to better protect 
intelligence information from disclosure by present and former intelligence 
personnel. 

4. No firm opposition to a joint committee. 

5. ‘He-seriously questions whether a matter brought before the full 
Senate in a secret session can be kept secret. Therefore, serious thought 
should be given to permitting the Committee to decide whether to release 
information.’ 

6. Might support Senator Percy's suggestion that a new committee 


have full appropriations authority. 
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Senator John Tower (R., Tex.) 


Wednesday, January 21, 1976 


1. S. 2893 is too simplistic an approach. 

2. Enormous problems will result from separating intelligence activities 
from other activities of the same agency. 

3. Existing committees can and should perform oversight. 

4. Questions principle of Senate's right to disclose classified 
information. 


5. Opposes prior notification requirement. 
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Senator Howard Baker (R., Tenn.) 


Wednesday, January 21, 1976 


1. New single-purpose oversight committee is required. 

2. Supports the concept of a separate Senate committee, which will 
follow up Church Committee's inquiry. 

3. Supports: 

a. Membership limited to nine Senators; 

b. Fixed ratio:of majority to minority; 

c. Limitation on membership of six years; 

d. Limitation on staff tenure; 

e. "Fully and currently informed" requirement and requirement 
that Executive furnish "any information requested"; 

f. Annual authorization requirement; 

f. Jurisdiction of one committee over all foreign and domestic 
intelligence activities; 

h. provision for representative of President to sit in on 

the committee's meetings. 

4. Opposes prior notification requirement. 

5. Opposes Senate authority to veto covert actions (believes this 
unconstitutional). 

6. Believes House and Senate acting together have the authority to 
release information. Has grave doubts that the Senate by itself can release 
information. Is certain that a Senate committee does not have that power. 
@ 7. Would support a criminal sanction against disclosure by committee 


staff. 


Approved For Release 2001/09/10 : CIA-RDP90-00735R000200130001-0 


Approved For Release 2001/09/10 : CIA-RDP90-00735R000200130001-0 


Mr. Nicholas Katzenbach 
Former Attorney General of the United States 


Thursday, January 22, 1976 


1, Executive needs substantial discretion in intelligence matters, 
but must be accountable. 

2. Endorses a joint committee, with jurisdiction of national security 
activities of FBI, and with legislative and budgetary responsibilities. 

3. Should be a moratorium on covert action, as reporting requirements 
under present law make it impossible for Executive to pursue such activities, 
and because we need a better consensus on foreign policy objectives. 

4, Committee should not have veto power over covert activities, 
and should not have prior notification, but only review :these activities 
"a couple of years afterward." 

5. Congress cannot constitutionally delegate to a committee the authority 
to approve or disapprove an act of the Executive. Overall, Congress has 
enormous power and Executive has very little other than that delegated by 


Congress. Congress can do "about anything it wants." 
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Mr. David Phillips, President 
The Association of Retired Intelligence Officers 


Thursday, January 22, 1976 


1. Cited statistics from a poll of American Retired Intelligence Officers 
members. Relevant findings: 
a. 94 percent said final declassification authority should rest 
. With the Executive 
b. 88 percent support the concept of a permanent joint 
committee to oversee intelligence; 10 percent want an intelligence 
committee in each House; only 1 percent is happy with the present 


@ arrangement 


c. 70 percént believe knowledge of covert action operations 


should be restricted to ten or less Members of Congress; the remaining 
am 30 percent believe no more than twenty Members should know 
d. 3 percent believe Congress should be briefed in advance 


of covert operations and have a veto power. 56 percent want Congress 


to be briefed in advance and have the opportunity to comment, but 
not have a veto power. 39 percent want Congress briefed after the 
fact. 

2. A new intelligence committee would bolster the effectiveness and 


reputation of the intelligence agencies. 
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The Honorable Dean Rusk 
Former Secretary of State 
Thursday, Ppuasy 22, 1976 
1. Wants Congress to rewrite National Security Act, but not this 
year, because of inevitable partisanship in an election year. 
2. Supports a Joint Committee on Intelligence. Some representation 
from other relevant committees would be useful. 
3. Stresses need for secrecy, despite past abuses. 
4. It would be a good idea for the Executive Branch to consult with 
a discreet Joint Committee in advance of a covert action undertaking. 
5. Statutory members of the National Security Council should keep 
Joint Committee "properly" informed. 


6. Opposes annual authorization requirement. 
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Mr. McGeorge Bundy 
Former Special Assistant to the President 
for National Security Affairs 


Friday, January 23, 1976 


1. New committee is needed, and he prefers a joint committee. 

2. Adequate rotation of membership will prevent co-option. 

3. Primary focus of a new committee should be CIA and NSA, and 
should be less directly concerned with the other foreign intelligence agencies. 
The FBI should not be included. 

4. Main elements of the intelligence budget do not need to be secret. 

5. Some information--such as the names of secret agents--should be 
off-limits to the committees. 

6. No longer possible to conduct large covert operations. Somé~ 
“could be handled overtly. Major cause of our inability to conduct such 
operations is the lack of consensus about U.S. foreign policy ‘ 

7. A covert activity will not stay covert if it must go before the entire 


Senate. 
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Mr. Clark Clifford 
Former Secretary of Defense 


Monday, January 26, 1976 


1. Recommends establishing an effective joint Senate-House committee. 
One committee can better protect necessary secrets. 

2. Maximum size of a joint intelligence committee should be 14 
members. Moderate rotation of members would be desirable. 

3. Committee should not have designated senior members from other 
committees; they have no time to spend on intelligence matters. 

@ 4. Oversight committee should be informed in advance of covert 

actions. 

5. President should consider congressional opposition to a covert 
action, but constitutionally he has the power to proceed with it. 

6. Covert action is occasionally necessary, and the capability must 


be preserved. However, there have been too many such operations. 
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Mr. Clarence Kelley, Director 
Federal Bureau of Investigation 


Monday, January 26, 1976 


1. FBI cannot agree to unlimited access by Congress to its files; 
would deter cooperation of citizens and foreign governments. Would not 


like a permanent committee to have as much access as the Senate Select 


Committee has had. Method to insure accountabilitv is sworn testimony 
‘of FBI Director. 
2. Congress should consolidate oversight, to eliminate duplication 
& and save money. 
3. Supports one oversight committee for both foreign and domestic 
intelligence. Splitting FBI functions and responsibilities between two 


committees would be imprecise, confusing, and a hardship on the FBI. 
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Mr. John McCone, Former Director 
Central Intelligence Agency 


Monday, January 26, 1976 


1. Oversight committees he dealt with gave constructive guidance. 

2. New oversight to be effective must be accompanied by consensus 
onwhat role U.S. should play in the world. ; 

3. Supports creation of a powerful Joint Committee with exclusive 
oversight responsibility. Committee should have Chairman and ranking 
minority members of the two Armed Services and Foreign Relations and 
International Relations Committees as members. 

4, This Committee should be fully and currently informed of intel- 

@ ligence activities. 

5. Under these circumstances it would be unnecessary to pass this 
information to others in the Congress. 

6. Prior notification of covert action no problem if leak-proof 
atmosphere was assured. As DCI, he often discussed covert operations 
in advance, although this was not policy. 

7. A new oversight committee should be limited to foreign intel- 
ligence. The question of whether to put the counterintelligence arm of 
the FBI with foreign intelligence is a tougher one. No firm answer given. 

8. Congress should have the right of veto over covert activities. 


(Senator Brock explicitly disagreed.) 
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Robert F. Ellsworth 
Deputy Secretary of Defense 


Tuesday, January 27, 1976 


1. Supports notion of strong oversight. 

2. Numerous committees undertook oversight of DOD intelligence 
last year. Two DOD concerns are duplication of effort and security. 

3. DOD wants one strong oversight committee. 

4, Supports idea of truly independent community-wide IG for 
intelligence. 

5. Rejects concept of obligation of Executive to keep Congress "fully 

@ and currently" informed. DOD satisfied needs of Senate Select Committee 
without such a general charge. Supports language that Executive Branch 
_would supply "information and timely intelligence necessary for ... sound 
decisions affecting the security of the nation." (from S. Res. 21) 

6. Prior notification requirement represents unacceptable infringement 
on DOD authority. Emphasizes. that DOD does not regard covert action or 
assasSination as intelligence. Concerned that committee would designate 
every trivial matter as requiring prior notification. DOD would not object 
to covert actions being briefed to Congress before they begin. 

Ti Imposition of an annual authorization requirement for DOD 


intelligence would be extremely difficult and confusing for DOD. 
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Richard Helms 
Ambassador to Iran 


Tuesday, January 27, 1976 


1. In his tenure there was not enough Senate legislative oversight. 

2. Appropriations oversight was better. 

3. Potential political problems of those Members who know of covert 
actions. 


4, Executive should consult in advance on major programs with Congress 


@ to avoid a later cut-off of funds. 
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Raymond S. Calamaro 
on behalf of the 
Committee for Public Service 


Monday, February 2, 1976 


1. Endorses separate intelligence committees with full legislative 
jurisdiction. 

2. Committee should have authorization authority. 

3. Committee should have rotating chairmen - senior majority party 
Senator is chairman for four years, followed by a four-year term for the 
next most senior, etc. 

4. Members and staff must have access to all information to perform 
their function. 

5. A procedure must be established whereby either House, on the 
recommendation of their intelligence committee, could release information 


in its possession. 
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Senator Alan Cranston (D., Calif.) 


Monday, February 2, 1976 


1. Should have separate Senate and House committees so one is 
not co-opted. 

2. Proliferation of committees with part of oversight responsibility 
has partly been the cause of failed oversight. 

3. Endorses S. 2893, except covert action provision. 

4. Authorization authority is particularly important. 

5. Overall budget figure for each agency should be published. 

6. Senate should have authority to disapprove a covert action and 
thereby halt it, under the following procedure: 

If a majority of the committee votes to halt a project, it must 

stop unless the President appeals to the full Senate. If he does, a 

secret session votes to determine whether it should continue. If 

the committee votes support of the program, three members can 

bring the issue before the full Senate. 

7. Prior notification requirement in S. 2893 should not be dropped 
in a War Powers situation. 

8. Ratio of majority to minority members should vary with partisan 
make-up of Senate, as does the make-up of other committees. 


9. Very critical of Congress' lax oversight. 
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Mr. Morton H. Halperin, Director 
Project on National Security and Civil Liberties 


Monday, February 2, 1976 


1. Oversight must be improved to avoid serious and regular abuses 
of intelligence agencies such as we have witnessed. 

2. Oversight committees should have jurisdiction of both foreign and 
domestic intelligence, because of their interrelationship, e.g. Operation CHAOS. 

3. The problem is not leaks, it is too much secrecy in the Executive 
Branch. 

4. Most leaks come from Executive Branch. 

5. Oversight committee must have access to all information and have 
authority to release any information. Senate Select Committee should be the 
example. 

6. Authorization authority is essential to effective oversight. 

7. Intelligence agencies need clearer charters. 

8. Executive tries to keep from Congress more information than 
necessary about intelligence activities. 

9. Aid to foreign governments or groups, e.g. Portugal, Angola, 
needn't be secret. We are able to continue aid to Portugal, despite publicity 
because concensus in U.S. is that we should aid the democratic forces there. 
Covert aid to Angola has been stopped, but Kissinger said he may ask for 
overt aid. The real secrets are the resolution of our cameras, the names 
of cooperating foreigners, and these are not leaked. 

10. Separate Senate and House committee are preferable to a joint 


@ committee. 


11. NSC has not been an effective oversight tool of intelligence agencies. 
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Senator Gaylord Nelson (D., Wis.) 


Monday, February 2, 1976 


1. The issue of controlling domestic surveillance is the critical 
one before the committee. He promised to fight on,the floor any proposal 
to combine foreign and domestic intelligence in one oversight committee. 

2. Domestic and foreign surveillance involve different considerations 
and the subjects should not be combined under one oversight committee; 
domestic surveillance questions are easy, foreign exceedingly ne ee 

3. Agencies will keep their activities in line because of the knowledge 


they will have to testify on them before the committee. 
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Representative Robin L. Beard (R., Tenn.) 


Tuesday, February 3, 1976 


1. Submitted history of Harrington complaint. 

2. Experience of his complaint shows Congress does not have the 
will to take action against its Members. 

3. "We must be willing to establish tough, uncompromising rules and 
relentlessly pursue violators." 

4, "Our rules are sadly inadequate to deal with this problem." 

5. Oversight principle should be that the minimum number of people 
should be involved. 

6. Penalty for unauthorized disclosure by a Member should be 
immediate expulsion. | 

7. There should be security clearances for staff and stiff penalties 
for disclosure. Lie detector tests should be administered to staff suspected 
of leaks. 

8. Stiff penalties for disclosure by Executive Branch personnel should 
be enacted. 


9. Favors joint committee. 


Approved For Release 2001/09/10 : CIA-RDP90-00735R000200130001-0 


Approved ForRelease 2001(09110;,ClAsRRR90-907;35R000200130001-0 


& Tuesday, February 3, 1976— 


1. Disclosure of aid to Italy is a direct result of Hughes amendment. 
2. Oversight should remain in Armed Services Commnartees although 
that Committee has not done too thorough a job, because material handled is 
so highly classified there is a constant danger of exposing it. Not strongly 
opposed to a new committee, only to some of the proposals for setting it up. 
3. There has been too much disclosure, as of assassination plans. 
4, Will oppose any general intelligence legislation which does not: 
a. repeal or modify Hughes amendment 
b. establish criminal sanctions on disclosure, including by 
Members and staff 
c. a flat -prohibition against any intelligence agency revealing 
@ the name of an agent to Gousiess or any of its Members or committees. . 
5. Objections to a new committee: 
a. Senate does not need another committee 
b. Members to be appointed by majority and minority leaders is 
contrary to Senate practice where appointments are made by Democratic 
; ‘Steering Committee and Republican Committee on Committees 
c. Rotating membership is assault on seniority system and 
inhibits development of expertise 
d. Set-up of chairman is not according to Senate practice, 
particularly feature that Vice Chairman (minority party) assumes 
chairmanship in absence of Chairman 
6. Opposes limit on staff tenure 
7. Opposes committee authority to declassify and release information , 


& 8. Onnoses vnria® notitication of cavert action. 
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Representative Michael Harrington (D., Mass.) 


Tuesday, February 3, 1976 


1. Continue both select committees for remainder of 94th Congress. 
2. Clear delineation of intelligence agency's authority should precede 


oversight decisions. 
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Senator Ernest F. Hollings (D., S.C.) 


Tuesday, February 3, 1976 


1. A member of Hoover Commission (1954-55), which recommended 
a joint committee. 

2. Senate leadership should know about intelligence activities. 

3, Oversight should have as its cornerstone an independent 
commission - 10 Members of Congress (Senate and House leadership and 
Committee leadership) plus 5 appointees of Executive Branch. (Ribicoff 


disagreed with this idea.) 
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Senator Strom Thurmond (R., S.C.) 


Tuesday, February 3, 1976 


1. Work of the Senate Select Committee has inspired the Armed 
Services Committee to reflect upon its own record, and in retrospect, the 
Armed Services Committee could have done a better job. 

2. A new committee would poorly serve intelligence needs of U.S.~ 
Separate standing committee would hobble executive initiative, unduly 
Zeatealive our intelligence efforts, cripple capacity for covert sceob: 

3. Church committee proposal evinces unreasonable distrust of 
Executive. 

4. Church bill pulls an integral part of DOD (intelligence) from the 
remainder of the organization. 

5. Opposes: 

a. -appointing Members by leadership 

b. limiting Senatorial and staff service to six years 

c. permitting service on proposed committee regardless of 
other committee assignments 

d. decieeuiteaion procedures 

é. lack of sanctions for disclosure 

f, prior notification procedures (violates separation of powers 


doctrine). 
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The Honorable Henry A. Kissinger 
Secretary of State 


Thursday, February 5, 1976 


1. Sounder relationship between Executive and Congress on foreign 
policy and intelligence must evolve. Mutual trust is required. 

2. The most important ingredient of successful oversight is an atmosphere 
where information given in confidence will remain in confidence. Any 
legislation on oversight must include safeguards. 

3. Goal of oversight is to insure that intelligence activities are consistent 
with basic values of the U.S. This is particularly important because intel- 

@ ligence does not lend itself to extensive public debate. 

4. Oversight must not, for political and practical reasons, encroach 
on Executive's prerogatives. Section 662 reflects the correct relationship 
(Executive reporting to Congress), but number of committees involved should 
be reduced. 

5. The best oversight is concentrated--ideally in one joint committee. 

6. Specifically endorses sources and methods legislation. 

7. Believes a wise administration would consult in advance with 
Congress on covert action, but opposes a requirement that it do so in all 
cases. Regarding congressional veto power, President should take congressional 


opposition into consideration, but should have the right to proceed. 
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Senator Walter Huddleston (D., Ky.) 


Friday, February 6, 1976 


1. The Senate must develop internal sanctions for unauthorized 
disclosure by its Members. 

2. Plans to offer to the committee specific suggestions for procedures 
and sanctions against anautnavined disclosure by a Member or staff and 
will offer such sanctions on the floor if not adopted in Committee. 

3. Plans to offer separate legislation providing criminal penalties 
@ 
for the disclosures of classified information by former employees of 


intelligence agencies. 
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Honorable Edward H. Levi 
Attorney General of the United States 


Friday, February 6, 1976 


1. FBI should not be split between two oversight committees, as 
the various activities are too interrelated. The Bureau's counterintelligence 
function is basically enforcement of the espionage laws. A new oversight 
committee on intelligence should not assume any jurisdiction of the FBI. 

2. Authority of CIA to conduct covert action is "probably clear enough. 
That doesn't mean it couldn't be made clearer." 

3. Joint committee is preferable. 

4, Executive privilege is constitutionally grounded as an incident 

of Executive power, and is therefore not subject to legislative amendment. 
Therefore, the provision in S. 2893 that the Executive keep the committee 
"fully and currently informed" cannot override this basic constitutional 
limitation. Of course, whether a particular claim of Executive privilege is 
valid can be subject to litigation, although it is not clear whether a court 
would accept jurisdiction over such an issue. 

5. Urges that the proposed committee have flexibility to compromise 
over what information it receives and under what conditions it receives it. 

6. Adequate provisions for secrecy would be the cornerstone of a 
cooperative relationship between the proposed committee and the Executive. 

7. As long as Members of Congress and staff have the power to disclose 
information, although they may not have the authority (power because of the 


immunity clause of the Constitution), one may expect serious reservations 
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on the part of the Executive to furnish classified information. S. 2893 properly 
prohibits disclosure unless authorized, and sets up procedures for authorization. 
However, S. 2893 would leave the final decision with the Committee or with 

the Senate. It would be unwise to give five members of any committee such 
power. Asa practical matter, it is unlikely that information would remain 

secret if referred to the full Senate, even if the Senate voted against disclosure. 
Other alternatives: 

a. Case amendment provides that Executive transmits international 
agreements to Congress, under an injunction of secrecy if necessary, 
such injunction to remain in effect until the President determines it 
is no longer needed. Congress retains its ability to use its political 
power to get injunction lifted. 

b. Pike Committee formula. 

Whatever means adopted, there must be a means to ensure the system is not 
circumvented by unauthorized disclosures. A starting point would bea 
clear statement that Members or staff responsible for leaks will be subject 


to penalty. 
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OPENING REMARKS OF SENATOR BILL BROCK AT GOVERNMENT OPERATIONS HEARINGS 


ON INTELLIGENCE OVERSIGHT 


MR. BROCK. MR. CHAIRMAN, I WOULD LIKE TO COMMEND YOU FOR STARTING THESE 
HEARINSS CN THE FORMATION OF A NEW INTELLIGENCE OVERSIGHT COMMITTEE. I 
THINK THAT WE HAVE ALMOST UNIVERSAL AGREEMENT THAT SOME KIND OF NEW 
OVERSIGHT COMMITTEE IS INDEED NEEDED IN CONGRESS FOR US TO PROPERLY 
EXERCISE OUR PROPER CONSTITUTIONAL ROLE. 


I ANTICIPATE THAT THE THRUST OF THE HEARINGS AND THE TESTIMONY OF THE 
WITNESSES WILL BE SLANTED TOWARD THE "SCOPE" OF A NEW COMMITTEE -- 
SHOULD IT INCLUDE JUST THE CIA ACTIVITIES, ALL INTELLIGENCE ACTIVITIES, 
COVERT PROCEDURES, ETC., ETC.?? THIS IS A VERY IMPORTANT QUESTION AND 
GNE THAT I AM EAGER TO HE&R FROM THE WITNESSES. 


HOWEVER, WHILE "SCOPE" IS IMPORTANT, THE EVENTS OF LATE HAVE SHOWN 

THAY THERE IS AN EQUALLY IMPORTANT PART OF THIS QUESTION OF CONGRESSIONAL 
OVERSIGHT AND THAT HAS TO DC WITH CONGRESSIONAL "RESPONSIBILITY". IT 

IS VERY EASY FOR US TO LEGISLATE OURSELVES THE "KNOWLEDGE", BUT WE 

MUST ALSO BE PREPARED TO ACCEPT THE "RESPONSIBILITY." 


THIS 3S WHAT I AM CONCERNED WITH TODAY AND I AM INTRODUCING A BILL 
THAT WELL GIVE THE NEW COMMITTEE THE PROPER SAFEGUARDS NEEDED TO GO 
AIONG WITH KNOWLEDGE IT WILL GAIN. 


BRIEFLY, THESE SAFEGUARDS ARE THE FOLLOWING: 


THES SHALL BE A NONPARTISAN COMMITTEE CONSISTING OF THE MAJORITY AND 
MEINCRITY LEADERS, PLUS THE CHATRMAN AND RANKING MEMBERS OF APFROPRI-~ 
ATTONS COMMITTEE, » ARMED SERVICES, FOREIGN RELATIONS AND GOVERNMENT 
CPERATIONS COMMITTEES. THIS INDIRECTLY SOLVES THE PROBLEM OF THE 
EXECUTIVE BRANCH HAVING TO INFORM TOO MANY COMMITTEES. 


MY BILL DIRECTS THAT IF ANY MEMBER BREAKS HIS TRUST, HE WILL BE SUS- 
PENDED WHEN CHARGES. ARE BROUGHT BY AT LEAST ONE MEMBER FROM EACH PARTY. 
THE CASE WILL AUTOMATICALLY BE REFERRED TO THE SENATE STANDARDS 
COMMITTEE AND DISCIPLINARY ACTION SHALL NOT EXCLUDE EXPULSION FROM 
THE SENATE ITSELF. 


FOR RELEASE OF INFORMATION, I HAVE THE FOLLOWING SAFEGUARDS: 

C2) ANY REPORT, PRESS RELEASE, ETC., RELEASED TO THE PUBLIC MUST BE 
APPROVED BY AT LEAST.A 3/5 MAJORITY OF THE COMMITTEE WITH AT LEAST 
TWO FROM EACH PARTY; 

(2) FOR MATERIAL RELEASED OVER THE OBJECTION OF THE ADMINISTRATION, 

A 4/5 VOTE WILL BE REQUIRED INCLUDING AT LEAST 3 FROM EACH PARTY. 
IN ADDITION, THIS MATERIAL MUST BE APPROVED BY THE SENATE; 

(3) FOR MATERIAL RECEIVED UNDER "PRIOR NOTIFICATION" PROCEDURES 
UNANIMOUS VOTE OF THE COMMITTEE WILL BE REQUIRED PLUS A 3/5 on 
OF THE SENATE. 


“STAFF SAFEGUARDS: 


(1) NONE SHALL BE HIRED WITHOUT THE APPROVAL OF BOTH THE CHAIRMAN 
AND THE VICE-CHAIRMAN; 

(2) ALL STAFFERS MUST HAVE A BACKGROUND INVESTIGATION; 

(3) CLEARANCES WILL ONLY BE GRANTED WITH RECOMMENDATION OF THE STAFF 
DIRECTOR AND APPROVAL BY BOTH THE CHAIRMAN AND VICE-CHAIRMAN; 
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C4) ALL STAFFERS SHALL SIGN A PLEDGE NEVER TO DIVULGE MATERIAL; 

(5) THERE SHALL BE IMMEDIATE DISMISSAL FOR LEAKS OR OTHER INDISCRETIONS 
ANY TIME A CHARGE IS SOUGHT BY ONE MEMBER OR THE STAFF DIRECTOR; 
€6) VIOLATIONS OF THE PLEDGE NOT TO REVEAL INFORMATION Of FOR LEAKING 
WILL BE PUNISHASLE BY A SENTENCE OF UP TO 20 YEARS AND/OR A 

$100,000 FINE. 


WHILE MY BILL DOES CONCENTRATE ON SAFEGUARDS » | AM, NATURALLY, CONCERNED 
ABOUT MCRE SUSSTANTIVE QUESTIONS, THEREFORE » T AM DIRECTING THE NEW 
COMMITTEE TO SUBMIT TWO REPORTS. ONE SHALL BE ON THE QUESTION AND 
ADVISABILITY OF AN OVERALL "INTELLIGENCE BUDGET" AND THE OTHER IS A 
STUDY ON WHETHER THE WHOLE AMERICAN INTELLIGENCE COMMUNITY SHOULD BE 
REORGANT ZED. 


FINALLY, I HAVE LONG FELT THAT AT LEAST ONCE A YEAR, THE DIRECTORS 

CF THE CENTRAL INTELLIGENCE AGENCY, DEFENSE INTELLIGENCE AGENCY AND 
THE FEDERAL BUREAU OF INVESTIGATION SHOULD BE ALLOWED TO TELL THEIR 
STORY TO THE AMERICAN PEOPLE. THEREFORE, MY BILL DIRECTS THAT ONCE 

A YEAR THEY SHALL SUBMIT A PUBLIC REPORT ON COMMUNIST ACTIVITIES WITHIN 
THEIR RESPECTIVE AREAS, 


MR. CHAIRMAN, I AM NOT WEDDED TO EVERY PERIOD AND DOTTED "I" OF MY 
Bit, AND I MAY WELL CHANGE MY MIND GN SECTIONS AFTER HEARING THE 
DISTINGUISHED WITNESSES. BUT, I WILL NOT CHANGE MY MIND ON THE FACT 
THAT WE DO NEED SOME SAFEGUARDS AND I FEEL THAT MY BILL WILL BE USEFUL 
AS A TOUCHSTONE IN THAT RESPECT. 
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